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SUMMARY OF ARGUMENT 

There i s  no b a s i s  f o r  d i s c r e t i o n a r y  j u r i s d i c t i o n .  

There i s  no c o n f l i c t  between t h e  Second and F i f t h  D i s t r i c t  

Courts of Appeal regarding t h e  p r o p r i e t y  of second degree murder 

i n s t r u c t i o n  a s  a  l e s s e r  t o  f i r s t  degree fe lony murder. There 

i s ,  i n  f a c t ,  agreement on t h e  s p e c i f i c  i s s u e .  The Second 

D i s t r i c t  Court of Appeal 's  opinion regard ing  t h e  s t a t u s  of an  

underlying o f fense  t o  fe lony  murder was academic and d i d  n o t  

v e s t  s u f f i c i e n t l y  i n  t h e i r  dec i s ion  t o  warrant  d i s c r e t i o n a r y  

j u r i s d i c t i o n .  



ARGUMENT 

ISSUE I 

I S  THERE SUFFICIENT EXPmSS AND 
DIRECT CONFLICT I N  THE INSTANT 
CASE WITH GREEN V .  STATE, 453 
So.2d 526 - ( F l a .  5 t h  DCA 1984) TO 
WARRANT DISCRETIONARY JURISDICTION? 

The Second D i s t r i c t  Court of Appeals found t h e  f a c t s  

i n  t h e  i n s t a n t  ca se  s u f f i c i e n t  t o  war ran t  i n s t r u c t i o n  t o  t h e  

j u r y  on second degree  depraved mind murder a s  a l e s s e r  o f f e n s e  

of  f i r s t  degree  f e lony  murder a s  per  Rule 3.490,  F l o r i d a  

of  Criminal  Procedure (1984). The f a i l u r e  t o  g i v e  t h e  l e s s e r  

o f f e n s e  i n s t r u c t i o n  warranted r e v e r s a l  f o r  new t r i a l .  Fur r  

v .  S t a t e ,  So. 2d - (Fla .2d DCA op in ion  f i l e d  March 8 ,  1985) .  

The p o t e n t i a l  b a s i s  f o r  j u r i s d i c t i o n  i n  t h i s  Honorable 

Court (as  a s s e r t e d  by P e t i t i o n e r )  i s  express  and d i r e c t  c o n f l i c t  

w i t h  a d e c i s i o n  of ano ther  d i s t r i c t  c o u r t  of appea l  on t h e  same 

ques t ion  of law. Rule 9.030 (2) (A,) ( i v )  , F l a .  R.  C r i m .  P. (1984). 

The F i f t h  D i s t r i c t  Court of Appeals had r u l e d  t h a t  t h i r d  degree  

f e l o n y  murder i s  n o t  a l e s s e r  inc luded  o f f e n s e  of f i r s t  degree  

premedi ta ted  murder. The lower c o u r t ,  t h e r e f o r e ,  d i d  n o t  e r r  

i n  f a i l i n g  t o  g i v e  t h e  i n s t r u c t i o n .  I n  t h a t  ca se  a second de- 

g r e e  murder i n s t r u c t i o n  was given r e s u l t i n g  i n  a second degree  

murder conv ic t ion .  Green v.  S t a t e ,  453 So.2d 526 ( F l a . 5 t h  DCA 

1984) .  



There i s  no express and d i r e c t  con f l i c t  s u f f i c i e n t  

t o  warrant d iscre t ionary  j u r i sd i c t i on .  Both courts  agreed t o  

the  necess i ty  of a  second degree i n s t ruc t i on  -- the F i f t h  D i s t r i c t  

Court of Appeals by affirming such in s t ruc t i on  and the  Second 

D i s t r i c t  Court of Appeals by reversing f o r  f a i l u r e  t o  give such 

in s t ruc t i on .  In  Green, the  F i f t h  D i s t r i c t  Court of Appeals ru led  

t h a t  t h i r d  degree murder was not  a  l e s se r  included. There i s  no 

c o n f l i c t .  



ISSUE I1 

IS THERE SUFFICIENT EXPRESS AND 
DIRECT CONFLICT I N  TEE INSTANT 
CASE WITH HAWKINS V .  STATE, 436 
So. 2d 44 (Fla .  1983) TO FJARRANT 
DISCRETIONARY JURISDICTION? 

Respondent was ind ic ted  f o r  and convicted f o r  f i r s t  

degree felony murder and armed robbery. The t r i a l  cour t  va- 

ca ted  t h e  judgment and sentence f o r  t h e  underlying fe lony,  

armed robbery.  I n  revers ing  t h e  t r i a l  c o u r t ' s  judgment f o r  

f i r s t  degree murder f o r  new t r i a l ,  t h e  Second D i s t r i c t  Court 

of Appeals a l s o  r e i n s t a t e d  t h e  robbery convict ion i n  provis ion  

f o r  t h e  p o s s i b i l i t y  t h a t  Respondent i s  n o t  reconvicted of f i r s t  

degree felony murder. Furr  v .  S t a t e ,  - So. 2d - (Fla .  2d DCA 

opinion f i l e d  March 8 ,  1985). 

The c o n f l i c t  a s  s t a t e d  by P e t i t i o n e r  i s  p o t e n t i a l  

and academic a t  t h i s  time. The ac t ions  of the  t r i a l  cour t  r e -  

garding t h e  underlying o f fense ,  should Respondent be reconvicted 

of f i r s t  degree felony murder, a r e  sub jec t  t o  subsequent appeal .  

The c o n f l i c t  i s  y e t  p o t e n t i a l  and has no t  y e t  r ipened and matured 

s u f f i c i e n t l y  t o  c r e a t e  b a s i s  t o  warrant  d i s c r e t i o n a r y  j u r t s d i c t i o n .  



CONCLUSION 

Based on the arguments presented here, Respondent 

respectfully requests this Honorable Court deny Petitioner's 

motion for discretionary jurisdiction. 

Respectfully submitted, 

JAMES MARION MOORMAN 
PUBLIC DEFENDER 
TENTH JUDICIAL CIRCUIT 

, # 

JCIHN T. KILCREASE, Jr. ' 
Assistant Public Defender 

Hall of Justice Building 
455 North Broadway 
Bartow, Florida 33830 
(813) 533-1184 

Counsel for Appellant 
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1. Decision of the  Second D i s t r i c t  
Court i n  Furr v. S t a t e ,  So. 2d 
(Fla.2d DCA oninion f i l e d a r c h  



NOT F I N A L  U N T I L  T I ? =  E X P I R E S  TO P I L E  PEHEARING 
MOTION AND, I F  F I L E D ,  DE'TEP!-INED. 

I N  THE D I S T R I C T  COURT O F  ,%?PEAL - - 

O F  FLORIDA 

SECOXD D I S T R I C T  

NICHOLAS VANCE FURR, 

A p p e l l a n t ,  

v. 

STATE O F  FLORIDA,  

A p p e l l e e .  

CASE NO. 8 4 - 6 1 3  

O p i n i o n  f i l e d    arch 8,  1985. 

A p p e a l  f r o m  t h e  C i r c u i t  C o u r t  
for  L e e  C o u n t y ;  T h o m a s  S. 
R e e s e ,  Judge. 

James X a r i o n  N o o r m a n ,  Pub l ic  
D e f e n d e r ,  and John T. R i l c r e a s e ,  
Jr., A s s i s t z n t  P u b l i c  D e f e n d e r ,  
B a r t o w ,  for . A p p e l l a n t .  

J i n  S m i t h ,  A t t o r n e y  G e n e r a l ,  
Tallahassee, and A n n  G a r r i s o n  
Paschall ,  A s s i s t a n t  A t t o r n e y  
G e n e r a l ,  T a m p a ,  f o r  A p p e l l e e .  

DANA.!!, Judge. 

A p p e l l a n t  w a s  i n d i c t e d  fo r  f i r s t  degree ( f e l o n v )  m u r d e r  

( C o u n t  1 )  and a r m e d  robbery ( C o u n t  2 ) .  F o l l o w i n g  a ju ry  t r i a l ,  

he w a s  convicted as charged and sentenced t o  consecutive t e r m s  of 

l i f e  i m p r i s o n m e n t  w i t h o u t  parole fo r  t w e n t y - f i v e  years as t o  

C o u n t  1 and f i f t y  years  i m p r i s o n m e n t  as t o  C o u n t  2 .  T h e  t r i a l  cour t  



subsequent ly  denied a p p e l l a n t ' s  motion f o r  new t r i a l  but  granted  

h i s  motion t o  c o r r e c t  sen tence  and vaca ted  t h e  judgment and sentence  

a s  t o  Count 2 ,  t h e  under ly ing  fe lony.  W e  r eve r se .  

Appel lant  f i r s t  contends t h a t  t h e  t r i a l  judge e r r e d  by f a i l i n g  

t o  make i n q u i r y  fo l lowing h i s  s t a t ement ,  f i r s t  g iven  when he 

appeared b e f o r e  t h e  c o u r t  f o r  sen tenc ing ,  t h a t  he had been denied 

h i s  r i g h t  t o  t e s t i f y . .  V?e f i n d  t h i s  con ten t ion  t o  be  wi thout  m e r i t .  

C u t t e r  v. S t a t e ,  460 So.2d 538 (Fla .  2d DCA 1984).  

A p p e l l a n t ' s  second c o n t e n t i o n  i s  t h a t  t h e  t r i a l  c o u r t  e r r e d  by 

f a i l i n g  t o  i n s t r u c t  t h e  ju ry  on second degree  (depraved mind) 

murder. W e  agree.  I n  a p rosecu t ion  f o r  f i r s t  degree  murder t h e  
- 

t r i a l  c o u r t  must i n s t r u c t  on t h e  o f f e n s e  charged and on a l l  o f f e n s e s  

t h a t  are lesser i n  degree  i f  t h e r e  i s  evidence i n  t h e  r ecord  t o  

suppor t  a f i n d i n g  of  g u i l t  f o r  t h a t  o f fense .  F1a.R.Crim.P. 3.490. 

Obviously, second degree (depraved mind) murder i s  a n  o f f e n s e  lesser 

i n  degree  than  f i r s t  degree ( f e l o n y )  murder under s e c t i o n  782.04, 

F l o r i d a  S t a t u t e s  (1983). I n  t h e  case be fo re  u s  t h e  evidence adduced 

a t  t r i a l  demonstrated t h a t  a p p e l l a n t  e n t e r e d  t h e  apartment  with a 

loaded r i f l e  and, whi l e  i n s i d e ,  sprayed s h o t s  around a room i n  

which s e v e r a l  p e o ~ l e  known t o  him w e r e  l oca ted .  One o f  t h e  s h o t s  

s t r u c k  t h e  v ic t im.  Under t h e s e  f a c t s ,  t h e  ju ry ,  i f  so i n s t r u c t e d ,  

could  have exe rc i sed  i t s  i n h e r e n t  power o f  pardon and found / ' 

a p p e l l a n t  g u i l t y  of  "an a c t  imminently dangerous t o  ano the r  and 

ev inc ing  a depraved mind r e g a r d l e s s  of human l i f e , "  i .e . ,  t h a t  

a p p e l l a n t ' s  a c t i o n s  f i t  t h e  s t a t u t o r y  d e f i n i t i o n  o f  second degree 

(depraved mind) murder provided i n  s e c t i o n  782.. 04 (2), F l o r i d a  

S t a t u t e s  (1983). 



Consequent ly ,  w e  conclude t h a t  t h e  ev idence  i n  t h e  case be- 

f o r e  u s  w a r r a n t s  submiss ion o f  an  i n s t r u c t i o n  p e r m i t t i n g  t h e  j u r y  

t o  f i n d  a p p e l l a n t  o u i l t y  o i  second deg ree  (depraved  mind) murder,.  - 

t h e  d e g r e e  o f  o f f e n s e  immediately less t h a n  t h e  d e g r e e  o f  convic-  
0 

t i o n .  Because such  an  i n s t r u c t i o n  w a s  r e q u e s t e d  and mandated by 
I 

r u l e  3.490, t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  g i v e  t h e  i n s t r u c t i o n  is i 
r e v e r s i b l e  and n o t  harmless  e r r o r .  The re fo re ,  a p p e l l a n t  i s  I 
e n t i t l e d  t o  a new t r i a l  on f i r s t  d e g r e e  ( f e l o n y )  murder.  Linehan 

v. S t a t e ,  442 So.2d 244 (F l a .  2d DCA 1983) .  See  v .  Abreau, - 
363 So.2d 1063 (F l a .  1978) ; Johnson v. S t a t e ,  423 ~ o . 2 d  614  la. 

1st DCA 1982) ; Hunter  v. S t a t e ,  389 So. 2d 661 ( F l a .  4 t h  DCA 1980) - 
On r e t r i a l  f o r  f i r s t  deg ree  ( f e l o n y )  murder,  t h e  c o n v i c t i o n  f o r  I 

armed robbe ry  ( t h e  -under lying f e l o n y )  s h a l l  be r e i n s t a t e d .  On re- I 
t r i a l ,  shou ld  a p g e l l a n t  be a c q u i t t e d  o f  f i r s t  d e g r e e  ( f e l o n y )  murder, 1 

he  s h a l l  be s e n t e n c e d  on t h e  armed robbe ry  c o n v i c t i o n .  However, i f ,  I 

on re t r ia l ,  a p p e l l a n t  i s  a g a i n  c o n v i c t e d  on f i r s t  d e g r e e  ( f e l o n y )  

murder, he  s h a l l  be sen tenced  on t h a t  c o n v i c t i o n  and ,  as  we have 

h e l d  i n  Enmund v. S t a t e ,  459 So.2d 1160 ( F l a ,  2d DCA 19841, and 

Dixon v. S t a t e ,  N o .  84-477 (F l a .  2d DCA Jan .  9, 1985)  [ l o  F.L.W. 

1681, t h e  c o n v i c t i o n  f o r  armed robbery  s h a l l  be  vaca t ed .  
L/ 

REVERSED AND REMANDED FOR A NEW TRIAL VITE DIRECTIONS. 
/ 

/ 

/ 

G R I M E S ,  A . C . J . ,  and SCHOONOVER, J., Concur. 

1. W e  n o t e  t h a t  t h e  supreme c o u r t  has  a c c e p t e d  j u r i s d i c -  
t i o n  t o  rev iew t h e  q u e s t i o n  w e  f i r s t  c e r t i f i e d  i n  Enmund, 
and a g a i n  i n  Dixon. Dixon v. S t a t e ,  No. 84-477 (P l a .  2d DCA ' 

Jan.  9, 1 9 8 5 ) ,  rev iew \ ~ r a n t e d ,  No. 66,405 ( P l a .  J an .  21, 1985);  
Enmund v -  S t a t e ,  459 So.2d 1160 (rla. 2d DCA) ,  r ev iew a r a n t e d ,  
N o .  66,264 ("la. D e c .  12 ,  1984) .  
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