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SYMBOLS AND REFERENCES 

In this brief, the Complainant, The Florida Bar, 

will be referred to as "The Bar", Respondent, Gary H. Neely 

will be referred to as "respondent" or "Mr. Neely", Silas E. 

Conner will be referred to as "Mr. Conner". 

The following symbol will be used: 

"R" for record on appeal. 



STATEMENT OF THE CASE A N D  FACTS 

T h e  r e s p o n d e n t ,  M r .  G a r y  H .  N e e l y  r e p r e s e n t e d  M r .  

C o n n e r  i n  t h e  s e t t l e m e n t  o f  a l a w  s u i t  b r o u g h t  a g a i n s t  M r .  

C o n n e r  b y  t h e  F o r d  M o t o r  C r e d i t  C o r p o r a t i o n .  P u r s u a n t  t o  

t h a t  s e t t l e m e n t  a g r e e m e n t  M r .  C o n n e r  w a s  t o  make  p a y m e n t s  o f  

$ 1 0 0 . 0 0  a m o n t h ,  w i t h  a  f i r s t  i n s t a l l m e n t  o f  $ 3 0 0 . 0 0 .  

How t h i s  money  w a s  t o  b e  p a i d ,  s p e c i f i c a l l y ,  w h e t h e r  

i t  w a s  t o  b e  p a i d  t o  t h e  l a w  f i r m  o f  B r a y  a n d  S i n g l e t a r y ,  

a t t o r n e y  f o r  F o r d  M o t o r  C r e d i t  Company o r  w h e t h e r  i t  w a s  t o  

b e  p a i d  b y  Mr. C o n n e r  t o  M r .  N e e l y  a n d  M r .  N e e l y  w o u l d  t h e n  

f o r w a r d  i t  t o  F o r d ' s  l a w  f i r m ,  w a s  n e v e r  c l e a r .  M r .  N e e l y ' s  

t e s t i m o n y  c l e a r l y  s h o w s  t h a t  h e  n e v e r  made  a n  a g r e e m e n t  w i t h  

t h e  l a w  f i r m  o f  B r a y  a n d  S i n g l e t a r y  r e g a r d i n g  h i s  r e s p o n s i b i l i t y  

f o r  f o r w a r d i n g  t h e s e  p a y m e n t s . [ R - 7 8 1  

I n  f a c t ,  t h e  t e s t i m o n y  o f  Mrs. B r a y ,  who i s  a  s e c r e t a r y  

w i t h  t h e  l a w  f i r m  o f  B r a y  a n d  S i n g l e t a r y  t e s t i f i e d  t h a t  t h e  l a w  

f i r m  w o u l d  h a v e  a c c e p t e d  X r .  C o n n e r ' s  p a y m e n t s  d i r e c t l y  f r o m  M r .  

C o n n e r  i f  h e  h a d  p a i d  t h e m .  [R-121  

N e v e r t h e l e s s ,  M r .  C o n n e r  made  c e r t a i n  p a y m e n t s  t o  1:r. 

N e e l y  i n  t h e  a m o u n t  o f  $ 1 , 3 5 0 . 0 0 .  On many o f  t h e s e  p a y m e n t s  

t o  M r .  N e e l y  t h e  c h e c k s  b o r e  t h e  n o t a t i o n  o f  " v s .  F o r d "  o r  

" F o r d 1 \  K r .  C o n n e r  s t a t e d  a t  t h e  h e a r i n g  t h a t  p a r t  o f  t h e s e  

p a y m e n t s  t o  M r .  N e e l y  w e r e  t h e  r e s u l t  o f  e i t h e r  p a y b a c k s  o n  

l o a n s  made  b y  Plr. N e e l y ' s  w i f e  o r  w e r e  f o r  p a y m e n t  o f  f e e s  

f o r  s e r v i c e s  r e n d e r e d  b y  M r .  N e e l y  o n  b e h a l f  o f  M r .  C o n n e r .  

[ R - 2 7 - 3 6 ]  



The other payments by Mr. Conner, were claimed to be paid 

to Mr. Neely with the intent that Mr. Neely would forward 

these payments on to Bray and Singletary in payment of the 

settlement with the Ford Motor Credit Company. [R-23-26-33-381 

Apparently the Ford Motor Credit Company, via Bray 

and Singletary, their attorneys, did not receive any money 

from Mr. Neely on behalf of Mr. Conner for a period of one 

year after the settlement agreement. 

Nor, had the Ford Motor Credit Company, via Bray 

and Singletary, received any money from Mr. Conner in payment 

of the settlement agreement. [R-15-16] 

The money that was sent, or given to Mr. Neely by Mr. 

Conner was perceived by Mr. Neely's bookkeeping staff as 

payment by Mr. Conner of attorneys fees due Mr. Neely. Mr. 

Neely represented Mr. Conner on a pensioncase whereby Mr. 

Conner received $8,250.00. Prior to Mr. Neely receiving the 

money from Mr. Conner, he had not received any payment on 

that case. [R-871 Mr. Neely represented Mr. Conner on a 

criminal case where Mr. Conner used an axe and tore up a 

stove as well as a room where he had been residing. Mr. 

Neely managed to have the State Attorneys office file a no 

information on that charge. [R-881 $750.00 of the $1350.00 

that Mr. Conner paid to Mr. Neely was applied to Mr. Neely's 

representation of Mr. Conner in that case. The $750.00 was 

paid early in June of 1983, specifically June 3, 1983. [R-891 

Mr. Neely also represented Mr. Conner when he was stopped by 



p o l i c e  o f f i c e r s  a n d  w a s  a b o u t  t o  b e  a r r e s t e d  b y  t h e  p o l i c e  

o f f i c e r s  o n  t h e  c h a r g e  o f  s o l i c i t a t i o n .  [R-891  M r .  N e e l y ,  

a t  o n e  o ' c l o c k  i n  t h e  m o r n i n g  i n t e r v e n e d  o n  M r .  C o n n e r ' s  

b e h a l f  s u c h  t h a t  M r .  C o n n e r  w a s  i s s u e d  o n l y  a c i t a t i o n  f o r  

h a v i n g  n o  t a g .  P r i o r  t o  M r .  C o n n e r  p a y i n g  M r .  N e e l y  t h e  

$ 1 , 3 5 0 . 0 0  M r .  C o n n e r  h a d  n o t  p a i d  M r .  N e e l y  f o r  t h a t  s e r v i c e .  

I n  a d d i t i o n  t o  M r .  C o n n e r ' s  f a i l u r e  t o  p a y  M r .  N e e l y ' s  

a t t o r n e y  f e e s ,  M r .  C o n n e r  h a d  a l s o  f a i l e d  t o  r e p a y  t h e  l o a n  

made b y  M r .  N e e l y ' s  w i f e  t o  h i m .  

M r .  C o n n e r  c o n t a c t e d  B r a y  a n d  S i n g l e t a r y ,  t h e  a t t o r n e y  

f o r  F o r d  M o t o r  C r e d i t  Company t o  d e t e r m i n e  t h e  s t a t u s  o f  h i s  

a c c o u n t .  I t  w a s  a t  t h a t  t i m e  B r a y  a n d  S i n g l e t a r y  i n f o r m e d  M r .  

C o n n e r  t h a t  n o  p a y m e n t s  h a d  b e e n  m a d e  o n  h i s  a c c o u n t .  M r .  

C o n n e r  t h e n  c o n t a c t e d  M r .  N e e l y ' s  o f f i c e  a b o u t  t h i s  m a t t e r .  

[ R - 3 7 - 3 8 ]  

A f t e r  c o n t a c t i n g  M r .  N e e l y ' s  o f f i c e ,  M r .  C o n n e r  t h e n  

b r o u g h t  a c o m p l a i n t  a g a i n s t  M r .  X e e l y  a l l e g i n g  t h a t  M r .  N e e l y  

h a d  m i s u s e d  f u n d s  p a i d  t o  h i m .  A n o t i c e  o f  f i n d i n g  o f  

p r o b a b l e  c a u s e  f o r  f u r t h e r  d i s c i p l i n a r y  p r o c e e d i n g s  w a s  e n t e r e d  

a g a i n s t  M r .  N e e l y  o n  F e b r u a r y  2 1 ,  1 9 8 5 .  On A p r i l  11, 1 9 8 5  a 

c o m p l a i n t  w a s  f i l e d  b y  t h e  F l o r i d a  Ba r ,  c h a r g i n g  G a r y  N e e l y  

w i t h  v i o l a t i o n  o f  FLA. B A R  INTEG. RULE 1 1 . 0 3 ( a ) ,  RULE 1 1 . 0 2 ( 4 ) ,  

D . R .  1 - 1 0 2 ( A ) ( 6 ) ,  D . R .  3 - 1 0 4 ( C ) ,  D . R .  3 - 1 0 4 ( D ) ,  D . R .  9 - 1 0 2 ( B ) ( 3 )  

a n d  D . R .  9 - 1 0 2 ( B )  ( 4 ) .  

On t h e  b a s i s  o f  t h e  c o m p l a i n t  f i l e d  b y  t h e  F l o r i d a  B a r ,  

h e a r i n g s  w e r e  h e l d  o n  O c t o b e r  11, 1 9 8 5  a n d  N o v e m b e r  1 5 ,  1 9 8 5 .  



T h e  r e s u l t  o f  t h a t  h e a r i n g  w a s  a r e p o r t  o f  t h e  R e f e r e e ,  d a t e d  

N o v e m b e r  2 6 ,  1 9 8 5  f i n d i n g  M r .  N e e l y  g u i l t y  o f  v i o l a t i n g  t h e  

a b o v e - m e n t i o n e d  I n t e g r a t i o n  R u l e s  a n d  D i s c i p l i n a r y  R u l e s .  I t  

i s  f r o m  t h a t  r e p o r t  t h a t  t h e  r e s p o n d e n t ,  G a r y  H .  N e e l y  t a k e s  

t h i s  a p p e a l .  



SUMMARY 

The issues before this court involve entirely the 

sufficiency of the evidence to support the determination 

by the Referee. It is the petitioner's position that the 

evidence does not support the particular finding of guilt 

and for that reason the decision of the Referee should be 

reversed. 



A R G U M E N T  

POINT I 

THERE WAS N O  CLEAR A N D  C O N V I N C I N G  E V I -  
D E N C E  SUBMITTED THAT DEMONSTRATES THAT 
M R .  NEELY VIOLATED FLA. BAR INTEGR. RULE 
1 1 . 0 2 ( 3 ) ,  ( 4 )  a n d  D . R .  9 - 1 0 2 ( 3 )  a n d  ( 4 ) .  

FLA. B A R  INTEGR. RULE 1 1 . 0 2 ( 3 )  r e q u i r e s  a  l a w y e r  t o  

r e f r a i n  f r o m :  

" [ ~ o i n g ]  a n y  a c t  c o n t r a r y  t o  
h o n e s t y ,  j u s t i c e ,  o r  g o o d  m o r a l s ,  
w h e t h e r  t h e  a c t  i s  c o m m i t t e d  i n  
t h e  c o u r s e  of  h i s  r e l a t i o n s  a s  
a n  a t t o r n e y  o r  o t h e r w i s e . ' "  

FLA. B A R  INTEGR. RULE 1 1 . 0 2 ( 4 )  r e q u i r e s :  

"Money o r  o t h e r  p r o p e r t y  e n t r u s t e d  
t o  a n  a t t o r n e y  f o r  a  s p e c i f i c  
p u r p o s e ,  i n c l u d i n g  a d v a n c e s  f o r  
c o s t s  a n d  e x p e n s e s ,  i s  h e l d  i n  
t r u s t  a n d  m u s t  b e  a p p l i e d  o n l y  
t o  t h a t  p u r p o s e .  Money a n d  
o t h e r  p r o p e r t y  o f  c l i e n t s  c o m i n g  
i n t o  t h e  h a n d s  o f  a n  a t t o r n e y  a r e  
n o t  s u b j e c t  t o  c o u n t e r - c l a i m  o r  
s e t - o f f  f o r  a t t o r n e y s  f e e s  a n d  a  
r e f u s a l  t o  a c c o u n t  f o r  a n d  d e l i v e r  
o v e r  s u c h  p r o p e r t y  a n d  money u p o n  
demand s h a l l  b e  deemed a  c o n v e r s i o n .  
T h i s  i s  n o t  t o  i n c l u d e  t h e  r e t e n t i o n  
o f  money o r  o t h e r  p r o p e r t y  u p o n  
w h i c h  t h e  l a w y e r  h a s  a  v a l i d  l i e n  
f o r  h i s  s e r v i c e s  o r  t o  p r o c l u d e  t h e  
p a y m e n t  o f  a g r e e d  f e e s  f r o m  p r o c e e d s  
o f  t r a n s a c t i o n s  o r  c o l l e c t i o n s . "  

The  e v i d e n c e  a n d  t e s t i m o n y  o f f e r e d  a t  t h e  h e a r i n g s  

on  O c t o b e r  11, 1 9 8 5  a n d  November 1 5 ,  1 9 8 5  d e m o n s t r a t e  a t  t h e  

m o s t ,  t h a t  M r .  N e e l y  was  f o o l h e a r t y  i n  e x p e c t i n g  t o  b e  p a i d  

f o r  s e r v i c e s  r e n d e r e d  t o  h i s  c l i e n t s .  The  t e s t i m o n y  w a s  

a b u n d a n t l y  c l e a r  t h a t  M r .  N e e l y  p e r f o r m e d  a  w i d e  v a r i e t y  o f  



s e r v i c e s  f o r  M r .  C o n n e r .  The  t e s t i m o n y  was  a l s o  c l e a r  t h a t  

M r .  N e e l y  e x p e c t e d  t o  b e  p a i d  f o r  t h e s e  s e r v i c e s .  

M r .  C o n n e r  a d m i t t e d  t h a t  M r .  N e e l y  h a d  p e r f o r m e d  

some s e r v i c e s  f o r  h i m  a n d ,  i n  f a c t ,  t e s t i f i e d  t h a t  a t  a  

minimum $ 2 0 0 . 0 0  o f  t h e  $ 1 , 3 5 0 . 0 0  p a i d  t o  M r .  N e e l y  was  f o r  

t h e  p u r p o s e s  o f  p a y i n g  f e e s .  [ R - 3 0 , 3 2 , 3 3 , 3 4 ]  A d d i t i o n a l l y ,  

$ 7 5 0 . 0 0  o f  t h e  $ 1 , 3 5 0 . 0 0  p a i d  t o  M r .  N e e l y  was  p a i d  p r i o r  

t o  a n y  a g r e e m e n t  o r  s e t t l e m e n t  w i t h  t h e  F o r d  M o t o r  C r e d i t  

Company. [ R 8 9 , 1 1 4 , 1 1 9 ]  

T h i s  e v i d e n c e  s t r o n g l y  i n d i c a t e d  t h a t  t h e  $ 7 5 0 . 0 0  

was  p a i d  t o  M r .  N e e l y  f o r  a t t o r n e y s  f e e s  r e n d e r e d  on  b e h a l f  

o f  M r .  C o n n e r .  I t  i s  i m p o s s i b l e  f o r  t h e  B a r  t o  e x p l a i n ,  a s  

t h e y  w e r e  u n a b l e  t o  a t  t h e  h e a r i n g  h e l d  o n  November 1 5 ,  1 9 8 5 ,  

why M r .  C o n n e r  w o u l d ,  w i t h  a p p a r e n t  c l a i r v o y a n c e ,  p a y  M r .  

N e e l y  $ 7 5 0 . 0 0  w i t h  t h e  i n t e n t i o n  t h a t  t h e  money b e  a p p l i e d  

t o  a n  a g r e e m e n t  n o t  y e t  e x i s t i n g .  

M r .  C o n n e r  a t  a l l  t i m e s  h a d  m a i n t a i n e d  t h a t  a l l  o f  

t h e  $ 1 , 3 5 0 . 0 0  p a i d  t o  M r .  N e e l y  was  f o r  p a y m e n t  on a  s e t t l e -  

m e n t  a g r e e m e n t  h e  h a d  e n t e r e d  i n t o  w i t h  t h e  F o r d  M o t o r  C r e d i t  

Company. T h i s  a g r e e m e n t  was  a l l e g e d l y  e n t e r e d  i n t o  on  o r  

a b o u t  J u n e  9 ,  1 9 8 3 .  [ R - 9 , 1 1 9 1  

H o w e v e r ,  t h e  u n c o n t r o v e r t e d  e v i d e n c e  s h o w s  t h a t  M r .  

C o n n e r  g a v e  M r .  N e e l y  t h e  $ 7 5 0 . 0 0  o n  J u n e  3 ,  1 9 8 3  s i x  d a y s  

p r i o r  t o  a n y  a g r e e m e n t .  J u d g e  A n t o n  r e q u e s t e d  t h e  B a r  

p r o s e c u t o r s  t o  e x p l a i n  t h i s  d i s c r e p a n c y  h o w e v e r ,  n o  e x p l a -  

n a t i o n  was  o f f e r e d .  [R-119-1201 



C o n s e q u e n t l y ,  t h e  u n c o n t r o v e r t e d  e v i d e n c e  s h o w s  t h a t  

a t  l e a s t  $ 9 5 0 . 0 0  o f  t h e  $ 1 , 3 5 0 . 0 0  p a i d  b y  M r .  C o n n e r  w a s  

r e t a i n e d  b y  M r .  N e e l y  a s  a t t o r n e y s  f e e s  l e g i t i m a t e l y .  T h e  

r e m a i n i n g  $ 4 0 0 . 0 0  o f  t h e  $ 1 , 3 5 0 . 0 0  r e a s o n a b l y  c o u l d  a l s o  

h a v e  b e e n  a p p l i e d  t o  a t t o r n e y s  f e e s  owed t o  M r .  N e e l y  o r  

a p p l i e d  t o  t h e  p a y b a c k  o f  l o a n s  w h i c h  M r .  C o n n e r  h a d  b o r r o w e d  

f r o m  M r .  N e e l y ' s  w i f e .  M r .  C o n n e r ,  a t  t h e  N o v e m b e r  1 5 ,  1 9 8 5  

h e a r i n g  t e s t i f i e d  o p e n l y  t h a t  h e  d i d  b o r r o w  money  f r o m  M r .  

N e e l y ' s  w i f e .  [R-471 Be a l s o  t e s t i f i e d  o p e n l y  t h a t  h e  w a s  

u n a b l e  t o  p r o v e  t h a t  h e  h a d  p a i d  M r .  N e e l y f s  w i f e  b a c k .  

[R-541  He w a s  a l s o  u n a b l e  t o  p r o v e  t h a t  a t  a n y  t i m e  h e  h a d  

p a i d  M r .  N e e l y  f o r  h i s  a t t o r n e y  s e r v i c e s .  [R-50-601  

A l t h o u g h  t h e  c h e c k s  w h i c h  w e r e  p a i d  t o  M r .  N e e l y  

a m o u n t i n g  t o  $ 1 , 3 5 0 . 0 0  w e r e  m a r k e d  w i t h  t h e  n o t a t i o n  " v s .  

F o r d "  o r  " F o r d "  t h e  d e p o s i t  o f  t h e s e  c h e c k s  i n  M r .  N e e l y ' s  

a t t o r n e y s  a c c o u n t  w a s  o n l y  n e g l i g e n t  a t  b e s t .  T h i s  i s  s o  

e s p e c i a l l y  i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  h e a r i n g  c o n c l u s i v e l y  

s h o w e d  t h a t  a t  l e a s t  $ 9 5 0 . 0 0  o f  t h a t  $ 1 , 3 5 0 . 0 0  w a s  l e g i t i m a t e l y  

d u e  t o  M r .  N e e l y  f o r  a t t o r n e y s  s e r v i c e s .  A t  l e a s t  a t  a 

min imum t h e r e  w a s  s u r e l y  a  d e b a t a b l e  i s s u e  a s  t o  why t h e s e  

c h e c k s  w e r e  p a i d  t o  M r .  N e e l y .  

C o n s e q u e n t l y ,  t h e r e  i s  a c o m p l e t e  a b s e n c e  i n  t h e  

r e c o r d  d e m o n s t r a t i n g  t h a t  Mr. N e e l y  w a s  n o t  h o n e s t  o r  d i d  n o t  

d e m o n s t r a t e  g o o d  m o r a l s .  F u r t h e r  t h e r e  i s  a c o m p l e t e  a b s e n c e  

o f  t h e  r e c o r d  d e m o n s t r a t i n g  t h a t  t h e  money  p a i d  t o  M r .  N e e l y  

w a s  f o r  t h e  s p e c i f i c  p u r p o s e  o f  p a y i n g  F o r d  M o t o r  C r e d i t  



Company.  P u r s u a n t  t o  RULE 1 1 . 0 2 ( 4 )  M r .  N e e l y  was  s i m p l y  

r e t a i n i n g  money p a i d  t o  h i m  a s  a  r e s u l t  o f  h i s  s e r v i c e s  

r e n d e r e d  t o  M r .  C o n n e r .  D . R .  1 1 . 0 2 ( 4 )  a l l o w s  a n  a t t o r n e y  

t o  r e t a i n  money o r  o t h e r  p r o p e r t y  u p o n  w h i c h  t h e  l a w y e r  h a s  

a  v a l i d  l i e n  f o r  h i s  s e r v i c e s  o r  t o  p r o c l u d e  t h e  p a y m e n t  o f  

a g r e e d  f e e s  f r o m  t h e  p r o c e e d s  o f  t r a n s a c t i o n s  o r  c o l l e c t i o n s .  

C o n s e q u e n t l y ,  t h e  f i n d i n g  b y  t h e  R e f e r e e  t h a t  t h e r e  

was  no  e v i d e n c e  t h a t  r e s p o n d e n t  h a d  a  v a l i d  l i e n  u p o n  t h e  

p a y m e n t s  made b y  M r .  C o n n e r  t o  M r .  N e e l y  i s  n o t  s u p p o r t a b l e  

b y  t h e  r e c o r d .  R a t h e r  t h e  r e c o r d  s h o w s  t h a t  M r .  N e e l y  h a d  

r e n d e r e d  s e r v i c e s ,  h a d  n o t  b e e n  p a i d  f o r  t h e s e  s e r v i c e s ,  

was  e n t i t l e d  t o  b e  p a i d  f o r  t h e s e  s e r v i c e s  a n d  t h a t ,  a t  l e a s t ,  

$ 9 5 0 . 0 0  o f  t h e  $ 1 , 3 5 0 . 0 0  p a i d  b y  M r .  C o n n e r  was  f o r  t h e  p u r p o s e  

o f  p a y i n g  f o r  t h e s e  s e r v i c e s .  

The  B a r  h a s  a l s o  c h a r g e d  t h a t  M r .  N e e l y  h a s  f a i l e d  t o  

c o m p l y  w i t h  D . R .  9 - 1 0 1  ( 3 )  ( 4 ) .  T h i s  D i s c i p l i n a r y  R u l e  

r e q u i r e s  a n  a t t o r n e y  t o  m a i n t a i n  c o m p l e t e  r e c o r d s  o f  f u n d s  

coming  i n t o  h i s  p o s s e s s i o n  a n d  t o  r e n d e r  a p p r o p r i a t e  a c c o u n t s  

t o  h i s  c l i e n t  r e g a r d i n g  t h e m .  T h i s  r u l e  a l s o  r e q u i r e s  a n  

a t t o r n e y  t o  p r o m p t l y  p a y  o r  d e l i v e r  t o  t h e  c l i e n t ,  a s  r e q u e s t e d  

b y  t h e  c l i e n t ,  f u n d s  i n  t h e  p o s s e s s i o n  o f  t h e  l a w y e r  w h i c h  t h e  

c l i e n t  i s  e n t i t l e d  t o  r e c e i v e .  

I n  t h i s  c a s e ,  t h e  e v i d e n c e  showed  t h a t  M r .  N e e l y  d i d  

m a i n t a i n  c o m p l e t e  r e c o r d s  o f  f u n d s  c o m i n g  i n t o  p o s s e s s i o n .  

I n  f a c t ,  M r .  N e e l y ' s  r e c o r d s  w e r e  s o  c o m p l e t e  t h a t  i t  was  e a s y  

t o  t r a c t  t h e  f u n d s  b e i n g  d e p o s i t e d  i n t o  M r .  N e e l y ' s  a t t o r n e y s  



a c c o u n t  a s  d i s t i n g u i s h e d  f r o m  t h e  f u n d s  b e i n g  d e p o s i t e d  i n t o  

M r .  N e e l y ' s  t r u s t  a c c o u n t .  The a c c o u n t i n g  b y  M r .  N e e l y  c l e a r l y  

a c c o u n t e d  f o r  a l l  m o n i e s  r e c e i v e d  b y  M r .  C o n n e r .  T h e r e f o r e ,  

i t  i s  d i f f i c u l t  t o  u n d e r s t a n d  why M r .  N e e l y  h a s  b e e n  f o u n d  

g u i l t y  o f  v i o l a t i n g  t h i s  r u l e .  I f  M r .  N e e l y  d i d  n o t  p r o p e r l y  

a c c o u n t  f o r  t h e  money ,  i n  o t h e r  w o r d s ,  d i d  n o t  p l a c e  t h e  money 

i n  t h e  p r o p e r  a c c o u n t ,  t h e n  M r .  N e e l y  w o u l d  h a v e  v i o l a t e d  D . R .  

9 -102  ( A )  ( 2 ) .  T h a t  p r o v i s i o n  r e q u i r e s  t h a t  f u n d s  b e l o n g i n g  

t o  t h e  c l i e n t  m u s t  b e  d e p o s i t e d  i n  t h e  c l i e n t ' s  a c c o u n t  a n d  

n o t  i n  t h e  l a w y e r s  a c c o u n t .  H o w e v e r ,  t h e  B a r  d i d  n o t  c h a r g e  

M r .  N e e l y  w i t h  v i o l a t i o n  o f  t h a t  p r o v i s i o n .  R a t h e r  i t  

m a i n t a i n e d  t h a t  M r .  N e e l y  d i d  n o t  m a i n t a i n  c o m p l e t e  r e c o r d s  

o f  t h e  f u n d s .  The  e v i d e n c e  s h o w s  c l e a r l y  t h a t  M r .  N e e l y  d i d  

m a i n t a i n  c o m p l e t e  r e c o r d s  o f  t h e  f u n d s  a n d  t h e r e f o r e  h e  s h o u l d  

n o t  b e  f o u n d  g u i l t y  o f  v i o l a t i n g  t h i s  r u l e .  

M r .  N e e l y  w a s  a l s o  c h a r g e d  w i t h  f a i l i n g  t o  d e l i v e r  

f u n d s  t o  a  c l i e n t  u p o n  t h e  c l i e n t s  r e q u e s t .  The  e v i d e n c e  s h o w s  

t h a t  M r .  N e e l y  d i d  r e t u r n  $ 1 , 3 5 0 . 0 0  t o  M r .  C o n n e r .  [ R - 6 9 , 9 3 1  

He r e t u r n e d  t h e s e  f u n d s  u p o n  a d v i c e  o f  c o u n s e l  a n d  u n d e r  p r o t e s t  

b e c a u s e  a t  a l l  t i m e s ,  h e  b e l i e v e d  t h a t  h e  h a d  e a r n e d  t h e s e  

f u n d s  a s  a  r e s u l t  o f  s e r v i c e s  h e  h a d  r e n d e r e d  t o  M r .  C o n n e r  a n d  

a s  a  r e s u l t  o f  l o a n s  t h a t  w e r e  r e q u i r e d  t o  b e  p a i d  b a c k  t o  M r .  

N e e l y ' s  w i f e .  [ R - 9 4 , 9 5 1  D . R .  9 -104  i s  n o t  i n t e n d e d  t o  r e q u i r e  

a n  a t t o r n e y  t o  i m m e d i a t e l y  p a y  b a c k  money t o  a  c l i e n t  when 

t h e r e  i s  a  d i s p u t e  a s  t o  w h e t h e r  t h a t  money b e l o n g s  t o  t h e  



c l i e n t  o r  i s  money w h i c h  i s  r e t a i n e d  a s  f e e s  t o  t h e  a t t o r n e y .  

The  e v i d e n c e  showed t h a t  t h e  d e l a y  i n  M r .  N e e l y  r e t u r n i n g  

t h e  $ 1 , 3 5 0 . 0 0  t o  M r .  C o n n e r  was  t h e  r e s u l t  o f  M r .  N e e l y ' s  

f i r m  b e l i e f ,  w h i c h  was p r o v e d  t o  b e  a c c u r a t e  d u r i n g  t h e  

h e a r i n g ,  t h a t  t h i s  money b e l o n g e d  t o  h i m  a s  e a r n e d  f e e s .  

The R e f e r e e ' s  r e p o r t  c o n c l u d e s  t h a t  M r .  N e e l y ' s  

t r u s t  a c c o u n t  r e c o r d s  w e r e  i n a d e q u a t e  a n d  i n c o m p l e t e  b e c a u s e  

c e r t a i n  m o n i e s  r e c e i v e d  f r o m  M r .  C o n n e r  w e r e  d e p o s i t e d  i n t o  

M r .  N e e l y ' s  a t t o r n e y s  a c c o u n t  r a t h e r  t h a n  h i s  e s c r o w  o r  t r u s t  

a c c o u n t .  The  R e f e r e e  o v e r l o o k s  t h e  f a c t  t h a t  t h e  u n c o n t r o -  

v e r t e d  t e s t i m o n y  showed t h a t  $ 9 5 0 . 0 0  o f  t h e  $ 1 , 3 5 0 . 0 0  r e c e i v e d  

was  c l e a r l y  a t t o r n e y s  f e e s .  T h e r e f o r e ,  M r .  N e e l y  p r o p e r l y  

d e p o s i t e d  t h e  money i n t o  t h e  a t t o r n e y  a c c o u n t  r a t h e r  t h a n  t h e  

e s c r o w  o r  t r u s t  a c c o u n t  a n d  t h e  e v i d e n c e  s u b m i t t e d  showed  

t h a t  h i s  r e c o r d s  w e r e  i n d e e d  a d e q u a t e  a n d  c o m p l e t e .  The 

j u d g e  a t  n o  t i m e  made a  f i n d i n g  t h a t  t h e  a c c o u n t i n g  m e t h o d  

u s e d  b y  M r .  N e e l y  was  i n s u f f i c i e n t  o r  d i d  n o t  c o m p l y  w i t h  

F l o r i d a  D i s c i p l i n a r y  R u l e s .  

T h e r e f o r e ,  t h e  B a r  f a i l e d  t o  p r o v e  by  c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e  t h a t  M r .  N e e l y  v i o l a t e d  FLA. BAR INTEGR. 

RULE 1 1 . 0 2 ( 3 )  a n d  ( 4 )  a n d  D . R .  9 - 1 0 2 ( 3 )  a n d  ( 4 )  a n d  t h e  

f i n d i n g s  s h o u l d  b e  r e v e r s e d  a s  t o  t h o s e  c h a r g e s .  



POINT I1 

THERE WAS N O  CLEAR A N D  C O N V I N C I N G  E V I -  
D E N C E  SUBMITTED W H I C H  DEMONSTRATED THAT 
M R .  NEELY VIOLATED D . R .  3 - 1 0 4 ( C ) ( D )  o r  
D . R .  1 - 1 0 2 ( A ) ( 6 ) .  

D .  R .  3 - 1 0 4 ( C )  a n d  (D) r e q u i r e  t h a t :  

(C)  " [ T h e  l a w y e r ]  e x e r c i s e  a  h i g h  s t a n d a r d  
o f  c a r e  t o  a s s u r e  c o m p l i a n c e  by  t h e  
n o n - l a w y e r  p e r s o n n e l  a n d  t h a t  t h e  
i n i t i a l  a n d  c o n t i n u i n g  r e l a t i o n s h i p  
w i t h  t h e  c l i e n t  m u s t  b e  t h e  r e s p o n -  
s i b i l i t y  o f  t h e  e m p l o y i n g  a t t o r n e y . "  

(D) "The  d e d i c a t e d  work  o f  n o n - l a w y e r  
p e r s o n n e l  s h a l l  b e  s u c h  t h a t  i t  w i l l  
a s s i s t  o n l y  t h e  e m p l o y i n g  a t t o r n e y  
a n d  w i l l  b e  m e r g e d  i n t o  t h e  l a w y e r s  
c o m p l e t e d  p r o d u c t .  The  l a w y e r  s h a l l  
e x a m i n e  a n d  b e  r e s p o n s i b l e  f o r  a l l  
work  d e l e g a t e d  t o  n o n - l a w y e r  
p e r s o n n e l .  I '  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  i n t e n t  of  

t h i s  r u l e  i s  t o  a s s u r e  t h a t  l a w y e r s  s u p e r v i s e  w o r k  w h i c h  

i s  l e g a l  i n  n a t u r e  a n d  w h i c h  r e q u i r e s  t h e  s u p e r v i s i o n  o f  

t h e  l a w y e r .  C l e a r l y  t h e  i n t e n t  o f  t h i s  l a w  d o e s  n o t  r e q u i r e  

t h e  l a w y e r  t o  s u p e r v i s e  a c c o u n t i n g  t a s k s  w h i c h  may o r  may 

n o t  b e  w i t h i n  t h e  r e a l m  o f  t h e  l a w y e r s  e x p e r t i s e .  O b v i o u s l y ,  

i f  a  l a w y e r  was  t o  a l l o c a t e  h i s  t r u s t  a c c o u n t i n g  a n d  b o o k -  

k e e p i n g  p r o c e d u r e s  t o  a n  a c c o u n t i n g  f i r m  made u p  o f  C . P . A . s  

a n d  e x p e r t s  i n  t h e  r e a l m  o f  a c c o u n t i n g ,  t h e  F l o r i d a  B a r  

d o e s  n o t  e x p e c t  t h a t  l a w y e r  t o  s u p e r v i s e  t h e  a c t i v i t i e s  of  

a  c e r t i f i e d  p u b l i c  a c c o u n t a n t .  

T h i s  i s  s o  e s p e c i a l l y  i n  l i g h t  o f  t h e  f a c t  t h a t  t h e  

p a r t i c u l a r  l a w y e r  d o e s  n o t  h a v e  e x p e r t i s e  i n  a c c o u n t i n g  

p r a c t i c e s  n o r  was  h e  r e q u i r e d  t o  h a v e  k n o w l e d g e  o f  a c c o u n t i n g  

t o  become  a  l a w y e r  i n  t h e  S t a t e  o f  F l o r i d a .  F u r t h e r ,  



t h e r e  a r e  f e w ,  i f  a n y ,  l a w  s c h o o l s  t h a t  r e q u i r e  a c c o u n t i n g  

t o  b e  a p r e r e q u i s i t e  t o  t h e  l a w  c u r r i c u l u m  i n  l a w  s c h o o l .  

I n  t h e  p r e s e n t  c a s e ,  M r .  N e e l y  d e l e g a t e d  t h e  c h e c k  

a c c o u n t i n g  t o  h i s  b o o k k e e p e r  a f t e r  e x p l a i n i n g  t o  h e r  t h e  

p r o p e r  p r o c e d u r e  t o  b e  f o l l o w e d  i n  a c c o u n t i n g  f o r  c l i e n t ' s  

f u n d s .  He s u p e r v i s e d  t h e  w o r k  a s  much a s  p o s s i b l e  b u t  c o u l d  

n o t  b e  e x p e c t e d  t o  s u p e r v i s e  e a c h  a n d  e v e r y  d e p o s i t  made  i n  t h e  

c o u r s e  o f  h u n d r e d s  o f  d e p o s i t s .  

I n  t h e  c a s e  a t  b a r ,  i t  i s  a p p a r e n t  t h a t  a t  a minimum 

6 6 %  o f  t h e  f u n d s  r e c e i v e d  f r o m  M r .  C o n n e r  b y  M r .  N e e l y  w e r e  

l e g i t i m a t e l y  a l l o c a t e d  t o  M r .  N e e l y  a s  a t t o r n e y s  f e e s .  T h e r e  

w a s  n o  e v i d e n c e  s u b m i t t e d  t h a t  M r .  N e e l y  d i d  n o t  s u p e r v i s e  

h i s  n o n - l a w y e r  p e r s o n n e l .  F u r t h e r ,  t h e  e v i d e n c e  t h a t  w a s  

s u b m i t t e d  d e m o n s t r a t e d  t h a t  t h e  n o n - l a w y e r  p e r s o n n e l  p r o p e r l y  

a l l o c a t e d  t h e  money  r e c e i v e d  b y  M r .  N e e l y  b y  d e p o s i t i n g  i t  

i n t o  h i s  a t t o r n e y s  f e e s  a c c o u n t .  I f  t h e r e  w a s  a m i s t a k e  i n  

t h e  a l l o c a t i o n  o f  t h e  money  b e t w e e n  t h e  a t t o r n e y s  a c c o u n t  a n d  

t h e  t r u s t  o r  e s c r o w  a c c o u n t ,  s u c h  a m i s t a k e  w a s  o n l y  n e g l i g e n t  

a t  b e s t  a n d  w a s  t h e  r e s u l t  o f  t h e  b o o k k e e p e r s  a n d  n o t  t h e  r e s u l t  

o f  M r .  N e e l y .  E v e n  M r .  C o n n e r  w a s  u n s u r e  w h a t  money  w a s  f o r  

F o r d  M o t o r  C r e d i t  Company a n d  w h i c h  money w a s  f o r  M r .  N e e l y .  

T h e r e f o r e ,  i t  i s  d i f f i c u l t  t o  u n d e r s t a n d  how t h e  

R e f e r e e  came t o  t h e  c o n c l u s i o n  t h a t  M r .  N e e l y ' s  c o n d u c t  

a d v e r s e l y  r e f l e c t s  o n  h i s  f i t n e s s  t o  p r a c t i c e  l a w .  Q u i t e  

t o  t h e  c o n t r a r y ,  t h e  e v i d e n c e  s u b m i t t e d  s h o w s  t h a t  M r .  N e e l y  



h a n d l e d  s e v e r a l  l e g a l  i s s u e s  f o r  X r .  C o n n e r  a n d  h e  h a n d l e d  

a l l  o f  t h o s e  l e g a l  i s s u e s  r a t h e r  s u c c e s s f u l l y .  F i r s t ,  M r .  

N e e l y  s u c c e s s f u l l y  o b t a i n e d  p e n s i o n  f u n d s  f r o m  M r .  C o n n e r .  

S e c o n d ,  M r .  N e e l y  s u c c e s s f u l l y  d e f e n d e d  a  m a l i c i o u s  m i s c h i e f  

c h a r g e  a g a i n s t  M r .  C o n n e r .  T h i r d ,  M r .  N e e l y  s u c c e s s f u l l y  

d e f e n d e d  a  s o l i c i t a t i o n  a c t i o n  a g a i n s t  M r .  C o n n e r .  The  

r e c o r d  i s  r e p l e a t  w i t h  i n s t a n c e s  w h i c h  show t h a t  M r .  N e e l y ' s  

f i t n e s s  t o  p r a c t i c e  l a w  i s  q u i t e  a p p a r e n t .  

A g a i n ,  t h e  F l o r i d a  B a r  h a s  t h e  bu r+den  o f  p r o v i n g  b y  

c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  M r .  N e e l y  v i o l a t e d  t h e  

I n t e g r a t i o n  R u l e s  a n d  D i s c i p l i n a r y  R u l e s  c h a r g e d .  T h e r e  i s  

n o  e v i d e n c e  o r  a t  l e a s t  t h e r e  i s  n o  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e  t h a t  M r .  N e e l y  f a i l e d  t o  s u p e r v i s e  h i s  n o n - l a w y e r  

p e r s o n n e l .  F u r t h e r ,  t h e r e  i s  n o  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  

b a s e d  o n  t h e  f a c t s  a l r e a d y  d i s c u s s e d  t h a t  show t h a t  M r .  N e e l y  

e n g a g e d  i n  c o n d u c t  a d v e r s l y  r e f l e c t i n g  o n  h i s  f i t n e s s  t o  

p r a c t i c e  l a w .  A s  s u c h ,  t h e  R e f e r e e ' s  f i n d i n g s  t h a t  M r .  N e e l y  

v i o l a t e d  D i s c i p l i n a r y  R u l e  1 - 1 0 2 ( A ) ( 6 )  a n d  D i s c i p l i n a r y  R u l e s  

3-104 (C)  (D) s h o u l d  b e  r e v e r s e d .  



POINT I11 

BASED UPON THE EVIDENCE SUBMITTED, THE 
REFEREE'S RECOMMENDATION THAT THE 
RESPONDENT BE SUSPENDED FOR A PERIOD 
OF S I X  MONTHS I S  OVERLY SEVERE. 

B a s e d  u p o n  t h e  a r g u m e n t s  a l r e a d y  s u b m i t t e d ,  M r .  

N e e l y  s h o u l d  n o t  b e  f o u n d  g u i l t y  o n  a n y  o f  t h e  c h a r g e s  

s p e c i f i e d  i n  t h e  R e f e r e e ' s  r e p o r t .  H o w e v e r ,  i f  M r .  N e e l y  

d i d  v i o l a t e ,  i n  a t e c h n i c a l  s e n s e ,  a n y  o f  t h e  r u l e s  o r  r e g u -  

l a t i o n s  c h a r g e d ,  s u c h  v i o l a t i o n  w a s  u n i n t e n t i o n a l  a n d  w a s  t h e  

r e s u l t  o f  s t a f f  p e r s o n n e l ' s  i n n o c e n t  m i s u n d e r s t a n d i n g  o f  how 

t h e  money  p a i d  b y  M r .  C o n n e r  w a s  t o  b e  a l l o c a t e d  b e t w e e n  t h e  

a t t o r n e y  a c c o u n t  a n d  t h e  t r u s t  o r  e s c r o w  a c c o u n t .  T h e  t r a n -  

s c r i p t s  o f  t h e  p r o c e e d i n g s  d e m o n s t r a t e  t h a t  t h e r e  w a s  a v i a b l e  

a n d  l e g i t i m a t e  c l a i m  b y  M r .  N e e l y  f o r  a t t o r n e y s  f e e s  a n d  t h a t  

i t  w a s  l e g i t i m a t e  f o r  M r .  N e e l y  t o  d e p o s i t  a t  l e a s t  $ 9 5 0 . 0 0  

o f  t h e  $ 1 , 3 5 0 . 0 0  p a i d  b y  M r .  C o n n e r  i n t o  h i s  a t t o r n e y  a c c o u n t .  

A s  t o  t h e  r e m a i n i n g  $ 4 0 0 . 0 0 ,  a t  t h e  m o s t ,  i t  w a s  a n  o v e r s i g h t  

i n  a c c o u n t i n g  a n d  t h e r e  w a s  n e g l i g e n c e  b y  s t a f f  m e m b e r s  a s  t o  

p r o p e r  a c c o u n t i n g  o f  t h i s  money  a n d  r e q u i r e s ,  a t  m o s t ,  a 

p r i v a t e  r e p r i m a n d  r a t h e r  t h a n  s u s p e n s i o n .  

T h e r e f o r e ,  t h e  s i x  m o n t h s  s u s p e n s i o n  i s  o v e r l y  s e v e r e  

b a s e d  o n  t h e  c h a r g e s ,  f a c t s ,  a n d  c i r c u m s t a n c e s  s u r r o u n d i n g  

t h i s  c a s e .  



CONCLUSION 

The c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  d i d  n o t  show t h a t  

M r .  N e e l y  was  g u i l t y  of  v i o l a t i n g  e i t h e r  t h e  F l o r i d a  B a r  

Code of P r o f e s s i o n a l  R e s p o n s i b i l i t i e s  o r  t h e  F l o r i d a  B a r  

I n t e g r a t i o n  R u l e s ,  a n d  t h e r e f o r e ,  t h e  f i n d i n g s  s h o u l d  b e  

r e v e r s e d .  
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