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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  p rosecu t ion  a t  t h e  t r i a l  c o u r t  l e v e l  

and t h e  a p p e l l a n t  on appeal .  Respondent was t h e  defendant  a t  t h e  

t r i a l  l e v e l  and  t h e  a p p e l l e e  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  of  

a p p e a l .  P a r t i e s w i l l  be  r e f e r r e d  t o  i n  t h i s  b r i e f  a s  t h e y  a p p e a r  

6 e f o r e  t h i s  Court .  They symbol "R" f o l l o w e d  by a  number w i l l  

c o n s t i t u t e  a  page  r e f e r e n c e  t o  t h e  r e c o r d  f rom t h e  l o w e r  c o u r t ,  

A l l  emphasis has  been s u p p l i e d  u n l e s s  t h e  c o n t r a r y  is  ind ica t ed ,  



This  i s  a n  appea l  from an a d j u d i c a t i o n  of g u i l t  f o r  t h e  

o f f e n s e  of "Indecent  Exposure by Wearing Improper Bathing A t t i r e "  

The judgment was e n t e r e d  i n  t h e  County C o u r t  f o r  Palm 

Beach County,  upon a  j u r y ' s  v e r d i c t  t h a t  B e l i n d a  McGuire had 

v i o l a t e d  Rule  16 D-2.04(1) ( e )  of t h e  F l o r i d a  Admin i s t r a t i ve  Code 

which provides ,  i n  p e r t i n e n t  p a r t :  

I n  every ba th ing  a r e a  
a l l  persons  s h a l l  be 
c lo thed  a s  t o  p revent  
any indecen t  exposure 
of t h e  person. A l l  
ba th ing  costumes s h a l l  
conform t o  commonly 
accep ted  s t a n d a r d s  a t  
a l l  t imes.  

T h a t  r e g u l a t i o n  had been  p r o m u l g a t e d  by t h e  F l o r i d a  

Department of Natura l  Resources, and M s ,  McGuirels a r r e s t  was a t  

t h e  b e h e s t  o f  a  D e p a r t m e n t  p a r k  o f f i c e r  p u r s u a n t  t o  t h e  

r e g u l a t i o n  and  i t s  s t a t u t o r y  e n f o r c e m e n t  mechanism, S e c t i o n s  

258.007 (2) and 258.024(1) ( a ) ,  F l o r i d a  S t a t u t e s ,  P r i o r  t o  t r i a l  

t h e  Court denied M s .  McGuirels motion t o  d i smis s  t h e  charge based 

on t h e  f a c i a l  i n v a l i d i t y  of t h e  r e g u l a t i o n  ( R  386-390). 

The t r i a l  c o u r t  imposed a  f i n e  of  two hundred  d o l l a r s  

( R  311, 404).  Th is  appea l  r a i s e s  c o n s t i t u t i o n a l  c l a ims  regard ing  

t h e  v a l i d i t y  of t h e  r e g u l a t i o n  and t h e  t r i a l .  



3xwJAas 

The e s s e n t i a l  f a c t s  a r e  undisputed.  

B e l i n d a  McGuire was on t h e  beach  i n  May, 1982 a t  t h e  

John  D. MacArthur Beach S t a t e  R e c r e a t i o n  Area. She was j o g g i n g  

on t h e  p o r t i o n  of t h e  a r e a  which h a s  b e e n  known a s  "Ai r  F o r c e  

Beach" ( R  62).  She was n o t  w e a r i n g  a  b a t h i n g  s u i t  t o p  ( R  62).  

The o f f i c e r  who c i t e d  h e r  c a l l e d  h e r  " p o l i t e n  and d e s c r i b e d  h e r  

conduct  t h i s  way: 

I d i d n ' t  f e e l  anything 
was lewd and l a s c i v i o u s  
about it, 

The A i r  F o r c e  B e a c h  A r e a ,  when owned by J o h n  D. 

MacArthur,  had,  by custom,  been  a  " c l o t h i n g  o p t i o n a l n  beach,  A 

l e t t e r  from J. Roderick MacArthur, d i r e c t e d  t o  t h e  Governor and 

C a b i n e t  o f  F l o r i d a ,  r e a d  t o  t h e  j u r y ,  s e t  t h e  h i s t o r i c a l  

p e r s p e c t i v e  f o r  t h i s  case: 

A s  you may remember, 
my f a t h e r  owned t h e  
e n t i r e  345 a c r e  a r e a ,  
p a r t  of which was s o l d  
and p a r t  donated t o  
become a  S t a t e  park. 
H e  always r e s i t e d  t h e  
tempta t ion  t o  e x p l o i t  
it commerically, and no t  
only  t o l e r a t e d  it, bu t  
p o s i t i v e l y  approved of 



t h e  nude sunbathing (he  had always 
been a  skinny d ippe r  h imse l f ) .  
So t h e  use of t h i s  beach by 
t h e  c lo th ing-opt iona l  people  
has  been i n s t i t u t i o n a l i z e d  f o r  
over a  q u a r t e r  of a  century.  

( R  230) 

The S t a t e ,  a f t e r  t a k i n g  o v e r  t h e  o p e r a t i o n  of  t h e  

MacArthur R e c r e a t i o n  Area, i n  March of  1982  (R.162), p o s t e d  

n o t i c e s  r e f e r r i n g  t o  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

Regula t ion  16-D 2.04(1) (el1, bu t  one of t h e  park o f f i c e r s  agreed 

t h a t  a t  t h e  t ime of M s .  McGuire's a r r e s t ,  t h e  beach, by commonly 

accep ted  p r a c t i c e ,  was d i v i d e d  i n t o  c l o t h e d  and c l o t h i n g  o p t i o n a l  

a r e a s  ( R  129-130).  She was i n  t h e  c l o t h i n g  o p t i o n a l  a r e a ,  a t  

l e a s t  100 t o  150 y a r d s  f rom c l o t h e d  p e o p l e  ( R  130 )  and  no 

c h i l d r e n  were p r e s e n t  ( R  86). 

C. The S u i t  and t h e  S t a n d a r a  

Much of t h e  test imony i n  t h i s  c a s e  focused on swimming 

a t t i r e .  M s .  McGuire wore no t o p  t o  he r  swimsuit ( R  197) .  

According t o  t h e  MacArthur S t a t e  Park Manager, L t r  John 

F i l l yaw,  a s w i m s u i t  t o p  was no t  necessary  f o r  compliance wi th  t h e  

Regula t ion  - s e a s h e l l s  would s u f f i c e :  

A. I n  my mind, i f  t h e  s e a s h e l l  
is l a r g e  enough t o  cover t h e  
n i p p l e  p o r t i o n  of t h e  b r e a s t ,  

1 
See S t a t e  Exh ib i t  4, which i n  r e l e v a n t  p a r t ,  s t a t e s :  

F l o r i d a  S t a t u t e  800.03, 258.011 and 16-D 
2 0 4 ( e )  p r o h i b i t s  a n y  p u b l i c  n u d i t y  o r  i n d e c e n t  
exposure. 



l e g a l l y  it would probably be 
okay. 

Q. And i s n ' t  it t r u e  t hen  t h a t  
you t o l d  Bel inda McGuire t h a t  a  
s e a s h e l l  may be enough? 

A, I f  it covered t h e  n i p p l e  
p o r t i o n  of t h e  b r e a s t ,  

Another  Pa rk  o f f i c e r  i n d i c a t e d  h e  had s e e n  skimpy 

ba th ing  s u i t s  which r e v e a l e d  "pubic h a i r "  and " n i p p l e  e r ec t ion" ,  

"o r  some th ing  t h a t  would  be  c l o s e  t o  s e e i n g  i tn ( R  126-127).  He 

was unsure of t h e  proper  response t o  such a  s u i t :  

Q. Would you f e e l  t h a t  a  s e e  
through ba th ing  s u i t  worn by 
a  woman would be - would con- 
form t o  commonly accep ted  s t anda rds?  

A. Depending on t h e  degree  of opaque- 
nes s  o r  t r anspa ren tnes s ,  a s  you 
s a i d ,  t h a t  could have t o  weigh 
i n t o  it. 

The two l a y  w i t n e s s e s  o f f e r d  by t h e  S t a t e  t o  p r o v e  

"commonly accepted"  s t a n d a r d s  of beachwear had d i f f e r e n t  l e v e l s  

of t o l e r a n c e ,  One c a l l e d  " t o o  s u g g e s t i v e "  a  b a t h i n g  s u i t  t o p  

which " b a r e l y  c o v e r e d  t h e  n i p p l e  a r e a ,  e x p o s i n g  e v e r y t h i n g  b u t  

t h e  n i p p l e  a r e a n  ( R  107 ,  109 ) .  

Q. So i t  i s n ' t  r e a l l y  nud i ty  
t h a t  i s  o f f e n s i v e  t o  you; it 
is  scan ty  c l o t h i n g ?  

A, I c a l l  it nudi ty .  



Q. And your d e f i n i t i o n  of 
nud i ty  would inc lude  -- 
A. One inch  of covering.  

Q. What about  two inches?  

A. Oh, I d o n ' t  want t o  go 
i n t o  t h a t .  I d o n ' t  know. 

The o t h e r  w i t n e s s  t e s t i f i e d  h e r  " s e n s e  of common 

decencyn  was o f f e n d e d  by p u b l i c  beach  n u d i t y  ( R  94 ) ,  b u t  t h e  

t e s t i m o n y  o f f e r e d  by t h e  S t a t e  was u n c l e a r  a s  t o  t h e  e x t e n t  of  

t h e  nud i ty  which offended her .  2 

There is  no d i s p u t e  t h a t  t h e  S t a t e ' s  two l a y  wi tnes ses  

and  t h e  Pa rk  o f f i c e r s  t e s t i f i e d  t h a t  some s o r t  o f  b a t h i n g  s u i t  

t o p  and  bo t tom were  s t a n d a r d  beach  a t t i r e  i n  Pa lm Beach County 

2 
Q. During t h e s e  s t r o l l s ,  would 
you encounter  nude persons  who 
were no t  f u l l y  a t t i r e d ,  p rope r ly  
a t t i r e d ?  
A. Yes. 
Q. Did you ever  observe any 
females who were t o p l e s s ?  
A. Yes, s i r .  
Q. Did you observe males who 
who were t o t a l l y  nude? 
A. Yes. 
Q. Females t o t a l l y  nude? 
A. Yes. 
[Object ion,  o b j e c t i o n  ove r ru l ed ]  
Q. Is your s ense  of common decency 
offended when you observe t h i s  nudi ty?  
A. On a  p u b l i c  beach, yes  s i r .  
Q. And you know t h a t  John D. MacArthur 
Park i s  a  p u b l i c  beach? 
A. Yes, s i r .  
Q. And nud i ty  t h e r e  o f f  ends your s ense  
of decency? 
A. Yes, s i r .  
( R  93-94) 



( R  67,70,104,125). One d e s c r i p t i o n  of adequate a t t i r e  was: 

[ B l r e a s t  covered and wearing 
some type of a bottom. 

I have seen  some f a i r l y  
smal l  ones b u t ,  you know, 
b a s c i a l l y  your g e n i t a l  a r e a  
and but tocks  and b r e a s t s  
[covered] f o r  a woman, and 
f o r  a male wearing a bottom. 

A 1  though Be1 inda McGui r e  was " top1  ess", her  p rosecu t ion  

under  a l aw  which i s  open t o  d i f f e r i n g  i n t e r p r e t a t i o n s  of 

t o l e r a t e d  d r e s s  may be  a f f i r m e d  o n l y  i f  t h e  r e g u l a t i o n  p a s s e s  

c o n s t i t u t i o n a l  muster,  and i f  her  t r i a l  was f a i r .  

This  appeal  add res ses  t h o s e  i s sues .  

FLORIDA ADMINISTRATIVE CODE 
REGULATION 16 -D  204(1) ( e )  IS 
REPUGNANT TO THE FOURTEENTH 
AMENDMENT OF THE CONSTITUTION 
OF THE UNITED STATES AND, ON ITS 
FACE, VIOLATES THE CONSTITUTION 
OF THE UNITED STATES. 

A. u m e w o r k  f o r  

The f a c i a l  a t t a c k  on t h e  R e g u l a t i o n  h a s  two f a c e t s :  

vagueness and overbreadth.  

The v o i d  f o r  v a g u e n e s s  d o c t r i n e  s e r v e s  t o  i n s u r e  t h e  

c o n s t i t u t i o n a l  "requirement t h a t  a l e g i s l a t u r e  e s t a b l i s h  minimal 

g u i d e l i n e s  t o  govern law enforcement". Smith L -, 415 U.S. 

566, 574, 94 S.Ct. 1242 ,  39 L.ED.2D 605 (1974).  The Supreme 

Court has  r e c e n t l y  wr i t t en :  



A s  g e n e r a l l y  s t a t e d ,  t h e  
void  f o r  vagueness 
d o c t r i n e  r e q u i r e s  t h a t  
a  penal  s t a t u t e  d e f i n e  
t h e  c r imina l  o f f e n s e  w i th  
s u f f i c i e n t  d e f i n i t n e s s  t h a t  
o rd ina ry  people  can under- 
s t a n d  what conduct  is pro- 
h i b i t e d  and i n  a  manner t h a t  
does no t  encourage a r b i t r a r y  
and d i sc r imina to ry  enforcement ... 
Where t h e  l e g i s l a t u r e  f a i l s  
t o  p rov ide  such minimal guide- 
l i n e s ,  a  c r imina l  s t a t u t e  may 
permi t  s t a n d a r d l e s s  sweep 
[ t h a t ]  a l lows  policement,  pro- 
s e c u t o r s  and juries t o  pursue 
t h e i r  persona l  p r e d i l e c t i o n s .  " 

K o l e n d e r L L a w S O n ,  
461 U.S. 352 (1983) 

The o v e r b r e a d t h  d o c t r i n e  i n v a l i d a t e s  c r i m i n a l  l a w s  

which sweep t o o  b r o a d l y ,  i.e. t h o s e  which sweep w i t h i n  t h e  

p u n i t i v e  a m b i t  o f  b o t h  p r o t e c t e d  and  u n p r o t e c t e d  a c t i o n s  o r  

s p e e c h .  T h i s  C o u r t  h a s  a d o p t e d  t h i s  t e s t  f o r  j u d g i n g  

overbreadth:  

[Wlhere conduct  and no t  merely 
speech is  involved,  we b e l i e v e  
t h a t  t h e  overbread th  of a  s t a t u t e  
must no t  on ly  be r e a l ,  bu t  sub- 
s t a n t i a l  a s  w e l l ,  judged i n  
r e l a t i o n  t o  t h e  s t a t u t e ' s  p l a i n l y  
l e g i t i m a t e  sweep. 

S t a t e  L Elder, 382 So.2d 
687, 690 (Fla.1980) quot ing  
Fr0adLiG.k L Dklahoma, 
413 U.Sj 601,615 93 
(1973).  

5 S i n c e  t h i s  c a s e  i n v o l v e s  c o n d u c t ,  n o t  s p e e c h ,  t h e  B l d e r -  
F road r i ck  t e s t  i s  t h e  r e l e v a n t  one. 



I n  overbread th  c h a l l e n g e s ,  a  defendant  need no t  c l a i m  

h i s  o r  he r  conduct  is beyond r egu la t ion .  Elder notes :  

We do agree ,  however, wi th  
t h e  county c o u r t ' s  t h r e sho ld  
f i n d i n g  t h a t  a  defendant  may 
cha l l enge  a  s t a t u t e ' s  v a l i d i t y  
on overbread th  grounds wi thout  
f i r s t  demonstra t ing t h a t  h i s  
own conduct cou ld  n o t  be regu- 
l a t e d  by a  s t a t u t e  drawn wi th  
t h e  r e q u i s i t e  narrow s p e c i f i c i t y .  
LewisbCitv&WDrleans, 
415 U.S. 130, 94 Sect .  970, 39 
L.Ed.2d 214  (1974) ; S t a t e  L 
Ijeaton, 371 So.2d 86 (Fla.1979).  

I n  a c c o r d  is  Rohinsnn y, -_te, 393 So.2d 1076,1077 

(F la .1981) ,  which r e v e r s e d  f o r  o v e r b r e a d t h  a  c o n v i c t i o n  f o r  

v i o l a t i n g  F l o r i d a ' s  a n t i - h o o d  s t a t u t e ,  d e s p i t e  t h e  d e f e n d a n t ' s  

nolo  contendere  p l e a  t o  t h e  charge of being p u b l i c l y  hooded: 

Without s p e c u l a t i n g  on whether 
t h e  s t a t u t e  i s  in tended  t o  apply 
t o  any c o r e  a c t i v i t i e s  which t h e  
l e g i s l a t u r e  h a s  an  i n t e r e s t  i n  
p revent ing ,  we f i n d  t h a t  t h i s  law 
is  s u s c e p t i b l e  of a p p l i c a t i o n  t o  
e n t i r e l y  innocent  a c t i v i t i e s .  

The m o s t  r e c e n t  d e v e l o p m e n t s  i n  t h e  v a g u e n e s s  

o v e r b r e a d t h  p r i n c i p l e s  v i ew  them a s  " l o g i c a l l y  r e l a t e d  and  

s i m i l a r  d o c t r i n e s n ,  and a l l o w  a l l  f a c i a l  c h a l l e n g e s  t o  c r i m i n a l  

laws c a p a b l e  of a r b i t r a r y  enforcement under t h e s e  s tandards :  

[Wle p e r m i t  a  f a c i a l  c h a l l e n g e  i f  a  l a w  
r e a c h e s  " a  s u b s t a n t i a l  a m o u n t  o f  
c o n s t i t u t i o n a l l y  p r o t e c t e d  c o n d u c t n .  ... Second, where a  s t a t u t e  imposes c r i m i n a l  
p e n a l t i e s ,  t h e  s t a n d a r d  o f  c e r t a i n t y  i s  
higher.. .This c o n c e r n  h a s ,  a t  t i m e s ,  l e d  u s  
t o  i n v a l i d  d a t e  a  c r i m i n a l  s t a t u t e  o n  i t s  



f a c e  even  when it c o u l d  conce ivab ly  have had 
some v a l i d  a p p l i c a t i o n s .  Lawson, 
sul;>ra, 461  U.S. a t  358, n.8 
omit ted)  . m R t % i o n s  

The r e g u l a t i o n  a t  i s s u e  i n  t h i s  c a s e  imposed c r i m i n a l  

s a n c t i o n s .  The r e g u l a t i o n  of a p p r o p r i a t e  d r e s s  on F l o r i d a  

b e a c h e s  r e a c h e s  l i b e r t y  i n t e r e s t s  of  t h o u s a n d s  of  beachgo ing  

p e o p l e  e a c h  d a y ,  t h u s  m e e t i n g  t h e  " s u b s t a n t i a l  amoun t  o f  

c o n s t i t u t i o n a l l y  p r o t e c t e d  conduct" t e s t .  Consequently, d e s p i t e  

t h e  f a c t  t h a t  a  p r o p e r l y  drawn l a w  c o u l d  c o n c e i v a b l y  r e g u l a t e  

beach  d r e s s  and a p p l y  t o  M s .  McGuirens  a d m i t t e d  c o n d u c t ,  t h e  

R e g u l a t i o n  must  b e  measured  f o r  f a c i a l  c o m p l i a n c e  w i t h  t h e  

C o n s t i t u t i o n  under  t h e  v a g u e n e s s  and o v e r b r e a d t h  p r i n c i p l e s  

enunc ia ted  above. 5  

In  l i g h t  of -, t h e  l i m i t a t i o n s  p l a c e d  on s t and ing  t o  
mount f a c i a l  c o n s t i t u t i o n a l  a t t a c k s  i n  S o u m  Floriaa F r e e  Beaches 
y, Pf N u ,  548  F.Supp. 53,57 (S.D.Fla.1982) a r e  no l o n g e r  
a p p l i c a b l e .  See South  El_orida Eree Beaches y, C i t v  pf -is 
7 3 4  So.2d 6 0 8 ,  6 1 1 ,  ( 1 1 t h  C i r .  1 9 8 4 ) .  [ " I n  a t t a c k i n g  t h e  
c o n s t i u t u t i o n a l  v a l i d i t y  of t h e  laws  a s  being overbroad,  South 
F l o r i d a  and  B r y a n t  c l a i m  t h a t  t h e y  r e s t r i c t  a c t i v i t i e s  beyond 
nude s u n b a t h i n g .  The p l a i n t i f f  s h a v e  s t a n d i n g  t o  r a i s e  t h i s  
i s s u e . " ]  ( c i t a t i o n s  o m i t t e d ) .  Freg B e a m  i s  d i s c u s s e d  i n  
d e t a i l ,  infra. 

The a p p l i c a t i o n  of t h e s e  p r i n c i p l e s  makes it unnecessary t o  
reach t h e  q u e s t i o n s  of whether t h e r e  is  a  " l i b e r t y  i n t e r e s t n  i n  
n a t u r i s m ,  o r  i n  Mr. M a c A r t h u r n s  w o r d s ,  " s k i n n y  d i p p i n g n .  
Although case  law h a s  l e n t  suppor t  t o  some p r o t e c t e d  i n t e r e s t s  i n  
exp res s ion  through d r e s s  o r  s t y l e ,  Richards y, TJu.rston, 4 2 4  F.2d 
1281 (1st Cir.1970), t h e  f a c t  t h a t  a  f a c i a l  c h a l l e n g e r ' s  conduct  
need n o t  b e  beyond r e g u l a t i o n ,  min imizes  t h e  need  t o  f o c u s  on  
t h o s e  i s s u e s  t o  dec ide  t h i s  case .  

N e v e r t h e l e s s ,  we do  n o t  abandon  t h a t  c l a i m ,  and  i n d e e d ,  
c o n t e n d  t h a t  t h e  l i b e r t y  i n t e r e s t s  p r o t e c t e d  by t h e  F o u r t e e n t h  
Amendment i n c l u d e  t h e  r i g h t  t o  p r a c t i c e  n a t u r i s m  i n  p u b l i c  . . p l a c e s  cus tomar i ly  r e se rved  f o r  t h o s e  p r a c t i c e s .  c f .  Wrlllams 
L Klgggg, 533  F.2d 8 0 3 ,  807 (1st C i r . 1 9 7 6 ) ;  J f i l l i a m g  Y, 
B t h a w a v ,  400 F.Supp. 1 2 2  (D.Mass.1975) . 



I f  t h e  r e g u l a t i o n  f a i l s  t hose  tests, t h e  judgment below 

must be  reversed.  

The p e r t i n e n t  p o r t i o n  of Rule 1 6 - D  2 ,04(1)  (e) states: 

I n  every ba th ing  a r e a  a l l  
persons  s h a l l  be c l o t h e d  a s  
a s  t o  p revent  any indecent  
exposure of t h e  person. A l l  
ba th ing  costumes s h a l l  conform 
t o  commonly accep ted  s t anda rds  
a t  a l l  t imes.  

We begin our  a n a l y s i s  wi th  t h e  ba th ing  costume p rov i s ion .  6 

I n  B W r  t h e  Supreme Court 's d i s c u s s i o n  p rov ides  a 

c l o s e  analogy t o  t h e  i n s t a n t  ca se ,  

Sec t ion  6 4 7 ( e ) ,  as p r e s e n t l y  d r a f t e d  
and cons t rued  by t h e  s ta te  c o u r t s ,  
c o n t a i n s  no s t anda rd  f o r  determining 
what a s u s p e c t  has  t o  do i n  o rde r  t o  

The c h a r g e  t o  t h e  j u r y  f o l l o w e d  t h e  R e g u l a t i o n  and  c a l l e d  
f o r  proof of t h r e e  elements:  

F i r s t ,  t h a t  t h e  defendant  Bel inda 
McGuire was i n  o r  a t  a  p u b l i c  ba th ing  
a r e a  i n  t h e  S t a t e  of F l o r i d a ;  

Secondly t h a t  t h e  defendant  was no t  
c lo thed  a s  t o  p revent  any indecent  
exposure of her  person; and 

Thi rd ly ,  t h a t  t h e  de fendan t ' s  ba th ing  
costume d i d  no t  conform t o  commonly 
accep ted  s t a n d a r d s  a t  t h e  t ime f o r  Palm 
Beach County, F l o r i d a  p u b l i c  beaches. 



s a t i s f y  t h e  requirement 
t o  p rov ide  a  " c r e d i b l e  and 
r e l i a b l e n  i d e n t i f i c a t i o n .  
A s  such,  t h e  s t a t u t e  v e s t s  v i r -  
t u a l l y  complete d i s c r e t i o n  i n  
t h e  hands of t h e  p o l i c e  t o  
determine whether t h e  suspec t  
h a s  s a t i s f i e d  t h e  s t a t u t e  and 
m u s t  be pe rmi t t ed  t o  go on h i s  
way. .. 
Kolender, 461 U.S. a t  352. 

S i m i l a r l y ,  R e g u l a t i o n  16-D 2.04(1) ( e )  c o n t a i n s  no 

s t a n d a r d  f o r  d e t e r m i n i n g  what  a  s u s p e c t  swimmer h a s  t o  do  i n  

o rde r  t o  meet i ts  commonly accep ted  ba th ing  costume requirement. 

The t e s t i m o n y  of t h e  P a r k  o f f i c e r s  i s  u n r e b u t t a b l e  

e v i d e n c e  o f  t h e  c o m p l e t e  d i s c r e t i o n  g i v e n  t o  t hem by t h e  

r e g u l a t i o n .  The  P a r k  M a n a g e r ,  L t .  F i l l y a w ,  b e l i e v e d  t w o  

s e a s h e l l s  would be accep tab le :  

In  my mind, i f  t h e  s e a s h e l l  
is  l a r g e  enough t o  cover t h e  
n i p p l e  p o r t i o n  of t h e  b r e a s t ,  
l e g a l l y  it would probably be 
okay. 

A s e c o n d  o f f i c e r  was u n s u r e  w h e t h e r  e r e c t  n i p p l e s  and  

pubic  h a i r ,  v i s i b l e  through a n  opaque swimsuit,  were covered  by 

t h e  Regulation:  

Depending on t h e  degree  of 
opaqueness o r  t r anspa ren tnes s ,  
a s  you s a i d ,  t h a t  would have 
t o  weigh i n  t o  it. 

Thus, t h e  S t a t e ' s  w i t n e s s e s  b r i n g  t h e  R e g u l a t i o n ' s  



v a g u e n e s s  and  o v e r b r e a d t h  i n t o  s h a r p  focus .  Where i s  t h e  l i n e  

c r o s s e d ?  How i s  a  b a t h e r  t o  know what w i l l  p a s s  m u s t e r  a s  a n  

a c c e p t a b l e  ba th ing  costume? A t  what p o i n t  does a  ba th ing  costume 

become t o o  sma l l  o r  t o o  r e v e a l i n g ?  C i t i z e n s  a r e  e n t i t l e d  t o  

s u f f i c i e n t  d e f i n i t e n e s s  i n  c r i m i n a l  l a w s  s o  t h a t  g o i n g  t o  t h e  

beach  d o e s  n o t  c a r r y  a  r i s k  of  impr i sonment  b e c a u s e  of  a n  

o f f i c e r ' s  pe r sona l  no t ion  of opac i ty  o r  i n t e r e s t  i n  s e a s h e l l s  o r  

s t y l e .  

O t h e r  C o u r t s  h a v e  been  c o n s t i t u t i o n a l l y  c r i t i c a l  of  

s u i t a b l e  b a t h i n g  d r e s s  o r d i a n c e s .  S e e  Chggin y ZPYD ~f 

m ~ t o n ,  457 Fa Supp. 1170 ,  1176-77 (E.D.N.Y.1978), which 

dec l a red  such a  p r o v i s i o n  t o  be unreasonable  and overbroad. 

In  Robinson y, State-  u, unreasonable  overbread th  

l e d  t h e  F l o r i d a  Supreme C o u r t  t o  i n v a l i d a t e  t h e  a n t i - h o o d  l a w  

because 

... t h i s  law is s u s c e p t i b l e  
of a p p l i c a t i o n  t o  e n t i r e l y  
innocent  a c t i v i t i e s .  I t  is 
s u s c e p t i b l e  of being a p p l i e d  
s o  as t o  c r e a t e  p r o h i b i t i o n s  
t h a t  completely l a c k  any 
r a t i o n a l  bas i s .  

The b a t h i n g  c o s t u m e  l a w  i s  s u b j e c t  t o  t h e  same 

C o n s t i t u t i o n a l  c r i t i c i s m s .  Beaches a r e  F l o r i d a ' s  t r e a s u r e ,  and 

t h e y  a r e  p o p u l a t e d  by p e r s o n s ,  i n n o c e n t  s u n s e e k e r s ,  w e a r i n g  a n  

i n f i n i t e  v a r i e t y  of b a t h i n g  costumes.  Had t h e  Depar tment  of  

N a t u r a l  Resources  wanted t o  mandate  c o v e r i n g  of  t h e  n i p p l e ,  it 

c o u l d  have d r a f t e d  a  r u l e  say ing  so. L i k e  -, " t h i s  is  no t  

a  c a s e  where  f u r t h e r  p r e c i s i o n  i n  t h e  s t a t u t o r y  l a n g u a g e  i s  



e i t h e r  imposs ib le  o r  imprac t icab le . "  L, 103, S.Ct. a t  1860. 

The Department chose vagueness and ove rb read th  r a t h e r  

t h a n  p r e c i s i o n .  T h e r e f o r e ,  t h e  b a t h i n g  cos tume  p r o v i s i o n  i s  

i n v a l i d .  

The r e g u l a t i o n  r e q u r i e s  t h a t  

In  every ba th ing  a r e a  a l l  
persons  s h a l l  be c l o t h e d  
a s  t o  p revent  any indecent  
exposure of t h e  person. 

I n  South  Elorida F r e e  pea- m, t h e  Court,  f aced  

wi th  c h a l l e n g e s  by n u d i s t s  t o  a  v a r i e t y  of S t a t e  and l o c a l  laws, 

s a i d  t h i s  a b o u t  a  c i t y  o r d i n a n c e  p r o h i b i t i n g  b a t h i n g  "naked o r  

i n s u f f i c e n t l y  c l o t h e d  t o  p r e v e n t  improper  e x p o s u r e  of  (one ' s )  

person" : 

"Naked is p e r f e c t l y  c l e a r  t o  anyone 
of r e a s o n a b l e  i n t e l l i g e n c e  and  t o  
m o s t  o t h e r  p e o p l e  a s  w e l l .  
" I n s u f f i c i e n t l y  c l o t h e d  t o  p r e v e n t  
improper  e x p o s u r e "  i s  n o t  c l e a r  i n  
t h e  a b s t r a c t .  I t  i s  n o t  v a g u e ,  
h o w e v e r ,  a s  a p p l i e d  t o  p u b l i c  
n u d i t y ,  b e c a u s e  of s u f f i c i e n c y  of 
c lo th ing .  F r e e  BeachesL -,548 F. 
Supp. a t  57. 

The C o u r t  need n o t  a d d r e s s  t h i s  s e c t i o n  of t h e  R e g u l a t i o n  i f  
t h e  ba th ing  costume p r o v i s i o n  is  i n v a l i d a t e d .  Under t h e  charge 
g i v e n  t o  t h e  j u r y ,  n.3, u, t h a t  p r o v i s i o n  was sine 13~n 
f o r  convic t ion .  If i t  is  u n c o n s t i t u t i o n a l ,  t h e  c a s e  ends. 

I f  i t  i s  n o t  i n v a l i d ,  t h e n  t h e  i n q u i r y  t u r n s  t o  t h e  
i n d e c e n t  e x p o s u r e  p o r t i o n  of  t h e  o f f e n s e .  If i t  i s  f a c i a l l y  
i n v a l i d ,  t h e  c a s e  ends.  I f  n o t ,  t h e  a rgumen t s  o n  t h e  e v i d e n c e ,  
t h e  p r o s e c u t o r ' s  comments and  j u r y  i n s t r u c t i o n s  which a r e  made 
infra must be addressed  by t h e  Court.  



Thus t h e  Court  agreed t h a t  a  p rov i s ion ,  c l o s e l y  a k i n  t o  

t h e  i n s t a n t  r e g u l a t i o n ,  would h a v e  been  v a g u e  had  i t  n o t  been  

read i n  t h e  con tex t  of t o t a l  nudi ty .  

T h i s  c a s e  d o e s  n o t  i n v o l v e  t o t a l  n u d i t y .  I t  i s  

bot tomed upon b r e a s t s .  A l though  t h e  F l o r i d a  Supreme C o u r t  h a s  

h e l d  t h a t  exposed  b r e a s t s  o n  p u b l i c  b e a c h e s  v i o l a t e s  S e c t i o n  

877.03, F l o r i d a  S t a t u t e s , ( d i s o r d e r l y  c o n d u c t  by c o r r u p t i n g  t h e  

p u b l i c  mora l s  o r  ou t rag ing  t h e  s e n s e  of p u b l i c  decency) , Moffett 

L Sk-, 340 So.2d 1 1 5 5  (Fla .1977)  t h e  p r o s e c u t i o n  h e r e  i s  n o t  

under  t h a t  s t a t u t e .  I n s t e a d  i t  i s  t i e d  t o  " i n d e c e n t  e x p o s u r e n ,  

and no case  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  merely  a l l o w i n g  t h e  

s ee ing  of a  b r e a s t  c o n s t i t u t e s  " indecent  exposuren. Indeed, such 

exposure 

. . . e s s e n t i a l l y  r e q u i r e s  
lewd of a  pe r son ' s  
sexua l  organs  o r  of o t h e r  
p a r t s  of t h e  body g e n e r a l l y  
kept  covered i n  publ ic .  
See Hoffman L Carson 
[250 So.2d 891 (Fla.1971)I 
( cons t ru ing  "lewdn and 
" i n d e c e n t n )  . 
F f e e B e a c h e s , m  
548 F.Supp. a t  59 
(emphasis s u p p l i e d ) .  

There is no d i s p u t e  t h a t  M s .  McGuirels conduct m 

l e w d  o r  l a s c i v i o u s  ( R  8 6 ) .  I t  i s  o n l y  t h e  v a g u e n e s s  a n d  

o v e r b r e a d t h  o f  t h e  p r o v i s i o n  w h i c h  p e r m i t t e d  t h e  c a s e  t o  

commence. For  unde r  t h e  u n l i m i t e d  and u n d e f i n e d  " i n d e c e n t  

e x p o s u r e n  p o r t i o n  of  t h e  r e g u l a t i o n ,  a n  a r r e s t i n g  o f f i c e r  h a s  



u n f e t t e r e d  d i s c r e t i o n  t o  dec ide  "indecencyn8 

A n u r s i n g  mother  e x p o s i n g  h e r  b r e a s t  f o r  a n  i n f a n t ' s  

s u c k l i n g  c o u l d  r u n  a f o u l  o f  t h e  p r o v i s o .  A l l  o f  t h e  c o n c e r n s  

o v e r  s e a s h e l l s ,  s t y l e  and  o p a c i t y  d i s c u s s e d  swsra r e a p p e a r  i n  

s e e k i n g  t o  d e t e r m i n e  t h e  s t a n d a r d s  f o r  e n f o r c e m e n t  of  t h e  

r e g u l a t i o n .  

The " i n d e c e n t  e x p o s u r e "  s e n t e n c e ,  l i k e  t h e  b a t h i n g  

costume sen tence ,  f a i l s  t h e  vagueness and overbread th  t e s t  of t h e  

~ o n s t i t u t i o n . ~  Therefore  t h e  r e g u l a t i o n  must be i n v a l  i d a t e d  and 

t h e  judgment below reversed.  

I F  R E G U L A T I O N  D - 2 . 0 4 ( 1 )  ( E )  I S  
F A C I A L L Y  CONSTITUTIONAL, T H E  
C O N V I C T I O N  MUST BE REVERSED F O R  
VIOLATING THE FOURTEENTH AMENDMENT 
BECAUSE THE J U R Y  INSTRUCTIONS FAILED 
TO P R O P E R L Y  F R A M E  THE ESSENTIAL 
ELEMENTS OF THE ALLEGED OFFENSE AND 
THE EVIDENCE WAS SUFFICIENT TO MEET 
THE BURDEN OF PROOF SET BY THOSE 
INSTRUCTIONS 

A. The J u r v  T o n e o \ ; l ~  

The t r i a l  judge gave t h i s  i n s t r u c t i o n  t o  t h e  jury:  

Another a s p e c t  of t h e  overbread th  problem is  t h a t  n e i t h e r  
s e n t e n c e  d e n o t e s  t h e  a g e s  of p e r s o n s  who would be  s u b j e c t  t o  
t h e i r  p rov i s ions ,  Is a  s even  yea r  o l d  g i r l  wearing o n l y  a  ba th ing  
s u i t  bottom w i t h i n  t h e  scope of t h e  r e g u l a t i o n ?  An e l e v e n  yea r  
o l d  g i r l ?  Is a  two y e a r  o l d  boy p r o h i b i t e d  f rom h a v i n g  h i s  
s w i m s u i t  changed  o n  t h e  beach?  T h i s  l a c k  of d e f i n i t e n e s s  i s  
added reason  f o r  demanding a p r e c i s e l y  drawn r e g u l a t i o n ,  no t  one 
which  i s  c a p a b l e  of a b s u r d  a p p l i c a t i o n .  Cf Stgffans L S t a t e ,  
343 SO-2d go t91  ( 3 r d  DCA 1977) .  



B e f o r e  B e l i n d a  M c G u i r e ,  t h e  
defendant  i n  t h i s  case ,  may be found 
g u i l t y  o f  t h e  v i o l a t i o n  o f  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
r e g u l a t i o n  a s  c i t e d ,  t h e  S t a t e  must 
prove t h e  f o l l o w i n g  t h r e e  elements:  
F i r s t ,  t h a t  t h e  d e f e n d a n t ,  B e l i n d a  
McGui re ,  was i n  o r  a t  a  p u b l i c  
b a t h i n g  a r e a  i n  t h e  S t a t e  o f  
F l o r i d a :  a n d  s e c o n d l y ,  t h a t  t h e  
d e f e n d a n t  was n o t  c l o t h e d  s o  a s  t o  
p reven t  any indecent  exposure of her  
p e r s o n ;  a n d  t h i r d l y ,  t h a t  t h e  
defendant 's  bathing costume d i d  no t  
c o n f o r m  t o  c o m m o n l y  a c c e p t e d  
s t a n d a r d s  a t  t h e  t ime f o r  Palm Beach 
County, F l o r i d a  pub1 i c  beaches. 

Now t h e  term indecent  exposure means 
i n  s u c h  a  manner a s  t o  be m y %  
&a sammaB dleslensb ar l e w d  o r  
o b s c e n e ,  ( R  294-295)  ( e m p h a s i s  
supp l i ed )  , 

The a l l  i n c l u s i v e  d e f i n i t i o n  of indecency was ob jec t ed  

to ,  b u t  t h e  c o u r t  s tood  by i t s  r u l i n g  t h a t  " [ i l n d e c e n t  exposure" 

inc luded  t h e  no t ion  of "o f f ens ive  t o  common decencyw a s  w e l l  a s  

1 ewdness or  obsceni ty ,  (R252-253). 

Tha t  i s  n o t  t h e  law, I n  J&ygllm L S.La.kt  404 So-2d 

196 (1st DCA 1981), t h e  Court addressed t h e  meaning of F l o r i d a ' s  

indecent  exposure s t a t u t e  i n  a  case  where t h e  defendant p i cke ted  

t h e  S t a t e  C a p i t o l  i n  a p l a c a r d  which exposed  h e r  " b a r e  b a c k s i d e  

and  t h e  s i d e s  of  h e r  b r e a s t s " ,  a t  197. The C o u r t  z e r o e d  i n  

on  t h e  r e l e v a n t  l a n g u a g e  of  t h e  p e r t i n e n t  s t a t u t e  ( S e c t i o n  

800 -03,  F l a ,S ta t . )  and wrote: 



The F l o r i d a  Supreme  C o u r t  h a s  
recognized t h a t  t h e  term "vu lga r  o r  
i n d e c e n t  manner" must  b e  c o n s t r u e d  
a s  n e c e s s a r i l y  r e l a t i n g  t o  a  
l a s c i v i o u s  e x h i b i t i o n  o f  t h o s e  
p r i v a t e  p a r t s  o f  a  p e r s o n  w h i c h  
p r o p r i e t y  r e q u i r e s  t o  be cus tomar i ly  
k e p t  c o v e r e d  i n  t h e  p r e s e n c e  o f  
o t h e r s .  L a s c i v i o u s  means t h a t  t h e  
e x p o s u r e  o r  e x h i b i t i o n  m u s t  b e  
" l e w d n  i n v o l v i n g  a n  u n l a w f u l  
indulgence  i n  l u s t ,  eager  f o r  s e x u a l  
i n d u l g e n c e .  -jug,,h Y, State, 
2 5 5  S o , 2 d  6 7 5  a t  6 7 7 ,  6 7 8  
(Fla.1971).  

I n  Hoffman y, Cars_on, 250 So.2d 891,893 (Fla.1971), t h e  

F l o r i d a  Supreme Court observed t h a t  " v u l g a r  o r  i ndecen t  manner" 

r e l a t e s  t o  "1asc iv ious  exh ib i t i on" .  

The t r i a l  c o u r t  i n  t h i s  c a s e  expanded t h e  d e f i n i t i o n  of 

i n d e c e n c y  beyond t h e  bounds of  p r e c e d e n t .  Had M s .  McGuire been  

p r o s e c u t e d  unde r  t h e  more d e f i n i t e  s t a t u t o r y  i n d e c e n t  e x p o s u r e  

p r i n c i p l e s ,  a c o n v i c t i o n  would  h a v e  r e q u i r e d  some l e w d n e s s  o r  

l a s c i v i o u s n e s s .  She was e n t i t l e d  t o  s i m i l a r  p r o t e c t i o n  under t h e  

r e g u l a t i o n ,  which conta ined  no d e f i n i t i o n  of i ndecen t  exposure. 

Ins tead ,  t h e  t r i a l  judge's i n s t r u c t i o n  a 1  lowed t h e  j u r y  

t o  c o n v i c t  i f  i t  found  t h e  c o n d u c t  t o  b e  m e r e l y  o f f e n s i v e .  

Therefore ,  t h e  i n s t r u c t i o n  was erroneous.  

B. m e r e  m BQ Evidence pf Lewdness 

An o v e r - i n c l u s i v e  j u r y  i n s t r u c t i o n  m i g h t  be  h a r m l e s s  

e r r o r  i f  t h e  v a l i d  p o r t i o n s  of t h e  i n s t r u c t i o n s  were suppor ted  by 

s u b s t a n t i a l  evidence.  



T h a t  i s  n o t  t h e  c a s e  h e r e .  The  t e s t i m o n y  i s  

u n c o n t r o v e r t e d .  The a r r e s t i n g  o f f i c e r  d e s c r i b e d  M s .  McGuire 's  

conduct  by saying:  

I d i d n ' t  f e e l  any th ing  
was lewd and l a s c i v i o u s  
about  it. 

I n  ~ ~ ~ 1 1 ~ ~  t h e  a r r e s t i n g  o f f i c e r  t e s t i f i e d  t h a t  h e  

o b s e r v e d  M s .  D u v a l l a n ' s  " b a r e  b a c k s i d e  a n d  t h e  s i d e s  o f  h e r  

b r e a s t s ,  b u t  h e  s a w  n o t h i n g  l e w d  o r  l a s c i v i o u s  a b o u t  h e r  

Therefore ,  t h e  Court  found no ev idence  of t h e  r e q u i s i t e  

l e w d  c o n d u c t  n e c e s s a r y  t o  s u p p o r t  a n  i n d e c e n t  e x p o s u r e  

conv ic t i on .  The same c o n c l u s i o n  o b t a i n s  here. A c o n v i c t i o n  

o b t a i n e d  w i t h o u t  a n  e v i d e n t i a r y  b a s i s  v i o l a t e s  t h e  F o u r t e e n t h  

Amendment. Tham~son y, LQuisy i l lp ,  362 U.S. 1 9 9 ,  4 L.Ed.2D 560,  

99 s.CT. 2781 (1979) .  Thus t h e  c o n v i c t i o n  o f  B e l i n d a  McGuire 

shou ld  be r eve r sed  and t h e  charge  a g a i n s t  h e r  d i smissed .  

THE ADMISS I O N  OF EVIDENCE RELATING 
TO TOTAL NUDITY AND THE PROSECUTOR'S 
CHALLENGE TO THE J U R Y  TO SET 
COMMUNITY STANDARDS FOR THE FUTURE 
REQUIRE A NEW TRIAL. 

M s .  McGuire was a r r e s t e d  b e c a u s e  s h e  wore  n o t  b a t h i n g  

s u i t  top. Th is  c a s e  d i d  n o t  i n v o l v e  b a r e  bottoms, pub i c  exposure  

o r  t o t a l  n u d i t y .  N e v e r t h e l e s s ,  t h e  t r i a l  j u d g e  c o n t i n u a l l y  

a l l o w e d  t h e  p rosecu to r  t o  e x p l o r e  and e x p l o i t  t o t a l  nud i ty  i n  h i s  



p r e s e n t a t i o n  of evidence.  

A l a y  wi tness ,  in t roduced  t o  show community s t anda rds ,  

was a s k e d  i f  o n  h e r  A i r  F o r c e  Beach s t r o l l s  s h e  o b s e r v e d  " m a l e s  

who were t o t a l l y  nudeu and females  t o t a l l y  nudeA ( R  93-94). The 

o b j e c t i o n  t o  t h e s e  q u e s t i o n s  was o v e r r u l e d  (R94),  and  t h e  

prosecu tor  was al lowed t o  cont inue:  

Q o  Is your s ense  of 
common decency offended 
when you observe t h i s  nudi ty?  

A. On a  p u b l i c  beach, yes  s i r .  

( R  94) .  

The same p a t t e r n  of t o t a l  m a l e  and f e m a l e  n u d i t y  

ques t ion ing  reoccur red  wi th  t h e  S t a t e ' s  o t h e r  l a y  wi tnes s  ( R  100- 

101) . 
The C o u r t  a l s o  a l l o w e d  t h e  p r o s e c u t o r  t o  i n j e c t  t h e  

s p e c t r e  of c h i l d r e n  being co r rup ted  by a  woman's b r e a s t s  when he  

p e r m i t t e d  one  o r f i c e r  t o  t e s t i f y  t h a t  h i s  " f a m i l y u  ( R  122-123) 

would be o f f e n d e d ,  and  a l l o w e d  a n o t h e r  o f f i c e r  t o  s a y  t h a t  h e  

would no t  t a k e  h i s  c h i l d r e n  t o  a  semi-nude beach ( R  143) .  

T h e r e  were  no c h i l d r e n  a t  t h e  beach  where  M S .  McGuire 

was a r r e s t e d  ( R  8 6 ) .  

Both l i n e s  of ques t ion ing  - t o t a l  nudi ty  and f a m i l i a l  

r e s p o n s e s  - were  imprope r  i n  t h i s  ca se .  T o t a l  n u d i t y  was n o t  

r e l e v a n t  t o  t h e  c h a r g e d  conduc t .  I ts  i n j e c t i o n  i n t o  t h e  c a s e  

c o n j u r e d  s e x u a l  i m a g e s  w h i c h  c o u l d  o n l y  s t i r  p a s s i o n  a n d  

p r e j u d i c e .  Nor was t h e r e  any need t o  e v o k e  images  of  c h i l d r e n  



b e i n g  p r o t e c t e d  f rom s c a n d a l o u s  conduc t .  F i r s t ,  no c h i l d r e n  

o b s e r v e d  M s .  McGuire. Second,  t h e  r e g u l a t i o n ' s  community 

s t a n d a r d s  f o r  b a t h i n g  a t t i r e  were  n o t  t i e d  t o  c o r r u p t i n g  y o u t h ,  

a n d  r a i s i n g  t h a t  s p e c t r e  a l s o  s e r v e d  o n l y  t h e  p u r p o s e  o f  

provoking pas s ion  and p re jud ice .  

P rosecu to r  ' s Comments 

I n  h i s  f i n a l  a rgument ,  t h e  p r o s e c u t o r  a g a i n  i n v o k e d  

images  of t o t a l  n u d i t y ,  and  u rged ,  o v e r  d e f e n s e  c o u n s e l ' s  

ob j ec t ion ,  t h a t  t h e  j u ry  c o n v i c t  i n  o rde r  t o  s a v e  county beaches 

from nudi ty:  

You w i l l  d i c t a t e  whether 
o r  no t  a  group of people  
w i l l  be a b l e  t o  a D e a x  
nude, t o p l e s s  a t  C a r l i n  
Beach, Juno Beach, Dubois 
J u p i t e r ,  R iv i e ra ,  Palm 
Beach, Lantana, Boca Raton, 
Boynton, Delray,  Lake Worth 
Beach. 

( R  264)  (emphasis s u p p l i e d ) .  

The p r o s e c u t o r ' s  r e f e r e n c e  t o  t h e  j u r y  v e r d i c t  

d i c t a t i n g  t h e  scope f u t u r e  conduct  b o l s t e r s  t h e  r e g u l a t i o n ' s  

l a c k o f s t a n d a r d s ,  A j u r y ' s r o l e i s t o a p p l y t h e f a c t s t o t h e  

l aw ,  n o t  make t h e  law;  t h a t  i s  t h e  l e g i s l a t i v e  a u t h o r i t y ' s  

funct ion.  More impor t an t ly  f o r  t h i s  po in t ,  by a l l o w i n g  t h e  j u ry  

t o  t h i n k  i t s  v e r d i c t  would d e c i d e  f u t u r e  c o n d u c t ,  e v e n  f u t u r e  

c o n d u c t  i n v o l v i n g  t o t a l  n u d i t y ,  t h e  C o u r t  e n l a r g e d  t h e  j u r y ' s  

r o l e  and denied Be l inda  McGuire's r i g h t  t o  have t h e  j u ry  t r y  o n l y  

h e r  c a s e r  o r  h e r  f a c t s ,  



I n  L Sthkg, 86 F l a ,  533,  98  So. 605 (1923) 

t h e  F l o r i d a  Supreme Court  held:  

Any a t tempt  t o  p e r v e r t  o r  
m i s s t a t e  t h e  evidence o r  t o  
i n f l u e n c e  t h e  j u ry  by t h e  
s t a t emen t  of f a c t s  o r  con- 
d i t i o n s  no t  suppor ted  by 
t h e  evidence s h o u l l d  be rebuked 
by t h e  t r i a l  c o u r t  and, 
i f  by such misconduct a  
v e r d i c t  was in f luenced ,  a  
new t r i a l  should be granted.  

The Fourth D i s t r i c t  Court of Appeal r e c e n t l y  r e v e r s e d  a  

c o n v i c t i o n  f o r  e x c e s s  p r o s e c u t o r i a l  z e a l  i n  c l o s i n g  a rgument ,  

q u o t i n g  t h e  Deas y, S_tate, 1 1 9  F l a ,  839, 1 6 1  So. 729 (1935) 

a d m o n i t i o n  a g a i n s t ,  inter gl ig ,  " ' a s s e r t i o n s  o f  m a t t e r s  n o t  i n  

e v i d e n c e ,  or.,.an a p p e a l  t o  p r e j u d i c e  o r  sympathy c a l c u l a t e d  t o  

u n d u l y  i n f l u e n c e  a  t r i a l  jury...'". L State, 4 3 1  S0.2d 

1 0 3 1 ,  ( F l a .  4 t h  D C A  1983) .  The c o u r t  a d o p t e d  t h e  l o n g  s t a t e d  

r u l e  t h a t  r e v e r s a l  i s  r e q u i r e d  u n l e s s  t h e  c o u r t  c a n  " d e t e r m i n e  

f rom t h e  r e c o r d  t h a t  t h e  c o n d u c t  o r  improper  r emarks  o f  t h e  

p r o s e c u t o r  d i d  n o t  p r e j u d i c e  t h e  accused".  L &g ~ L S Q  

an  v.' S t a t e ,  457 So. 2d 1084 (F la .  4 t h  DCA 1984). 

I t  was n o t  f a i r  t o  make t o t a l  n u d i t y  and t h e  p r o t e c t i o n  

of c h i l d r e n  a n  i s s u e  i n  t h i s  case. The admixture of e v i d e n t i a r y  

e x c e s s e s  and t h e  c l o s i n g  a rgument  r e f e r e n c e s  t o  t o t a l  n u d i t y ,  

r a i s i n g  t h e  s p e c t r e  of county beaches being popula ted  by n u d i s t s ,  

went t o o  f a r .  



B e l i n d a  McGuire s h o u l d  h a v e  been  t r i e d  o n l y  f o r  h e r  

conduct. Making her t r i a l  a  v e h i c l e  f o r  dec id ing  a  future  dres s  

code f o r  a l l  Palm Beach County beaches prejudiced her r i g h t  t o  a  

f a i r  t r i a l .  Therefore, the  conv ic t i on  should be reversed.  



COlPCLlJSION 

I f  t h e  C o u r t  d e t e r m i n e s  t h e  r e g u l a t i o n  i s  f a c i a l l y  

u n c o n s t i t u t i o n a l ,  o r  t h a t  t h e r e  was no ev idence  of t h e  e s s e n t i a l  

e l e m e n t  of  l e w d n e s s ,  t h e n  t h e  d e c i s i o n  be low s h o u l d  be  v a c a t e d  

and M s .  McGuire should be d i scharged  from custody.  

If t h e  C o u r t  c o n c l u d e s  t h a t  t h e  e v i d e n t i a r y  e x c e s s e s  

and prosecu tor ' s  comments dep r ived  her  of a  f a i r  t r i a l ,  t h e n  t h e  

c o n v i c t i o n  s h o u l d  be  r e v e r s e d  and  t h e  c a s e  remanded f o r  a  new 

t r i a l ,  



I H E R E B Y  CERTIFY t h a t  a t r u e  and  c o r r e c t  copy of  t h e  
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