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INTRODUCTION 

P l a i n t  i f f  /Respondent  J E A N  NANCE, a s  p e r s o n a l  r e p r e s e n t a t i v e  

o f  t h e  E s t a t e  o f  E.S. Nance,  w i l l  b e  r e f e r r e d  t o  a s  s h e  s t a n d s  

b e f o r e  t h i s  C o u r t ,  a s  s h e  s t o o d  b e f o r e  t h e  t r i a l  c o u r t  and a s  

NANCE. The d e c e d e n t  w i l l  be  r e f e r r e d  to  a s  M r .  Nance. Defen- 

d a n t s / ~ e t i t i o n e r s  w i l l  b e  r e f e r r e d  to  a s  t h e y  s t o o d  b e f o r e  t h e  

t r i a l  c o u r t  and by name. p l a i n t i f f  / ~ e s p o n d e n t  i n  t h e  companion 

c a s e  no.  66 ,937 ,  CARMELLA MEEHAN w i l l  b e  r e f e r r e d  to  by name. 

The b r i e f s  o f  t h e  p a r t i e s  w i l l  be  r e f e r r e d  t o  by t h e  name o f  

t h e  r e s p o n d e n t  and t h e  name o f  t h e  p e t i t i o n e r ,  e . g . ,  Meehan/Celo- 

t e x  b r i e f  means t h e  b r i e f  f i l e d  by C e l o t e x  i n  t h e  Meehan cer t io -  

r a r i  p r o c e e d i n g .  

"R" r e f e r s  to  p o r t i o n s  o f  t h e  r e c o r d  on a p p e a l .  



STATEMENT OF THE CASE AND FACTS 

D e f e n d a n t s  have  s o u g h t  an answer  t o  a c e r t i f i e d  q u e s t i o n  

which arose i n  t w o  d e c i s i o n s  o f  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Ap- 

p e a l .  The T h i r d  D i s t r i c t  h e l d  t h a t :  (1) F l o r i d a  l a w  d e t e r m i n e s  

t h e  meaning o f  t h e  word "arose" i n  t h e  F l o r i d a  b o r r o w i n g  s t a t u t e ;  

( 2 )  a c a u s e  o f  a c t i o n  " a r i s e s "  u n d e r  F l o r i d a  l a w  when t h e  l a s t  

act  o c c u r s  which is when t h e  p l a i n t i f f  d i s c o v e r s  an  i n v a s i o n  o f  

h i s  l e g a l  r i g h t s ;  and  ( 3 )  t h e r e  were q u e s t i o n s  o f  f a c t  c o n c e r n i n g  

when M r .  Nance and M r .  Meehan d i s c o v e r e d  t h e i r  c l a i m s .  

M r .  Nance was e x p o s e d  to  asbestos i n  V i r g i n i a  be tween  1940 

and 1945 .  ( R .  7 9 5 ) .  H e  d e v e l o p e d  asbestosis and m e s o t h e l i o m a .  

The d i s e a s e s  were d i a g n o s e d  i n  F l o r i d a  i n  May 1976 .  M r .  Nance 

f i l e d  a  p e r s o n a l  i n j u r y  a c t i o n  i n  F l o r i d a  i n  A p r i l  1980.  H e  d i e d  

h e r e  i n  Augus t  1980 .  (T. 7 9 5 ) .  The c o m p l a i n t  was amended t o  be  

a w r o n g f u l  d e a t h  a c t i o n .  (R.  795-96) .  

The t r i a l  c o u r t  a p p l i e d  F l a . S t a t .  § 95 .10 ,  f ound  t h e  p e r s o n -  

a l  i n j u r y  c a u s e  o f  a c t i o n  a r o s e  i n  V i r g i n i a  and  h e l d  it was 

b a r r e d  by t h e  a p p l i c a b l e  ~ i r g i n i a  s t a t u t e  o f  l i m i t a t i o n .  The 

c o u r t  c o n c l u d e d  t h a t  NANCE had n o  F l o r i d a  w r o n g f u l  d e a t h  claim. 

T h i s  C o u r t  h a s  c o n s o l i d a t e d  t h i s  case w i t h  MEEHAN's. Bo th  

cases are w r o n g f u l  d e a t h  a c t i o n s  f i l e d  p u r s u a n t  t o  t h e  F l o r i d a  

Wrong fu l  Dea th  A c t ,  F l a . S t a t .  § 768.16 e t  seq. Both  cases were - 

f i l e d  w i t h i n  two y e a r s  o f  t h e  d e a t h .  Summary judgment  was en-  

t e r e d  a g a i n s t  b o t h  p l a i n t i f f s  on t h e  g round  t h a t  a n o t h e r  j u r i s -  

d i c t i o n ' s  s t a t u t e  o f  l i m i t a t i o n  b a r r e d  t h e  u n d e r l y i n g  p e r s o n a l  

i n  j u r y  a c t i o n s  unde r  t h e  F l o r i d a  bo r rowing  s t a t u t e ,  F l a . S t a t .  § 



95.10. I n  Meehan v. The C e l o t e x  Corp . ,  466 So.2d 1100 ( F l a .  3d 

DCA 1 9 8 5 ) ,  t h e  T h i r d  D i s t r i c t  h e l d  t h a t  t h e  bo r rowing  s t a t u t e ,  

F l a . S t a t .  § 95.10,  s h o u l d  be  i n t e r p r e t e d  i n  a c c o r d a n c e  w i t h  F l o r -  

i d a  law and F l o r i d a  law h o l d s  t h a t  a  c a u s e  o f  a c t i o n  a r i s e s  where  

t h e  p l a i n t i f f  d i s c o v e r s ,  or s h o u l d  d i s c o v e r ,  an i n v a s i o n  o f  h i s  

l e g a l  r i g h t s .  The c o u r t  c o n c l u d e d  t h a t  t h e r e  was a  q u e s t i o n  o f  

f a c t  a s  to  whe the r  t h e  u n d e r l y i n g  p e r s o n a l  i n j u r y  a c t i o n  a r o s e  i n  

N e w  Y o r k ,  where it was b a r r e d ,  or i n  F l o r i d a ,  where it was n o t .  

I t  r e v e r s e d  t h e  summary judgment.  I n  Nance v.  J o h n s  M a n v i l l e  

S a l e s  Corp . ,  466 So.2d 1113 ( F l a .  3d DCA 1 9 8 5 ) ,  t h e  T h i r d  D i s -  

t r i c t  f o l l o w e d  Meehan and h e l d  t h a t  t h e  c a u s e  o f  a c t i o n  a r i s e s  

where  t h e  p l a i n t i f f  d i s c o v e r s  an  i n v a s i o n  o f  h i s  r i g h t s .  The 

c o u r t  t h e n  h e l d  t h e  r e c o r d  was i n s u f f i c i e n t  t o  d e t e r m i n e  where  

d i s c o v e r y  was made. I t  r e v e r s e d  t h e  summary judgment and reman- 

ded f o r  t h e  t r i a l  c o u r t  to  d e t e r m i n e  whe the r  M r .  Nance d i s c o v e r e d  

h i s  c l a i m  i n  V i r g i n i a  or i n  F l o r i d a  and ,  r e g a r d l e s s  o f  where he  

d i s c o v e r e d  i t ,  whe the r  it was b a r r e d  i n  t h a t  j u r i s d i c t i o n . ' /  

M r .  N a n c e t s  d e p o s i t i o n  was t a k e n  b e f o r e  he d i e d ,  b u t  it was 
n e v e r  t r a n s c r i b e d .  I f  t h e  i s s u e  r ema ins  where t h e  c a u s e  o f  ac -  
t i o n  f o r  p e r s o n a l  i n j u r y  was d i s c o v e r e d ,  t h e n  D e f e n d a n t s  f a i l e d  
to  meet t h e i r  bu rden  on summary judgment b e c a u s e  t h e  r e c o r d  d o e s  
n o t  c o n c l u s i v e l y  d e m o n s t r a t e  t h e  a b s e n c e  o f  a  f a c t u a l  q u e s t i o n  on 
t h a t  i s s u e .  Moore v. Morris, So.2d ( F l a .  1 9 8 5 ) ,  10  FLW 
336,  337 ("The law is w e l l  s e t t l e d  i n  F l o r i d a  t h a t  a  p a r t y  moving 
f o r  summary judgment mus t  show c o n c l u s i v e l y  t h e  a b s e n c e  o f  any  
g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t  and t h e  c o u r t  must draw e v e r y  pos-  
s i b l e  i n f e r e n c e  i n  f a v o r  o f  t h e  p a r t y  a g a i n s t  whom a  summary 
judgment is s o u g h t " ) .  The r e c o r d  shows t h a t  t h e  p e r s o n a l  i n j u r y  
a c t i o n  was f i l e d  w i t h i n  f o u r  y e a r s  o f  t h e  d a t e  t h e  d i s e a s e s  were - 
d i a g n o s e d .  - See  V i l a r d e b o  v.  Keene Corp . ,  431  So.2d 620 ( F l a .  3d 
D C A ) ,  app.  d i s m i s s e d ,  438 So.2d 8 3 1  ( F l a .  1 9 8 3 ) .  



The i s s u e  which t h e  c e r t i f i e d  q u e s t i o n  s t a t e s  is common to  

b o t h  cases is t h e  a p p l i c a t i o n  o f  t h e  b o r r o w i n g  s t a t u t e  t o  a p e r -  

s o n a l  i n j u r y  a c t i o n  where  t h e  wrong o c c u r r e d  i n  a n o t h e r  s t a t e ,  

b u t  t h e  i n j u r y  was d i s c o v e r e d  i n  F l o r i d a .  However, t h e  answer  i n  

e a c h  case is n o t  n e c e s s a r i l y  t h e  same. Meehan was exposed  i n  N e w  

York. N e w  York law u n e q u i v o c a l l y  h o l d s  t h a t  t h e  c a u s e  o f  a c t i o n  

a r i s e s  on e x p o s u r e .  T h e r e f o r e  t h e  i s s u e  r a i s e d  by t h e  c e r t i f i e d  

q u e s t i o n  is s q u a r e l y  p r e s e n t e d  i n  Meehan. M r .  Nance was e x p o s e d  

i n  V i r g i n i a .  V i r g i n i a ,  u n l i k e  N e w  York,  a d o p t e d  a d i s c o v e r y  r u l e  

i n  1981.  M r .  Nance d i s c o v e r e d  h i s  i n j u r y  i n  F l o r i d a .  T h e r e f o r e  

unde r  e i t h e r  V i r g i n i a  law or F l o r i d a  law, t h e  c a u s e  o f  a c t i o n  

arose i n  F l o r i d a .  



QUESTION CERTIFIED 

MAY AN ACTION WHICH COULD NOT BE MAINTAINED BY 
REASON OF LIMITATIONS IN THE STATE IN WHICH 
THE ALLEGEDLY WRONGFUL CONDUCT OCCURRED BE- 
CAUSE THAT STATE DOES NOT RECOGNIZE POSTPONE- 
MENT OF ACCRUAL UNTIL DISCOVERY , NONETHELESS 
BE MAINTAINED IN FLORIDA BECAUSE FLORIDA POST- 
PONES ACCRUAL UNTIL THE DISCOVERY. 



SUMMARY OF ARGUMENT 

The q u e s t i o n  c e r t i f i e d  to  t h i s  C o u r t  i n  i t s e l f  d i c t a t e s  t h e  

r e s p o n s e .  The q u e s t i o n  p r e s u m e s  t h a t  V i r g i n i a  "does n o t  r e c o g -  

n i z e  p o s t p o n e m e n t  o f  a c c r u a l  u n t i l  d i s c o v e r y "  and it p r e s u m e s  

t h a t  t h e  a c t i o n  would be b a r r e d  i f  V i r g i n i a  law d e t e r m i n e d  w h e r e  

t h e  c a u s e  o f  a c t i o n  arose. T h a t  p r e s u m p t i o n  is  correct  i n  t h e  

companion c a s e  o f  Meehan v. The C e l o t e x  C o r p . ,  where  t h e  e x p o s u r e  

o c c u r r e d  i n  N e w  Y o r k .  However t h a t  p r e s u m p t i o n  is i n c o r r e c t  h e r e  

where  t h e  e x p o s u r e  o c c u r r e d  i n  V i r g i n i a .  V i r g i n i a  h a s  a d o p t e d  a 

r u l e  which  d e l a y s  t h e  t i m e  a t  which  t h e  c a u s e  o f  a c t i o n  a r i ses .  

T h e r e  is e v i d e n c e  i n  t h i s  r e c o r d  t h a t  Mr. N a n c e ' s  i n j u r y  d i d  n o t  

m a n i f e s t  i t s e l f  u n t i l  he  was i n  F l o r i d a .  T h e r e f o r e  u n d e r  b o t h  

V i r g i n i a  law and  F l o r i d a  l a w ,  t h e  c a u s e  o f  a c t i o n  a r o s e  i n  

F l o r i d a .  The F l o r i d a  b o r r o w i n g  s t a t u t e  does n o t  a p p l y .  T h i s  

C o u r t  s h o u l d  n o t  e x e r c i s e  i t s  j u r i s d i c t i o n  to  d e t e r m i n e  a n  i s s u e  

which  is n o t  n e c e s s a r y  to  r e s o l u t i o n  o f  t h i s  c a s e .  

I f  t h i s  C o u r t  d e t e r m i n e s  t h a t  r e s o l u t i o n  o f  t h e  c e r t i f i e d  

q u e s t i o n  is a p p r o p r i a t e ,  t h i s  C o u r t  s h o u l d  c o n c l u d e  t h a t  a n  ac- 

t i o n  may be m a i n t a i n e d  i n  F l o r i d a  where  t h e  c a u s e  o f  a c t i o n  arose 

i n  F l o r i d a  b e c a u s e  t h e  i n j u r y  was d i s c o v e r e d  h e r e .  F l o r i d a  l a w  

a p p l i e s  t h e  s t a t u t e  o f  l i m i t a t i o n  o f  t h e  s t a t e  i n  which t h e  c a u s e  

o f  a c t i o n  a r i s e s .  F l a . S t a t .  S 95.10.  The d e t e r m i n a t i o n  o f  where  

a  c a u s e  o f  a c t i o n  a r i s e s  s h o u l d  be made u n d e r  F l o r i d a  l a w  b e c a u s e  

i t  i n v o l v e s  i n t e r p r e t a t i o n  o f  a p r o c e d u r a l  s t a t u t e  which  is t r a -  

d i t i o n a l l y  i n t e r p r e t e d  u n d e r  t h e  l a w  o f  t h e  forum.  F l o r i d a  l a w  

h o l d s  t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n  commences when t h e  t o r t  is 



c o m p l e t e  and t h e  t o r t  is c o m p l e t e  when, and where ,  t h e  i n j u r y  

c a u s e d  by t h e  wrong is d i s c o v e r e d .  Moore v. M o r r i s ,  - So. 2d 

( F l a .  1 9 8 5 ) ,  1 0  FLW 336;  Colhoun v. Greyhound L i n e s ,  I n c . ,  

265 So.2d 1 8  ( F l a .  1 9 7 2 ) .  Under e s t a b l i s h e d  p r i n c i p l e s  o f  

F l o r i d a  l aw ,  M r .  N a n c e ' s  claim a r o s e  i n  F l o r i d a  b e c a u s e  he  d i s -  

c o v e r e d  h i s  i n j u r y  h e r e .  H i s  p e r s o n a l  i n j u r y  a c t i o n  was t i m e l y  

f i l e d  w i t h i n  f o u r  y e a r s  o f  d i s c o v e r y .  The t r i a l  c o u r t  e r r e d  i n  

e n t e r i n g  summary judgment  on h i s  w i f e ' s  w r o n g f u l  d e a t h  a c t i o n  

where  t h e  p e r s o n a l  i n j u r y  a c t i o n  was n o t  b a r r e d .  



I. THIS COURT SHOULD EXERCISE ITS DISCRETION 
AND DETERMINE THAT IT  DOES NOT HAVE JUR-  
ISIDICTION TO RESOLVE THE CERTIFIED QUES- 
TION I N  THIS CASE. 

T h i s  C o u r t  s h o u l d  e x e r c i s e  i ts  d i s c r e t i o n  and deny  j u r i s d i c -  

t i o n  i n  t h i s  c a s e .  The T h i r d  D i s t r i c t  h a s  a  c e r t i f i e d  a  q u e s t i o n  

i n  two c a s e s .  A l though  t h e  f a c t s  o f  Meehan p r e s e n t  t h e  i s s u e ,  

P e t i t i o n e r s  who s o u g h t  r e v i e w  i n  Meehan d i d  n o t  d o  so i n  a t i m e l y  

f a s h i o n . 3 /  And t h e  c e r t i f i e d  q u e s t i o n  w i l l  n o t  r e s o l v e  Nance. 

2/  I n  a d d i t i o n  t o  t h e  a r g u m e n t s  p r e s e n t e d  h e r e ,  NANCE a d o p t s  and 
i n c o r p o r a t e s  t h e  a r g u m e n t s  p r e s e n t e d  by C a r m e l l a  Meehan i n  c a s e  
no .  66,937.  

3/ When t h e  T h i r d  D i s t r i c t  i s s u e d  i ts  o r i g i n a l  p a n e l  o p i n i o n  i n  
Meehan, D e f e n d a n t s  t i m e l y  moved f o r  r e h e a r i n g  and f o r  r e h e a r i n g  
e n  banc .  The c o u r t  g r a n t e d  r e h e a r i n g  e n  banc .  However, t h e r e  
was no m a j o r i t y  and t h e r e f o r e  t h e  p a n e l  o p i n i o n ,  a s  r e v i s e d ,  re- 
mained a s  t h e  o p i n i o n  o f  t h e  c o u r t .  466 So.2d a t  1103-04; F1a.R. 
App.P. 9 . 3 3 1 ( a )  ( " I n  t h e  e v e n t  o f  a  t i e  v o t e ,  t h e  p a n e l  d e c i s i o n  
o f  t h e  d i s t r i c t  c o u r t  s h a l l  s t a n d  a s  t h e  d e c i s i o n  o f  t h e  c o u r t " ) .  
The T h i r d  D i s t r i c t  i s s u e d  t h a t  o p i n i o n  on r e h e a r i n g  e n  banc  on  
Feb.  5 ,  1985.  D e f e n d a n t s  f i l e d  a s econd  mo t ion  f o r  r e h e a r i n g  and 
a mot ion  f o r  c e r t i f i c a t i o n  w i t h i n  1 5  d a y s  o f  t h e  r e h e a r i n g  o p i n -  
i o n .  They d i d  n o t  f i l e  f o r  r e v i e w  i n  t h i s  C o u r t  u n t i l  A p r i l  25,  
more t h a n  30 d a y s  a f t e r  t h e  o r d e r  on r e h e a r i n g  e n  banc .  The pe-  
t i t i o n  f o r  r ev i ew  i n  t h i s  C o u r t  is  n o t  t i m e l y  b e c a u s e  t h e  s econd  
mo t ion  f o r  r e h e a r i n g  was n o t  a u t h o r i z e d  and d i d  n o t  t o l l  t h e  time 
f o r  s e e k i n g  r ev i ew .  F1a.R.App.P. 9.020 ( g )  ( d e f i n i n g  r e n d i t i o n  as  
i n c l u d i n g  t h e  t i m e  f o r  r u l i n g  on an " a u t h o r i z e d "  mo t ion  f o r  re- 
h e a r i n g ) ;  F1a.R.App.P. 9 . 3 3 0 ( b ) ( " A  p a r t y  s h a l l  n o t  f i l e  more t h a n  
one  s u c h  mo t ion  [ f o r  r e h e a r i n g ]  w i t h  r e s p e c t  to  a p a r t i c u l a r  de-  
c i s i o n " ) .  See  g e n e r a l l y  S t a t e  v. K i l p a t r i c k ,  420 So.2d 868 ( F l a .  
1 9 8 2 ) ( f i l i n g  o f  u n a u t h o r i z e d  mo t ion  f o r  r e h e a r i n g  d i d  n o t  t o l l  
t i m e  f o r  s e e k i n g  r ev i ew  i n  Supreme C o u r t )  ; M e r c h a n t s  N a t ' l  Bank 
v. G r u n t h a l ,  39 F l a .  388,  22 So. 685 (1897 )  ( " [A]  s econd  a p p l i c a -  
t i o n  f o r  t h e  r e h e a r i n g  o f  a  c a u s e  i n  t h i s  c o u r t  by t h e  same p a r -  
t y ,  and upon t h e  same g r o u n d s  a s  a  f o rmer  a p p l i c a t i o n  t h a t  h a s  
been  c o n s i d e r e d  and d e n i e d ,  is n o t  p e r m i s s i b l e ,  and c a n n o t  p rop-  
e r l y  be e n t e r t a i n e d " ) .  - Cf .  Dade F e d e r a l  S a v i n g s  & Loan A s s ' n ,  
403 So.2d 995 ,  999 ( F l a .  1st DCA 1981)  ( i n  r e s p o n s e  to  a rgument  
t h a t  second  mo t ion  f o r  r e h e a r i n g  n o t  p e r m i s s i b l e ,  c o u r t  h e l d  t h a t  
( f o o t n o t e  c o n t i n u e d )  



The c e r t i f i e d  q u e s t i o n  i t s e l f  a n s w e r s  whe the r  t h i s  C o u r t  

s h o u l d  r e v i e w  t h i s  c a s e .  The T h i r d  D i s t r i c t  a s k e d  whe the r  an ac-  

t i o n  which was b a r r e d  i n  a n o t h e r  s t a t e  " b e c a u s e  t h a t  s t a t e  d o e s  

n o t  r e c o g n i z e  pos tponemen t  o f  a c c r u a l  u n t i l  d i s c o v e r y "  c o u l d  be  

m a i n t a i n e d  i n  F l o r i d a .  The q u e s t i o n  h a s  n o t h i n g  t o  d o  w i t h  t h i s  

c a s e .  M r .  Nance was i n j u r e d  i n  V i r g i n i a .  V i r g i n i a  a d o p t e d  a  

r u l e  i n  1 9 8 1  which d e l a y e d  t h e  t i m e  a t  which a  c a u s e  o f  a c t i o n  

a r o s e .  Locke v. J o h n s - M a n v i l l e  Corp . ,  275 S.E.2d 900 (Va. 1 9 8 1 ) .  

Under Locke ,  t h e  s t a t u t e  o f  l i m i t a t i o n s  d o e s  n o t  commence u n t i l  

t h e  p l a i n t i f f ' s  i n j u r y  m a n i f e s t s  i t s e l f .  The r e c o r d  i n  t h i s  c a s e  

shows t h a t  M r .  N a n c e ' s  i n j u r y  m a n i f e s t e d  i t s e l f  i n  1976 i n  F l o r -  

i d a .  4/  T h e r e f o r e ,  unde r  V i r g i n i a  l aw ,  t h e  c a u s e  o f  a c t i o n  a r o s e  

i n  F l o r i d a .  5/ 

D e f e n d a n t s  c l a i m  t h a t  L o c k e  d i d  n o t  a d o p t  a  d i s c o v e r y  r u l e .  

They a l s o  c l a i m  t h a t  even  unde r  Locke ,  N a n c e ' s  p e r s o n a l  i n j u r y  

s econd  mo t ion  c o u l d  be e n t e r t a i n e d  b e c a u s e  c o u r t  wrote new o p i n -  
i o n  on r e h e a r i n g  which " c h a n g e [ d ]  t h e  e n t i r e  b a s i s  f o r  o u r  p r e v i -  
o u s  r u l i n g "  and t h e r e f o r e  c o n s t i t u t e d  a  new o p i n i o n  s u b j e c t  t o  a  
second  r e h e a r i n g ) .  

4 /  D e f e n d a n t s  d o  n o t  deny  t h i s .  Both GAF and OWENS CORNING i n  
e f f e c t  a d m i t  t h a t  i f  Locke a p p l i e s  h e r e ,  t h e  c a u s e  o f  a c t i o n  
a r o s e  i n  F l o r i d a  b e c a u s e  t h e y  admi t  t h a t  t h e  d i s e a s e  was f i r s t  
d i a g n o s e d  when Mr. Nance was a l r e a d y  l i v i n g  i n  F l o r i d a .  Nance/ 
Owens C o r n i n g ' s  b r i e f  a t  13-14 ( s t a t u t e  o f  l i m i t a t i o n  b e g i n s  to  
run  from d a t e  o f  i n j u r y ;  " a r g u a b l y ,  i n  t h e  i n s t a n t  c a s e ,  t h e  V i r -  
g i n i a  s t a t u t e  o f  l i m i t a t i o n s  would n o t  b e g i n  t o  r u n  u n t i l  d i a g n o -  
sis . . . The 1976 d a t e  g o v e r n s  b e c a u s e  t h i s  is an  a p p e a l  
f rom a  summary judgment.  Bu t  see N a n c e / G ~ F ' s  b r i e f  a t  8-9 ( M r .  
Nance ' s  c l a i m  a c c r u e d  when he was i n j u r e d ,  no l a t e r  t h a n  1 9 7 5 ) .  

5/ T h i s  r e s u l t  d i f f e r s  f rom t h e  r e s u l t  i n  Meehan where t h e  N e w  
York c o u r t s  d i d  n o t  r e c o g n i z e  a  d i s c o v e r y  r u l e  and t h e r e f o r e  p r e -  
s e n t e d  a  c l e a r  d i f f e r e n c e  i n  r e s u l t  between t h e  a p p l i c a t i o n  o f  
F l o r i d a  l aw  and t h e  a p p l i c a t i o n  o f  t h e  l aw  o f  a n o t h e r  s t a t e .  



a c t i o n  would have  been  b a r r e d .  D e f e n d a n t s '  c l a i m s  s h o u l d  b e  re- 

j e c t e d  b e c a u s e  t h e y  i n c o r r e c t l y  i n t e r p r e t  Locke and b e c a u s e  t h e  

i s s u e  o f  w h e t h e r  M r .  N a n c e ' s  p e r s o n a l  i n j u r y  a c t i o n  is  b a r r e d  i n  

V i r g i n i a  is i r r e l e v a n t .  The o n l y  q u e s t i o n  is w h e t h e r  ~ i r g i n i a  

l a w ,  l i k e  F l o r i d a  l aw ,  would c o n c l u d e  t h a t  t h i s  c a u s e  o f  a c t i o n  

a r o s e  when t h e  p l a i n t i f f  was i n  F l o r i d a .  S e e  a rgumen t  I ,  s u p r a .  

I n  Locke ,  t h e  p l a i n t i f f  d e v e l o p e d  c a n c e r  y e a r s  a f t e r  h i s  

l a s t  e x p o s u r e  t o  a s b e s t o s .  The c o u r t  h e l d  t h a t  t h e  c a n c e r  was 

t h e  i n j u r y  which g a v e  r i s e  t o  h i s  c a u s e  o f  a c t i o n .  Mere e x p o s u r e  

o r  w r o n g f u l  a c t ,  d i d  n o t  g i v e  r i se  to  t h e  c a u s e  o f  a c t i o n  b e c a u s e  

no i n j u r y  o c c u r r e d  t h e n  and t h e r e f o r e  no c a u s e  o f  a c t i o n  a c c r u e d .  

The c o u r t  b a s e d  t h i s  c o n c l u s i o n  on i t s  i n i t i a l  f i n d i n g  t h a t  t h e  

s t a t u t e  o f  l i m i t a t i o n s  c o u l d  n o t  r u n  on  a c a u s e  o f  a c t i o n  which  

had n o t  y e t  a c c r u e d  and a  c a u s e  o f  a c t i o n  d o e s  n o t  a c c r u e  u n t i l  

a l l  i t s  e l e m e n t s ,  i n c l u d i n g  i n j u r y ,  a r e  p r e s e n t .  

W e  c o n s t r u e  t h e  s t a t u t o r y  word " i n j u r y "  t o  
mean p o s i t i v e ,  p h y s i c a l  or m e n t a l  h u r t  t o  t h e  
c l a i m a n t ,  n o t  l e g a l  wrong t o  him i n  t h e  b r o a d  
s e n s e  t h a t  h i s  l e g a l l y  p r o t e c t e d  i n t e r e s t s  
have  been  i n v a d e d .  Thus ,  t h e  r u n n i n g  o f  t h e  
t i m e  is t i e d  to  t h e  f a c t  o f  harm t o  t h e  p l a i n -  
t i f f ,  w i t h o u t  which no c a u s e  o f  a c t i o n  would 
come i n t o  e x i s t e n c e ;  it is n o t  keyed to  t h e  
d a t e  o f  t h e  w r o n g f u l  a c t ,  a n o t h e r  i n g r e d i e n t  
o f  a  p e r s o n a l  i n j u r y  c a u s e  o f  a c t i o n .  

275 S.E.2d a t  904.  The c o u r t  r ev i ewed  t h e  m e d i c a l  e v i d e n c e  and  

found  t h a t  no i n j u r y  a r o s e  a t  t h e  t i m e  t h e  p l a i n t i f f  was e x p o s e d  

to  a s b e s t o s :  "S imply  p u t ,  l e g a l l y  and m e d i c a l l y  t h e r e  was no i n -  

j u r y  upon i n h a l a t i o n  o f  d e f e n d a n t s '  a s b e s t o s  f i b e r s . "  - I d .  a t  

905. The c o u r t  h e l d  t h a t  t h e r e  was a q u e s t i o n  o f  f a c t  as t o  when 



t h e  s t a t u t e  o f  l i m i t a t i o n  r a n  on t h e  p l a i n t i f f ' s  p e r s o n a l  i n j u r y  

a c t i o n .  

[W]e h o l d  t h e  p l a i n t i f f  ' s  i n j u r y  was n o t  s u s -  
t a i n e d  and t h e  c a u s e  o f  a c t i o n  d i d  n o t  a c c r u e  
i n  1972 or b e f o r e  . . . . W e  f u r t h e r  h o l d  t h e  
c a u s e  o f  a c t i o n  a c c r u e d  and t h e  s t a t u t e  o f  
l i m i t a t i o n s  began  to  run  f rom t h e  t i m e  p l a i n -  
t i f f  was h u r t .  The "time p l a i n t i f f  was h u r t "  
is to  b e  e s t a b l i s h e d  f rom a v a i l a b l e  c o m p e t e n t  
e v i d e n c e ,  . . . t h a t  p i n p o i n t s  t h e  p r e c i s e  
d a t e  o f  i n j u r y  w i t h  a r e a s o n a b l e  d e g r e e  o f  
m e d i c a l  c e r t a i n t y .  

Under t h e  s c a n t  e v i d e n c e  i n  t h i s  case, t h e  
f o r e g o i n g  p o i n t  i n  t i m e  would c o i n c i d e  w i t h  
e i t h e r  t h e  November 1977 d a t e  when p l a i n t i f f  
f i r s t  e x p e r i e n c e d  impa i rmen t  o f  l u n g  f u n c t i o n  
or t h e  d a t e  o f  t h e  May 1978  X-ray when a l u n g  
a b n o r m a l i t y  was n o t e d .  

Here, . . . t h e r e  was no  i n j u r y  a t  t h e  t i m e  o f  
t h e  w r o n g f u l  ac t .  A d i s e a s e  l i k e  t h i s  c a n c e r  
m u s t  f i r s t  e x i s t  b e f o r e  it is c a p a b l e  o f  c a u s -  
i n g  i n j u r y .  To h o l d  o t h e r w i s e  would r e s u l t  i n  
t h e  i n e q u i t y  o f  b a r r i n g  t h e  m e s o t h e l i o m a  
p l a i n t i f f ' s  c a u s e  o f  a c t i o n  b e f o r e  he  s u s t a i n s  
i n j u r y .  

I d .  a t  905,  906.  - 

N o  P e t i t i o n e r  a d d r e s s e s  t h e  i s s u e  o f  w h e t h e r  V i r g i n i a  law 

would f i n d  t h a t  t h e  c l a i m  arose i n  F l o r i d a .  A l l  P e t i t i o n e r s  i g -  

n o r e  i t .  They s i m p l y  a r g u e  t h a t  a p p l i c a t i o n  o f  V i r g i n i a  law 

means t h a t  t h e  p e r s o n a l  i n j u r y  a c t i o n  was u n t i m e l y  unde r  V i r g i n i a  

law. T h a t  p o i n t  is t r u e  b u t  i r r e l e v a n t  s i n c e  a p p l i c a t i o n  o f  V i r -  

g i n i a  law s i m p l y  means t h e  c a u s e  o f  a c t i o n  d i d  n o t  a r i s e  i n  V i r -  

g i n i a .  E.g. ,  N a n c e / c e l o t e x l s  b r i e f  a t  7-8; ~ a n c e / ~ w e n s  C o r n i n g ' s  

b r i e f  a t  13-14; N a n c e / G ~ F ' s  b r i e f  a t  8-9. 

I n  sum, unde r  V i r g i n i a  law or F l o r i d a  l a w ,  M r .  Nance ' s  c a u s e  



of  a c t i o n  f o r  p e r s o n a l  i n j u r y  a r o s e  i n  F l o r i d a .  The c e r t i f i e d  

q u e s t i o n  is p r e m i s e d  on t h e  a s s u m p t i o n  t h a t  t h e  c a u s e  o f  a c t i o n  

a r o s e  i n  t h e  f o r e i g n  s t a t e  and was b a r r e d  i n  t h a t  s t a t e .  T h a t  

p r e m i s e  is i n a p p l i c a b l e  t o  NANCE. T h i s  C o u r t  s h o u l d  n o t  d e c i d e  a  

c a s e  where t h e  q u e s t i o n  c e r t i f i e d  d o e s  n o t  p r e s e n t  an a c t u a l  con- 

t r o v e r s y ,  and w i l l  n o t  r e s o l v e  t h e  c a u s e  b e f o r e  it. T h i s  C o u r t  

is n o t  bound by t h e  T h i r d  D i s t r i c t ' s  s t a t e m e n t  t h a t  t h i s  q u e s t i o n  

is o f  g r e a t  p u b l i c  i m p o r t a n c e .  T h i s  C o u r t  s h o u l d  e x e r c i s e  i ts  

d i s c r e t i o n ,  d e t e r m i n e  t h e  c e r t i f i e d  q u e s t i o n  is n o t  o f  g r e a t  

p u b l i c  i m p o r t a n c e  and deny  r ev i ew .  Compare B a i l e y  v. Hough, 441  

So.2d 614 ( F l a .  1 9 8 3 ) ( c o u r t  l ooked  to whe the r  a c t u a l  c o n f l i c t  

e x i s t e d ,  a l t h o u g h  d i s t r i c t  c o u r t  c e r t i f i e d  c o n f l i c t ) ;  Dav i s  v .  

Mandau, 410 So.2d 915  ( F l a .  1 9 8 2 ) ;  P e t r i k  v.  N e w  Hampshire  I n s .  

Co., 400 So.2d 8  ( F l a .  1 9 8 1 ) ( c o u r t  would n o t  r ev i ew  c e r t i f i e d  - 
q u e s t i o n  where  a f f e c t e d  p a r t y  d i d  n o t  seek r e v i e w ) .  

11. THE THIRD DISTRICT CORRECTLY INTERPRETED 
FLA.STAT. 95.10 I N  ACCORDANCE WITH 
FLORIDA LAW AND HELD THAT A CAUSE OF AC- 
TION I N  TORT ARISES I N  THE STATE WHERE 
PLAINTIFF KNEW OR SHOULD HAVE KNOWN OF AN 
INVASION OF HIS LEGAL RIGHTS. 

I f  t h i s  C o u r t  d e t e r m i n e s  t h a t  it w i l l  e x e r c i s e  j u r i s d i c t i o n  

and r ev i ew  t h i s  c a s e ,  t h i s  C o u r t  s h o u l d  answer  t h e  c e r t i f i e d  

q u e s t i o n  i n  t h e  a f f i r m a t i v e  and h o l d  t h a t  NANCE may m a i n t a i n  h e r  

w r o n g f u l  d e a t h  a c t i o n  i n  F l o r i d a .  The c e r t i f i e d  q u e s t i o n  i n  t h i s  

c a s e  is no more t h a n  a  r e s t a t e m e n t  o f  t h e  F l o r i d a  bo r rowing  s t a t -  

u t e ,  F l a . S t a t .  § 95.10. T h a t  s t a t u t e  s t a t e s :  

When t h e  c a u s e  o f  a c t i o n  a r o s e  i n  a n o t h e r  
s t a t e  or t e r r i t o r y  o f  t h e  U n i t e d  S t a t e s ,  or i n  



a f o r e i g n  c o u n t r y ,  i ts  law f o r b i d s  m a i n t e n a n c e  
o f  t h e  a c t i o n  b e c a u s e  o f  l a p s e  o f  t i m e ,  no  ac- 
t i o n  s h a l l  be m a i n t a i n e d  i n  t h i s  s t a t e .  

To answer  t h e  c e r t i f i e d  q u e s t i o n ,  t h i s  C o u r t  h a s  to  d e t e r m i n e :  

(1) w h e t h e r  F l o r i d a  law, or t h e  l a w  o f  a f o r e i g n  s t a t e ,  d e t e r -  

m i n e s  t h e  meaning o f  "arose" as  u sed  i n  t h e  F l o r i d a  s t a t u t e ;  ( 2 )  

i f  F l o r i d a  law a p p l i e s ,  w h e t h e r  "arosen means d i s c o v e r y  o f  t h e  

i n j u r y  c a u s e d  by n e g l i g e n c e  or m e r e l y  o c c u r r e n c e  o f  i n j u r y ,  as  

D e f e n d a n t s  claim; and  ( 3 )  i f  f o r e i g n  law a p p l i e s ,  w h e t h e r  " a r o s e n  

means d i s c o v e r y  o f  i n j u r y  or s i m p l y  t h e  w r o n g f u l  ac t .  6/ 

a. S t a t u t e  o f  L i m i t a t i o n s  C h o i c e  o f  Law: 
P r o c e d u r a l  o r  S u b s t a n t i v e ?  

The i n i t i a l  q u e s t i o n  is t h e  c h o i c e  o f  law i n  i n t e r p r e t i n g  

t h e  F l o r i d a  b o r r o w i n g  s t a t u t e ,  F l a . S t a t .  S 95.10.  Meehan, 466 

So.2d a t  1101;  M e e h a n / C e l o t e x l s  b r i e f  a t  The T h i r d  D i s -  

6/  T h i s  b r i e f  d o e s  n o t  a d d r e s s  t h e  a r g u m e n t s  p r e s e n t e d  by a m i c u s  
N a t i o n a l  Gypsum. The p r e m i s e  o f  N a t i o n a l  Gypsum's b r i e f  is t h a t  
t h i s  C o u r t ' s  d e c i s i o n  i n  Colhoun  v. Greyhound L i n e s ,  I n c . ,  265 
So.2d 1 8  ( F l a .  1 9 7 2 )  is wrong; a c a u s e  o f  a c t i o n  d o e s  n o t  a r i s e  
where  t h e  l a s t  ac t  o c c u r s .  N a t i o n a l  Gypsum's b r i e f  a t  1-2 ,  4 ,  
21. N a t i o n a l  Gypsum i g n o r e s  F l a . S t a t .  S 95 .031  i n  i ts z e a l .  N o  
p a r t y  h a s  r a i s e d  t h i s  i s s u e  a t  any  p o i n t  d u r i n g  t h e  f i v e  y e a r s  
t h a t  t h e  Nance case h a s  been  p e n d i n g .  And t h e  n a r r o w  f o c u s  o f  
t h i s  a t t a c k  by a p a r t y  who r e a l l y  h a s  no i n t e r e s t  i n  t h i s  l i t i g a -  
t i o n  s e r i o u s l y  i m p a i r s  t h e  c r e d i b i l i t y  o f  i ts a r g u m e n t s .  Co lhoun  
is  n o t  t h e  o n l y  d e c i s i o n  to f a l l  u n d e r  N a t i o n a l  Gypsum's k n i f e .  
D e c i s i o n s  f rom o t h e r  c o u r t s  which d o  n o t  "compor t "  w i t h  N a t i o n a l  
Gypsum's c o n c e p t  o f  what  t h e  law s h o u l d  be s u f f e r  a s imi la r  f a t e .  
E.g.,  N a t i o n a l  Gypsum's b r i e f  a t  39-40, c r i t i c i z i n g  M i t c h e l l  v .  
U n i t e d  Asbestos Corp . ,  426 N.E.2d 350 (111.Ct.App. 1 9 8 1 ) .  N a -  
t i o n a l  Gypsum w a n t s  t h i s  C o u r t  to  rewrite a s u b s t a n t i a l  body o f  
law i n  F l o r i d a  and t h r o u g h o u t  t h e  c o u n t r y  and t o  rewrite t w o  
F l o r i d a  s t a t u t e s .  I t s  p o s i t i o n  s h o u l d  be summar i l y  r e j e c t e d .  

7/ N o t  a l l  D e f e n d a n t s  a g r e e .  Some D e f e n d a n t s  s u c h  as  GAF i g n o r e  
t h e  c h o i c e  o f  law i s s u e  and s i m p l y  a p p l y  t h e  law o f  t h e  f o r e i g n  
j u r i s d i c t i o n .  Nance/GAF1s b r i e f  a t  7 ;  Meehan/GAF1s b r i e f  a t  7- 
( f o o t n o t e  c o n t i n u e d )  



t r i c t  h e l d  i n  Meehan t h a t  t h i s  i s s u e  was p r o c e d u r a l ,  or r e m e d i a l ,  

and t h e r e f o r e  i n t e r p r e t a t i o n  o f  t h e  F l o r i d a  s t a t u t e  was gove rned  

by F l o r i d a  l aw ,  t h e  law o f  t h e  forum. I t  r e j e c t e d  D e f e n d a n t s '  

p r o f f  e r e d  a p p l i c a t i o n  o f  t h e  s u b s t a n t i a l  c o n t a c t s  t e s t  i n  B i s h o p  

v .  F l o r i d a  S p e c i a l t y  P a i n t  Co.,  389 So.2d 999 ( F l a .  1 9 8 0 ) .  

I t  is c l e a r  t h a t  t h e  bo r rowing  s t a t u t e  is 
t r i g g e r e d  o n l y  upon a  f i n d i n g  t h a t  t h e  c a u s e  
o f  a c t i o n  a r o s e  i n  a n o t h e r  s t a t e .  B e c a u s e  
F l o r i d a ' s  bor rowing  s t a t u t e  is c o n s i d e r e d  to  
be p u r e l y  p r o c e d u r a l ,  Colhoun v. Greyhound 
L i n e s ,  I n c . ,  265 So.2d 1 8  ( F l a .  1 9 7 2 ) ;  P l e d g e r  
v.  Burnup & Sims ,  I n c . ,  432 So.2d 1323  ( F l a .  
4 t h  DCA 1 9 8 3 ) ,  r e v .  d e n i e d  446 So.2d 99 ( F l a .  
1 9 8 4 ) ,  t h e  d e t e r m i n a t i o n  o f  where  a  " c a u s e  o f  
a c t i o n  a r o s e "  is made i n  a c c o r d a n c e  w i t h  t h e  
l aw  o f  t h e  forum s t a t e ,  ( h e r e  F l o r i d a ) ,  Col-  
houn,  265 So.2d 18 ;  P l e d g e r ,  432 So.2d 1323 ,  
see F a r r i s  & Co. v. W i l l i a m  S c h l u d e r b e r g ,  T . J .  
K u r d l e  Co., 1 4 1  F l a .  462,  193 So .  429 ( 1 9 4 0 ) ,  
r a t h e r  t h a n  N e w  York,  t h e  s t a t e  a p p a r e n t l y  
deemed by t h e  t r i a l  c o u r t  to  have  t h e  most 
s i g n i f i c a n t  r e l a t i o n s h i p  to  t h e  o c c u r r e n c e  and 
t o  t h e  p a r t i e s .  

466 So.2d a t  1101-02. The c o u r t  a d o p t e d  t h e  F o u r t h  ~ i s t r i c t ' s  

d e c i s i o n  i n  P l e d g e r  v. Burnup  & Sims,  I n c . ,  432 So.2d 1323  ( F l a .  

4 t h  DCA 1983)  P l e d g e r  h e l d  t h a t  B i s h o p  a p p l i e s  o n l y  to  c h o i c e  

o f  l aw on t h e  s u b s t a n c e  o f  a  c l a i m .  F l a . S t a t .  § 95.10 g o v e r n s  

9.  OWENS CORNING a l s o  i g n o r e s  t h e  i s s u e .  Bu t  f o r  t h e  most p a r t ,  
it assumes  t h a t  F l o r i d a  l aw  a p p l i e s  by c i t i n g  F l o r i d a  d e c i s i o n s  
c o n c e r n i n g  s t a t u t o r y  i n t e r p r e t a t i o n  and t h e  meaning o f  t h e  word 
" a c c r u e " .  ~ a n c e / ~ w e n s  C o r n i n g ' s  b r i e f  a t  6-7, 10-11. 

8/ N a t i o n a l  Gypsum a l s o  a r g u e s  t h a t  t h e  s u b s t a n t i a l  c o n t a c t s  
t e s t  is t h e  wrong r u l e  to a p p l y  to  a  bo r rowing  s t a t u t e .  N a t i o n a l  
Gypsum's b r i e f  a t  36. NANCE a g r e e s  w i t h  and a d o p t s  t h a t  b a s i c  
p o s i t i o n .  However s h e  r e a c h e s  t h e  o p p o s i t e  c o n c l u s i o n  b e c a u s e  
NANCE, u n l i k e  N a t i o n a l  Gypsum, a c c e p t s  t h e  c o n t i n u e d  v i t a l i t y  o f  
t h i s  C o u r t ' s  d e c i s i o n  i n - ~ o l h o u n ,  t h a t  t h e  " l a s t  a c t "  d e t e r m i n e s  
"when" and "where" a  c a u s e  o f  a c t i o n  a r i s e s .  



t h e  p r o c e d u r a l  i s s u e  o f  s t a t u t e s  o f  l i m i t a t i o n .  

The l a n g u a g e  o f  S e c t i o n  95.10 is a s  c l e a r  to- 
day  a s  it was i n  1968  o r  i n  1872 .  W e  have  no 
i n d i c a t i o n  t h a t  t h e  l e g i s l a t i v e  i n t e n t  h a s  
changed .  The l a n g u a g e  o f  R e s t a t e m e n t  (Second)  
S 145 .  a s  a d o ~ t e d  i n  B i s h o ~ .  c l e a r l y  r e f e r s  t o  - . - -  -- 
r i g h t s  and l i i b i l i t i e s ,  n o t  to  r e m e i i e s .  T h a t  - 
is, B i s h o p  d e t e r m i n e s  which s t a t e ' s  s u b s t a n -  
t i v e  law w i l l  a p p l y ,  n o t w i t h s t a n d i n g  where  t h e  
c a u s e  o f  a c t i o n  a c c r u e d .  W e  d e c l i n e  t o  " g i v e  
a s t r a i n e d  c o n s t r u c t i o n  to  e v a d e  t h e  e f f e c t n  
o f  t h e  s t a t u t e  i n  t h e  a b s e n c e  o f  a s t a t e m e n t  
o f  l e g i s l a t i v e  w i l l  o r  a r u l i n g  by o u r  Supreme 
C o u r t .  

432 So.2d a t  1331.  Compare B u r r o u g h s  Corp.  v. S u n t o g s  o f  M i a m i ,  

I n c . ,  -- So. 2d ( F l a .  1 9 8 5 ) ,  1 0  FLW 370,  3 7 1  ( "  [ W l e  d o  n o t  

c o n s i d e r  t h e  p r o t e c t i o n s  o f f e r e d  by a  s t a t u t e  o f  l i m i t a t i o n s  t o  

b e  f u n d a m e n t a l  to  a l e g a l  s y s t e m " ) .  

The P l e d g e r  a n a l y s i s  is c o r r e c t .  T h i s  C o u r t ,  l i k e  t h e  

c o u r t s  t h r o u g h o u t  t h e  c o u n t r y ,  h a s  c o n s i s t e n t l y  t r e a t e d  s t a t u t e s  

o f  l i m i t a t i o n  as r e m e d i a l .  S e e ,  e . g . ,  Colhoun v. Greyhound 

L i n e s ,  I n c . ,  265 So.2d 1 8  ( F l a .  1972 )  ; Van Deren v. L o r y ,  87 F l a .  

So.  See  g e n e r a l l y  10  F l a . J u r . 2 d  C o n f l i c t  o f  

Laws § 47 ( s t a t u t e s  o f  l i m i t a t i o n  a r e  t r a d i t i o n a l l y  c o n s i d e r e d  

p r o c e d u r a l  m a t t e r s  and t h e r e f o r e  t h e  l i m i t a t i o n  law o f  t h e  forum 

a p p l i e s ) .  A forum a p p l i e s  i ts  own s t a t u t e  o f  l i m i t a t i o n  t o  a  

claim, u n l e s s  a c o m p e l l i n g  r e a s o n  e x i s t s  n o t  to  do  so. I t  t h e r e -  

f o r e  f o l l o w s  t h a t  t h e  forum s t a t e  s h o u l d  a l so  a p p l y  i ts  own ana-  

l y s i s  o f  t h e  s t a t u t e  o f  l i m i t a t i o n . 9 /  

T h i s  C o u r t  s h o u l d  t h e r e f o r e  r e j e c t  t h e  a rgument  t h a t  t h e  Re-  
s t a t e m e n t  m a n d a t e s  a d i f f e r e n t  r e s u l t .  ~ e e h a n / C e l o t e x ' s  b r i e f  a t  
9 ,  q u o t i n g  R e s t a t e m e n t  (Second)  C o n f l i c t  o f  Laws § 1 4 2 ,  comment 
( f o o t n o t e  c o n t i n u e d )  



T h i s  C o u r t  s h o u l d  a d o p t  t h e  d e c i s i o n  i n  P l e d g e r ,  a s  f o l l o w e d  

by Meehan. The s t a t u t e  o f  l i m i t a t i o n  c h o i c e  o f  l aw i s s u e  is p r o -  

c e d u r a l .  I t  is n o t  a f f e c t e d  by t h e  s u b s t a n t i a l  c o n t a c t s  t e s t  

a d o p t e d  i n  Bishop .  F l o r i d a  l aw  d e t e r m i n e s  where t h e  p e r s o n a l  i n -  

j u r y  a c t i o n  a r o s e  f o r  p u r p o s e s  of t h e  s t a t u t e  o f  l i m i t a t i o n .  l o /  

b. Where Did t h e  P e r s o n a l  I n j u r y  Cause  o f  
A c t i o n  A r i s e :  P l a c e  o f  Wrong o r  P l a c e  o f  
D i s c o v e r y  o f  I n j u r y ?  

The T h i r d  D i s t r i c t  h e l d  i n  Meehan and Nance t h a t  t h e  c a u s e  

o f  a c t i o n  a r i s e s  where t h e  l a s t  a c t  n e c e s s a r y  to  e s t a b l i s h  l i a -  

b i l i t y  o c c u r r e d .  

Under t h e  t h u s  a p p l i c a b l e  F l o r i d a  l aw ,  a  c a u s e  
o f  a c t i o n  i n  t o r t  " a r i s e s  i n  t h e  j u r i s d i c t i o n  
where  t h e  l a s t  a c t  n e c e s s a r y  to  e s t a b l i s h  l i a -  
b i l i t y  o c c u r r e d . "  Colhoun ;. Greyhound L i n e s ,  
I n c . .  265 So.2d a t  21. 

Meehan, 466 So.2d a t  1102.  See  a l s o  Nance,  466 So.2d a t  1115.  -- 
S e e  g e n e r a l l y  F l a . S t a t .  9 5 . 0 3 1 ( 1 )  ("A c a u s e  o f  a c t i o n  a c c r u e s  

when t h e  l a s t  e l e m e n t  c o n s t i t u t i n g  t h e  c a u s e  o f  a c t i o n  o c c u r s " ) .  

I t  f u r t h e r  h e l d  t h a t  d i s c o v e r y  o f  t h e  i n j u r y  was t h e  l a s t  e l e m e n t  

o f  t h e  c a u s e  o f  a c t i o n .  

f .  T h a t  comment r a t h e r  v a g u e l y  r e f e r s  to  t h e  u s e  o f  t h e  f o r e i g n  
s t a t e ' s  r u l e s  "which b e a r  upon t h e  q u e s t i o n  [ o f ]  whether  t h e  f o r -  
e i g n  s t a t u t o r y  p e r i o d  h a s  run".  T h a t  d o e s  n o t  n e c e s s a r i l y  mean 
t h a t  t h e  f o r e i g n  s t a t e ' s  l aw s h o u l d  be u sed  i n  d e t e r m i n i n g  t h e  
meaning o f  t h e  word " a r o s e "  i n  t h e  forum s t a t e ' s  s t a t u t e .  Rath-  
e r ,  it is j u s t  a s  l o g i c a l  t o  c o n c l u d e  t h a t  t h e  forum s t a t e  s h o u l d  
s i m p l y  use  t h e  f o r e i g n  s t a t e ' s  law a f t e r  t h e  forum s t a t e  d e t e r -  
mines ,  p u r s u a n t  to i ts own law,  where t h e  c a u s e  o f  a c t i o n  a r o s e .  

lo/ I f  t h i s  C o u r t  r e j e c t s  P l e d g e r  and d e t e r m i n e s  t h a t  V i r g i n i a  
l aw  g o v e r n s ,  t h i s  C o u r t  s h o u l d  s t i l l  d e t e r m i n e  t h a t  t h e  c a u s e  o f  
a c t i o n  h e r e  a r o s e  i n  F l o r i d a  and ,  t h e r e f o r e ,  t h a t  t h e  F l o r i d a  
f o u r  y e a r  s t a t u t e  o f  l i m i t a t i o n  a p p l i e s ,  f o r  t h e  r e a s o n s  s t a t e d  
i n  argument  I ,  s u p r a .  



A l t h o u g h  it is p l a u s i b l y  a r g u e d  by t h e  d e f e n -  
d a n t s  t h a t  w e  m u s t  d i s t i n g u i s h  b e t w e e n  where  a 
c a u s e  o f  a c t i o n  a r i s e s  ( s a i d  by them to  b e  t h e  
p l a c e  w h e r e  t h e  claim o r i g i n a t e s )  and when t h e  
c a u s e  o f  a c t i o n  a c c r u e s  ( s a i d  by them t o  b e  
t h e  t i m e  when t h e  s t a t u t e  o f  l i m i t a t i o n s  be-  
g i n s  to r u n )  and t h a t  d i s c o v e r y  o f  t h e  e x i s -  
t e n c e  o f  a c a u s e  o f  a c t i o n  is r e l e v a n t  o n l y  t o  
t h e  l a t t e r  i n q u i r y ,  o u r  e x a m i n a t i o n  o f  F l o r i d a  
case law d i s c l o s e s  t h a t  no  s u c h  d i s t i n c t i o n  
h a s  e v e r  b e e n  made and t h a t ,  to  t h e  c o n t r a r y ,  
t h e  terms "a r i se"  and "arose" h a v e  c o n s i s t e n t -  
l y  b e e n  u s e d  i n t e r c h a n g e a b l y  w i t h  t h e  terms 
" a c c r u e "  and " a c c r u e d " .  [ f o o t n o t e  and numer- 
o u s  c i t a t i o n s  o m i t t e d ] .  I n d e e d ,  i n  t h e  f a c e  
o f  t h i s  case l a w ,  assumed t o  b e  known by t h e  
l e g i s l a t u r e ,  [ c i t a t i o n s  o m i t t e d ]  , t h e  l e g  i s l a -  
t u r e ,  i n  1 9 7 5 ,  r e v i s e d  C h a p t e r  95 ,  i n c l u d i n g  
S e c t i o n  9 5 . 1 0 ,  and n o t  o n l y  made no e f f o r t  t o  
d i s t i n g u i s h  b e t w e e n  t h e s e  terms, b u t  i n s t e a d  
r e i n f o r c e d  t h e i r  e q u a t i o n  by d e f i n i n g  a c c r u e  
as o c c u r r i n g  "when t h e  l a s t  e l e m e n t  c o n s t i t u -  
t i n g  t h e  c a u s e  o f  a c t i o n  o c c u r s " ,  S 9 5 . 0 3 1 ( 1 ) ,  
F l a . S t a t .  ( 1 9 7 5 ) ,  a d e f i n i t i o n  which  is s u b -  
s t a n t i a l l y  t h e  same as t h e  d e f i n i t i o n  o f  a r i s e  . . . f o u n d  i n  C o l h o u n .  T h u s ,  to  a s c e r t a i n  
t h e  mean ing  o f  t h e  p h r a s e  "where  t h e  l a s t  ac t  
n e c e s s a r y  to  e s t a b l i s h  l i a b i l i t y  o c c u r r e d m - -  
t h a t  is, where  t h e  c a u s e  o f  a c t i o n  arose--we 
may p r o p e r l y  l o o k  to  t h e  mean ing  o f  i ts e q u i -  
v a l e n t ,  "when t h e  l a s t  e l e m e n t  c o n s t i t u t i n g  
t h e  c a u s e  o f  a c t i o n  o c c u r s w - - t h a t  is, when t h e  
c a u s e  o f  a c t i o n  a c c r u e d .  I t  b e i n g  c lear  t h a t  
" t h e  a c c r u a l  [ o f  a c a u s e  o f  a c t i o n ]  m u s t  c o i n -  
c i d e  w i t h  t h e  a g g r i e v e d  p a r t y ' s  d i s c o v e r y  or 
d u t y  to  d i s c o v e r  t h e  ac t  c o n s t i t u t i n g  a n  i n v a -  
s i o n  o f  h i s  l e g a l  r i g h t s ,  [ c i t a t i o n s  o m i t t e d ] ,  
a c a u s e  o f  a c t i o n  i n  t o r t  a r i s e s  when t h e  
p l a i n t i f f  knew or s h o u l d  h a v e  known o f  t h e  
e x i s t e n c e  o f  t h e  c a u s e  o f  a c t i o n  or t h e  i n v a -  
s i o n  o f  h i s  l e g a l  r i g h t s .  [ f o o t n o t e s  o m i t -  
t e d ] .  

D e f e n d a n t s  claim h e r e ,  as  t h e y  c l a i m e d  i n  t h e  T h i r d  D i s -  

t r i c t ,  t h a t  a p e r s o n a l  i n j u r y  c a u s e  o f  a c t i o n  a r i s e s  where  t h e  

f i r s t  i n j u r y  o c c u r s ,  i .e . ,  where  t h e  p l a i n t i f f  was e x p o s e d  to  as- 



b e s t o s .  They s t a t e  t h a t  M r .  N a n c e ' s  c a u s e  o f  a c t i o n  f o r  p e r s o n a l  

i n j u r y  a r o s e  i n  V i r g i n i a  and is gove rned  by t h e  V i r g i n i a  s t a t u t e  

o f  l i m i t a t i o n  b e c a u s e  he  was exposed  t o  a s b e s t o s  i n  V i r g i n i a  and 

it f i r s t  " i n j u r e d "  h i s  l u n g s  t h e r e .  They c l a i m  t h a t  d i s c o v e r y  i s  

n o t  an  e l e m e n t  o f  t h e  c a u s e  o f  a c t i o n  and t h e r e f o r e  t h e  p l a c e  o f  

d i s c o v e r y  d o e s  n o t  d e t e r m i n e  where  t h e  c a u s e  o f  a c t i o n  " a r o s e " .  

T h i s  argument  must  be  r e j e c t e d  b e c a u s e ,  a s  t h e  T h i r d  D i s t r i c t  

c o r r e c t l y  h e l d ,  i ts  u n d e r l y i n g  p r e m i s e  ( "  [ t ]  he p l a i n t i f f ' s  sub-  

j e c t i v e  a w a r e n e s s  o f  t h e  c l a i m  is n o t  an e l e m e n t  o f  t h e  c a u s e  o f  

a c t i o n , "  Nance/Owens C o r n i n g ' s  b r i e f  a t  9 ) ,  is c o n t r a r y  t o  F l o r i -  

d a  law.  See  ~ e e h a n / G A F ' s  b r i e f  a t  12-14; Nance/Owens C o r n i n g ' s  

b r i e f  a t  1 0 ;  Nance/GAFts b r i e f  a t  15 .  The c o u r t s  o f  t h i s  s t a t e  

have  c o n s i s t e n t l y  h e l d  t h a t  d i s c o v e r y  is an  e l e m e n t  o f  t h e  c a u s e  

o f  a c t i o n .  They have c o n s i s t e n t l y  h e l d  t h a t  a  c a u s e  o f  a c t i o n  

a c c r u e s  or a r i s e s  when t h e  i n j u r y  is d i s c o v e r e d .  And it would be 

i l l o g i c a l  to c o n c l u d e  t h a t  t h e  answer  to  "where"  a c a u s e  o f  ac-  

t i o n  a r i s e s  d i f f e r s  from t h e  answer  to  "when". T h e r e f o r e ,  f o r  

t h e  r e a s o n s  s t a t e d  by t h e  T h i r d  D i s t r i c t  i n  Meehan and t h e  f o l -  

lowing  a d d i t i o n a l  r e a s o n s ,  t h i s  C o u r t  s h o u l d  f i n d  t h a t  a  c a u s e  o f  

a c t i o n  a r i s e s  "where"  and "when" a  p l a i n t i f f  d i s c o v e r s  t h e  n e g l i -  

g e n c e  o r  t h e  i n j u r y  c a u s e d  by t h e  n e g l i g e n c e .  

T h i s  C o u r t  h a s  a l r e a d y  d e t e r m i n e d  "where"  a  c a u s e  o f  a c t i o n  

a r i s e s .  A c a u s e  o f  a c t i o n  sound ing  i n  t o r t  a r i s e s  i n  t h e  j u r i s -  

d i c t i o n  where t h e  l a s t  a c t  n e c e s s a r y  to  e s t a b l i s h  l i a b i l i t y  oc- 

c u r r e d .  Colhoun v. Greyhound L i n e s ,  I n c . ,  265 So.2d 1 8 ,  20 ( F l a .  

1 9 7 2 ) .  S e e  a l s o  Westerman v. S e a r s ,  Roebuck & C o . ,  577 F.2d 873 ,  -- 



878 ( 5 t h  C i r .  1978 )  ( F l o r i d a  r e s i d e n t  who d i e d  i n  T e x a s  had c a u s e  

o f  a c t i o n  unde r  Texas  w r o n g f u l  d e a t h  act  where  d e a t h  o c c u r r e d  and 

c a u s e  o f  a c t i o n  a c c r u e d  i n  T e x a s ) .  D e f e n d a n t s  claim t h a t  Colhoun 

is f a c t u a l l y  d i s t i n g u i s h a b l e .  B u t  t h e  F l o r i d a  d e c i s i o n s  which  

d e t e r m i n e  "when" a c a u s e  o f  a c t i o n  a r i s e s  are c o n s i s t e n t  w i t h  t h e  

r e s u l t  i n  Colhoun .  

Where a p e r s o n  is exposed  t o  a d a n g e r o u s  c o n d i t i o n ,  b u t  d o e s  

n o t  s u f f e r  i n j u r y  u n t i l  a l a t e r  d a t e ,  h i s  c a u s e  o f  a c t i o n  d o e s  

n o t  a r i s e ,  or a c c r u e ,  u n t i l  t h e  i n j u r y  is d i s c o v e r e d  or d e a t h  oc- 

c u r s .  Moore v. Morris, So.2d ( F l a .  1 9 8 5 ) ,  1 0  FLW 336 

( a l t h o u g h  p a r e n t s  knew baby s u f f e r e d  i n j u r y  a t  b i r t h ,  s t a t u t e  o f  

l i m i t a t i o n  d i d  n o t  b e g i n  t o  r u n  u n t i l  t h e  p a r e n t s  knew or s h o u l d  

have  known t h a t  i n j u r y  was c a u s e d  by n e g l i g e n c e ) ;  Nardone v. Rey- 

n o l d s ,  333 So.2d 25,  32 ( F l a .  1976 )  ; C i t y  o f  M i a m i  v .  B r o o k s ,  70 

So.2d 306 ( F l a .  1 9 5 4 ) ;  Lipshaw v. P i n o s k y ,  P i n o s k y ,  P.A., 442 

So.2d 992,  993-94 ( F l a .  3d DCA 1 9 8 4 )  ( " P l a i n l y ,  t h i s  a c t i o n  ac -  

c r u e d  when . . . t h e  m e d i c a l  m i s d i a g n o s i s  sued  upon was a c t u a l l y  

d i s c o v e r e d  . . . ; Lewis  v. A s s o c i a t e d  M e d i c a l  I n s t i t u t i o n s ,  

I n c . ,  345 So.2d 852 ( F l a .  3d DCA 1 9 7 7 ) .  See  a l so  S t .  F r a n c i s  -- 
H o s p i t a l  v. Thompson, 3 1  So.2d 710 ( F l a .  1 9 4 7 ) ;  Walker  v. Beech  

A i r c r a f t  Co rp . ,  320 So.2d 418 ( F l a .  3d DCA 1 9 7 5 ) ;  F l e t c h e r  v. Do- 

z i e r ,  314 So. 2d 241  ( F l a .  1st DCA 1 9 7 5 ) .  Cf .  22 Am. J u r .  2d Dea th  - 

S 277 a t  798 ("Numerous d e c i s i o n s  s u p p o r t  t h e  r u l e  t h a t  t h e  ques -  

t i o n  whe the r  a  c a u s e  o f  a c t i o n  e x i s t s  mus t  be  d e t e r m i n e d  by t h e  

l aw  o f  t h e  p l a c e  o f  f a t a l  i n j u r y " ) .  

I n  Lewi s ,  t h e  p l a i n t i f f  was exposed  to  h e p a t i t i s  t h r o u g h  a  



b lood  t r a n s f u s i o n .  H e  c o n t r a c t e d  h e p a t i t i s  a t  a l a t e r  d a t e .  A 

c e r t a i n  s t a t u t e  a p p l i e d  to  c a u s e s  o f  a c t i o n  which arose a f t e r  i ts  

e f f e c t i v e  d a t e .  The e x p o s u r e  o c c u r r e d  b e f o r e  t h e  e f f e c t i v e  d a t e ;  

t h e  i n j u r y  o c c u r r e d  a f t e r  t h a t  t i m e .  The T h i r d  D i s t r i c t  c o n c l u -  

ded  t h a t  t h e  c a u s e  o f  a c t i o n  o n l y  arose a t  t h e  t h e  time o f  i n -  

j u r y ,  n o t  a t  t h e  t i m e  o f  e x p o s u r e .  

The Supreme C o u r t  o f  F l o r i d a  d e t e r m i n e d  . . . 
t h a t  t h e  mater ia l  d a t e  i n  d e t e r m i n i n g  t h e  ap- 
p l i c a b i l i t y  o f  t h e  above-quoted  s e c t i o n  . . . 
is t h e  t i m e  t h e  " c a u s e  o f  a c t i o n  arose." 
P l a i n t i f f  ' s  a rgumen t  t h a t  t h e  p r o p e r  d a t e  f o r  
t h e  a p p l i c a b i l i t y  o f  t h e  s t a t u t e  s h o u l d  b e  t h e  
t i m e  o f  t h e  commission o f  t h e  t o r t i o u s  ac t ,  
[ c i t a t i o n s  o m i t t e d ]  is, t h e r e f  ore, w i t h o u t  e f -  
f e c t .  I n  t h e  r e c e n t  c a s e  o f  AB CTC v. More- 
i o n ,  324 So.2d 625 ( F l a . 1 9 7 5 ) ,  t h e  Supreme -- 
C o u r t  o f  F l o r i d a  h e l d  t h a t  t h e  - cause  o f  a c t i o n  
d o e s  n o t  a c c r u e  u n t i l  t h e  b r e a c h  o f  w a r r a n t y  
i n  t h e  fo rm o f  a d e f e c t i v e  p r o d u c t  is, or 
s h o u l d  b e ,  d i s c o v e r e d .  

345 So.2d a t  853-54.11/ 

I n  S t .  F r a n c i s  H o s p i t a l ,  t h i s  C o u r t  a lso  a d d r e s s e d  t h i s  

q u e s t i o n .  The i s s u e  r a i s e d  was whe the r  t h e  s t a t u t e  o f  l i m i t a t i o n  

began  to  run  a t  t h e  t i m e  t h e  w r o n g f u l  ac t  o c c u r r e d  or a t  t h e  t i m e  

o f  t h e  d e a t h .  The c o u r t  c o n c l u d e d  t h a t  it began  to  r u n  on t h e  

d a t e  o f  d e a t h  b e c a u s e  t h a t  t h e  t i m e  when t h e  c a u s e  o f  a c t i o n  ac- 

c r u e d .  The d e a t h  was t h e  l a s t  e l e m e n t  o f  t h e  c a u s e  o f  a c t i o n .  

p l a i n t i f f  / ~ p p e l l e e ' s  c a u s e  o f  a c t i o n  is depen-  

T h i s  d e c i s i o n  is s i m p l y  an example  o f  J u d g e  P e a r s o n ' s  remark 
i n  Meehan t h a t  t h e  F l o r i d a  c o u r t s  have  u sed  t h e  terms "ar ise"  and 
" a c c r u e "  i n t e r c h a n g e a b l y .  466 So.  2d a t  1102.  S e e  a l so  Ove r l and  
C o n s t r .  C o . ,  I n c .  v. S i r m o n s ,  369 So.2d 572,  574,lO 10 575 
( F l a .  1979 )  ( c o u r t  s p e a k s  i n t e r c h a n g e a b l y  o f  when a r i g h t  o f  ac- 
t i o n  "ar ises"  and when a c a u s e  o f  a c t i o n  " a c c r u e s " ) .  



d e n t  on d e a t h  and it is o u r  c o n c l u s i o n  t h a t  it 
was t h e  i n t e n t  o f  S e c t i o n  95.11,  F.S.A., t o  
l i m i t  t h a t  commencement o f  t h e  a c t i o n  f rom t h e  
t i m e  o f  t h e  a c c r u a l  o f  t h e  p l a i n t i f f ' s  c a u s e  
and p l a i n t i f f ' s  c a u s e  a c c r u e d  on d e a t h .  . . . P l a i n t i f f ' s  c a u s e  o f  a c t i o n  d i d  n o t  a c c r u e  
by r e a s o n  o f  t h e  w r o n g f u l  a c t  a l o n e .  I t  took 
l w r o n g f u l a i n t i f f  a  
c a u s e . -  The s t a t u t e  o f  l i m i t a t i o n s  commenced 
to  run  upon d e a t h .  

D e f e n d a n t s  p r o p o s e  t h a t  t h e r e  s h o u l d  be a  d i f f e r e n t  meaning 

a c c o r d e d  to  t h e  word " a r i s e "  when l o o k i n g  to  t h e  i s s u e  o f  "where" 

a  c l a i m  a r i s e s ,  a s  opposed  to "when". They c l a i m  t h a t  t h e  p l a i n  

meaning o f  t h e  word " a r i s e "  is d i f f e r e n t  f rom t h e  word " a c c r u e " .  

D e f e n d a n t s  r e l y  h e a v i l y  on t h e  d e c i s i o n s  which i n t e r p r e t  t h e  

venue  s t a t u t e s .  12/ Nance/Owens C o r n i n g ' s  b r i e f  a t  10-11; Meehan/ 

C e l o t e x ' s  b r i e f  a t  14-15; Meehan/GAF1s b r i e f  a t  20-23, c i t i n g  Ga- 

bou ry  v. F l a g l e r  H o s p i t a l ,  I n c . ,  316 So.2d 642 ( F l a .  4 t h  DCA 

1 9 7 5 ) .  T h i s  C o u r t  s h o u l d  f i n d  t h a t  t h e  venue d e c i s i o n s  a r e  i n a p -  

p l i c a b l e  i n  i n t e r p r e t i n g  t h e  bo r rowing  s t a t u t e .  A t  t h e  l e a s t ,  

t h e  a n a l y s i s  o f  d e c i s i o n s  s u c h  a s  Gaboury is c o n t r a r y  t o  S t .  

F r a n c i s  H o s ~ i t a l .  

I n  Gaboury,  a  woman became ill w h i l e  d r i v i n g  t h r o u g h  t h e  

s t a t e .  She s o u g h t  t r e a t m e n t  f rom t h e  d e f e n d a n t  d o c t o r  a t  t h e  de-  

f e n d a n t  h o s p i t a l  and was r e l e a s e d .  She d r o v e  to  a n o t h e r  c o u n t y  

12/ D e f e n d a n t s  a l s o  r e l y  on " s q u i b s "  o f  d e f i n i t i o n s  found i n  4  
Words and P h r a s e s ,  Arise a t  19-24. Nance/Owens C o r n i n g ' s  b r i e f  
a t  8. And t h e  " s q u i b s "  on which D e f e n d a n t s  r e l y  a r e  d e f i n i t i o n s  
o f  " a c c r u e "  and " a r i s e "  f rom o t h e r  s t a t e s .  I t  i s  u n n e c e s s a r y  t o  
look to t h e  law o f  o t h e r  s t a t e s ,  however ,  i n  d e t e r m i n i n g  t h e  law 
o f  t h i s  s t a t e  and t h i s  l e g i s l a t u r e .  



where s h e  d i e d .  The p l a i n t i f f  f i l e d  a  w r o n g f u l  d e a t h  a c t i o n  i n  

t h e  c o u n t y  where t h e  woman d i e d .  The t r i a l  c o u r t  t r a n s f e r r e d  t h e  

c a s e  to  t t h e  c o u n t y  where t h e  woman was o r i g i n a l l y  t r e a t e d .  The 

c o u r t  d e t e r m i n e d  t h a t  t h e  c a u s e  o f  a c t i o n  a c c r u e d  i n  t h a t  c o u n t y  

b e c a u s e  t h a t  was " t h e  p l a c e  where t h e  a c t  c r e a t i n g  t h e  r i g h t  to 

b r i n g  an a c t i o n  o c c u r r e d . "  316 So.2d a t  644. I t  d i s t i n g u i s h e d  

S t .  F r a n c i s  H o s p i t a l  on t h e  ground  t h a t  t h i s  C o u r t  had d e t e r m i n e d  

"when" i n  t h e  c o n t e x t  o f  a  s t a t u t e  o f  l i m i t a t i o n  and t h e  Gaboury 

c o u r t  was d e t e r m i n i n g  "where" i n  t h e  venue  c o n t e x t .  

Gaboury i t s e l f  s p e a k s  o f  a  c a u s e  o f  a c t i o n  a c c r u i n g  "when a  

t o r t  is comple t e " .  Bu t  a s  t h e  T h i r d  D i s t r i c t  p o i n t e d  o u t  i n  Mee- 

han,  and i n  Lipshaw v. P i n o s k y ,  s u p r a ,  a  t o r t  is c o m p l e t e  when - 
t h e  p l a i n t i f f  knew or s h o u l d  have  known o f  h i s  c a u s e  o f  a c t i o n  or 

an i n v a s i o n  o f  h i s  l e g a l  r i g h t s .  The T h i r d  D i s t r i c t  c o r r e c t l y  

harmonized  Gaboury  and i ts p rogeny  w i t h  Meehan. Gaboury h e l d  

t h a t  "when a  t o r t  is  c o m p l e t e  i n  a  p a r t i c u l a r  c o u n t y ,  t h e  c a u s e  

o f  a c t i o n  is deemed to have a c c r u e d  t h e r e  s o  a s  t o  f i x  venue".  

Meehan, 466 So.2d a t  1103 ,  n .4 ,  q u o t i n g  Gaboury,  316 So.2d a t  

644. B u t ,  

" a  t o r t  is comple t e "  o n l y  when t h e  p l a i n t i f f  
knew or s h o u l d  have  known o f  h i s  r i g h t  to  a  
c a u s e  o f  a c t i o n  or an i n v a s i o n  o f  h i s  l e g a l  
r i g h t .  C i t y  o f  Miami v. B rooks ,  70 So.2d 306 
( F l a . 1 9 5 4 ) .  

466 So.2d a t  1103 ,  n.4.  I n  Gaboury,  t h e  t o r t  was c o m p l e t e  i n  t h e  

c o u n t y  i n  which t h e  m a l p r a c t i c e  o c c u r r e d ,  r a t h e r  t h a n  t h e  c o u n t y  

where  t h e  p l a i n t i f f  d i e d ,  b e c a u s e  t h a t  was where t h e  p l a i n t i f f ' s  

p e r s o n a l  i n j u r y  a c t i o n  became comple t e .  A d i f f e r e n t  r e s u l t  en-  



s u e s  h e r e .  The T h i r d  D i s t r i c t  c o r r e c t l y  r e j e c t e d  D e f e n d a n t s '  re- 

l i a n c e  on t h e  venue cases i n  d e t e r m i n i n g  when and where a c a u s e  

o f  a c t i o n  a r i s e s  f o r  s t a t u t e  o f  l i m i t a t i o n  p u r p o s e s .  

A s i m p l e  example  i l l u s t r a t e s  t h e  f a l l a c y  i n  D e f e n d a n t s '  ana-  

l y s i s .  Acco rd ing  t o  D e f e n d a n t s '  i n t e r p r e t a t i o n  o f  t h e  word 

" a r o s e " ,  a c a u s e  o f  a c t i o n  a r i s e s  i n  t h e  j u r i s d i c t i o n  where  t h e  

w r o n g f u l  ac t  o c c u r r e d .  T h e r e f o r e  i f  a m a n u f a c t u r e r  makes a  de-  

f e c t i v e  p r o d u c t  i n  a n o t h e r  s t a t e ,  s h i p s  it t o  F l o r i d a  and it 

b lows  up h e r e ,  k i l l i n g  a F l o r i d a  r e s i d e n t ,  t h e  c a u s e  o f  a c t i o n  

f o r  w r o n g f u l  d e a t h  " a r o s e " i n  t h e  o t h e r  s t a t e  and is gove rned  by 

t h a t  s t a t e ' s  w r o n g f u l  d e a t h  ac t  and s t a t u t e  o f  l i m i t a t i o n s .  

O b v i o u s l y  t h a t  r e s u l t  was n o t  i n t e n d e d  by t h e  l e g i s l a t u r e  when it 

d r a f t e d  S 95.10. Compare F l a . S t a t .  48 .193 (£ )  ( F l o r i d a  c o u r t  

h a s  j u r i s d i c t i o n  o v e r  n o n r e s i d e n t  m a n u f a c t u r e r  where p r o d u c t  

m a n u f a c t u r e d  o u t  o f  s t a t e  and i n j u r y  c a u s e d  i n  s t a t e ) .  

I n  r e s p o n s e ,  D e f e n d a n t s  p o s i t  a n o t h e r  example.  They claim 

t h a t  a p a r t y  who o b t a i n s  a d i a g n o s i s  w h i l e  v i s i t i n g  a n o t h e r  s t a t e  

w i l l  b e  bound to  t h a t  s t a t e ' s  s t a t u t e  o f  l i m i t a t i o n  b e c a u s e  t h e  

p l a i n t i f f  " d i s c o v e r s "  h i s  i n j u r y  i n  t h e  o t h e r  s t a t e ,  even  i f  t h a t  

s t a t e  h a s  no i n t e r e s t  i n  t h e  c a u s e  of  a c t i o n .  N a n c e / C e l o t e x ' s  

b r i e f  a t  12-13. T h a t  is n o t  t h e  r e s u l t  NANCE p r o p o s e s .  The is- 

s u e  is t h e  p l a i n t i f f ' s  s t a t e  o f  r e s i d e n c e  a t  t h e  t i m e  o f  d i s -  

c o v e r y ,  n o t  t h e  s t a t e  o f  a t e m p o r a r y  v i s i t .  T h i s  a n a l y s i s  main- 

t a i n s  a r e a l i s t i c  and c o n c r e t e  r e l a t i o n s h i p  be tween  t h e  i n j u r e d  

p a r t y  and t h e  law o f  t h e  s t a t e  o f  d i s c o v e r y .  

T h i s  C o u r t  s h o u l d  a f f i r m  t h e  T h i r d  D i s t r i c t ' s  c o n c l u s i o n s  i n  



Nance and Meehan t h a t  a c a u s e  o f  a c t i o n  f o r  p e r s o n a l  i n j u r y  i n  a 

p r o d u c t s  l i a b i l i t y  a c t i o n  a r i ses  where ,  and when, t h e  p l a i n t i f f  

d i s c o v e r s  or s h o u l d  have  d i s c o v e r e d  h i s  c a u s e  o f  a c t i o n .  Mr. 

Nance t i m e l y  f i l e d  h i s  p e r s o n a l  i n j u r y  a c t i o n  w i t h i n  f o u r  y e a r s  

o f  t h e  t i m e  he  d i s c o v e r e d  h i s  p e r s o n a l  i n j u r y  claim i n  F l o r i d a .  

H i s  p e r s o n a l  r e p r e s e n t a t i v e  t h e r e f o r e  had a v a l i d  c a u s e  o f  a c t i o n  

f o r  w r o n g f u l  d e a t h  i n  F l o r i d a .  
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