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IN THE SUPREME COURT OF FLORIDA

CASE NO. 66,938

THE CELOTEX CORPORATION, et
al.,

Petitioners,
v.
JEAN NANCE, as personal
representative of the Estate

of E.S. NANCE,

Respondent.

REPLY ARGUMENT

Nance first asserts that the motion for certification
in Meehan was not presented in a timely fashion (Nance Brief at
p.- 8). It is not clear how that assertion, even if true, affects
the Nance case. It must be remembered that although Meehan and
Nance were orally arqgued in the same en banc proceedings in the

district court, and although both cases present the same

fundamental question -- construction and application of Florida's
borrowing statute -- the cases are nevertheless distinct. Owens
Corning is not even a party in Meehan. It would therefore be

inappropriate for Owens Corning to respond to Nance's argument
concerning the timeliness of the motion for certification in
Meehan. It would appear, however, that the motion for

certification in Meehan was timely, because the en banc opinion



to which it was addressed was a new opinion, even though it
reaffirmed the panel opinion because of a tie en banc vote. 1In
any event, Nance makes no attack on the timeliness of Owens
Corning's motion for certification in Nance. Thus, there is no
question concerning this Court's jurisdiction in Nance.

Nance next asserts that the question certified by the
district court, which was the same in Meehan and Nance, applies
only to the facts of Meehan and not to Nance. Thus, Nance

argues, this Court should not accept jurisdiction of the Nance

case. Nance's argument should be rejected by this Court, for
several reasons. First, the certified question does apply to the
facts of Nance, even that part of the certified question which
refers to a cause of action being barred in another state
"because that state does not recognize postponement of accrual

until discovery." Although the rule announced in Locke v. Johns-

Manville Corp., 221 Va. 951, 275 S.E.2d 900 (1981) is

characterized by Nance as a "discovery" rule, that is not ac-
curate. The court in Locke stated that under Virginia law the
statute of limitations begins to run from the date of injury, or
damage, rather than the date of the last exposure to asbestos.
Injury or damage would have to be proved by medical evidence, but
the court stated that injury would likely occur when the disease
(mesothelioma) first manifested itself or it was diagnosed,
whichever occurred earlier. The court specifically declined to

adopt a "discovery" rule, under which the statute of limitations



begins to run when a cause of action is discovered, or in the
exercise of reasonable care should have been discovered. 275
S.Ed.2d at 905. It is therefore accurate to say that Virginia
statute of limitations law does not include a "discovery"
provision.

Even if this Court should determine that the language
of the certified question does not accurately state the situation
presented in Nance, jurisdiction should nevertheless be
accepted. The district court relied on the Meehan decision in
deciding Nance; since Meehan is properly before this Court, it is
appropriate that Nance be decided concurrently with Meehan.

Owens Corning further submits that it is not the manner
in which the certified question is worded which is important in
this case, but rather, the fundamental question of the
construction and application of Florida's borrowing statute to
asbestos and other similar injuries. The language used by the
district <court in framing the certified question 1is not
dispositive of whether, in fact, the question is one of great
public importance. The fact that one clause of the certified
question may not apply does not lessen the public importance of
the issue presented. The slight variation between the facts of
Nance and Meehan could be resolved by the Court substituting the
phrase "because the action 1is barred in that state" for the
phrase "because that state does not recognize postponement of

accrual until discovery” in the certified question.



Furthermore, Owens Corning submits that the
determination to be made by this Court on the merits of the
borrowing statute question will be aided by the fact that two
cases are presented, Meehan and Nance, which 1involve two
different states' statutes of limitations laws. Thus, the Court
will more easily be able to assess the practical effect of
whatever decision is reached on the construction and application
of the borrowing statute.

Owens Corning takes issue with Nance's statement that
"both GAF and OWENS CORNING in effect admit that if Locke applies
here, the cause of action arose in Florida because they admit
that the disease was first diagnosed when Mr. Nance was already
living in Florida." (Nance Brief at p. 9, n. 4). Nance makes a
similar argqument throughout the brief. Apparently, Nance's
arqument is that because under Locke the statute of limitations
does not commence until the plaintiff's injury manifests itself
or is diagnosed, and because Mr. Nance's injury manifested itself

in Florida, then under Virginia law, the cause of action arose in

Florida. Nance's 1logic is 1interesting, but is without
foundation.

First, the Locke case does not address itself to the
question of whether another state's statute of 1limitations
applies if the plaintiff's injury manifests itself while the
plaintiff is residing in that other state. Second, what Nance is

really proposing is the application of the renvoi doctrine; that



is, if the forum state looks to the law of another state on a
particular question (here, under the borrowing statute, Florida
courts would look to the limitations law of Virginia), then the
analysis is continued even further by determining whether the
other state's (Virginia's) courts would look to yet another state
(or back to Florida) for the law on the particular question. The
applicability of the renvoi doctrine is discussed in Restatement
2d, Conflict of Laws, §8. As noted in that section, the renvoi
doctrine is generally not applied. Once the forum state court
determines that it must apply the law of a foreign state (by
virtue of the forum state's choice of law rules), that does not
include consideration of the foreign state's choice of law
rules. The renvoi doctrine has been repeatedly repudiated in
this country. The reason for this repudiation 1is that
application of the doctrine is 1likely to result in the court's
pursuing a course equivalent to a never ending circle.

Haumschild v. Continental Casualty Co., 7 Wis.2d 130, 95 N.W.2d

814, 820 (1959).

Owens Corning agrees that Florida law controls with
respect to the interpretation of Florida statutes of limita-
tions. Owens Corning further agrees that 1in interpreting
Florida's Dborrowing statute, Florida 1law controls in the

determination of where a cause of action arises.l/ That is where

1/ As pointed out in Nance's brief, the petitioners in
this case do not take a consistent approach with respect to how
(cont'd)



the agreement with Nance's position ends, however.

The position taken by Owens Corning, as reflected in
its main brief, is twofold: (1) that discovery is not an element
of a cause of action; and (2) that there is a distinction between
where a cause of action arises and when a cause of action accrues
(discovery being relevant to the latter inquiry only).g/

On page 18 of her brief, Nance states that the "courts
of this state have consistently held that discovery is an element
of the cause of action." Nance provides no citation of authority
to support this contention. On page 19 of the brief, Nance cites
a number of cases for the proposition that when a person is
exposed to a dangerous condition, but does not suffer injury
until a later date, his cause of action does not arise, or
accrue, until the injury is discovered or death occurs. All of
the cited cases are ones in which the courts have discussed when
a cause of action accrues; that 1is, when the statute of
limitations begins to run. That inquiry is not relevant to the
issue presented in this case. The borrowing statute, after all,

does not refer to where a person resides at the time his cause of

the borrowing statute should be interpreted. Although Owens
Corning obviously believes that its approach is the correct one,
it would urge this Court to consider all the theories argued by
petitioners and amicus curiae in rendering an opinion on this
important question.

2/ Owens Corning fully recognizes that the courts of this
state have sometimes used the terms "arise" and T'accrue"
interchangeably. Owens Corning suggests that the Meehan and

Nance cases present an appropriate opportunity for this Court to
clarify and correct the repeated misuse of these terms.




action is discovered, but rather, refers to the place where the
cause of action arose. When one considers the underlying
rationale for having a borrowing statute (see Owens Corning's
Main Brief at p. 12), it becomes apparent that discovery is not a
relevant inquiry in making a determination under the borrowing
statute. Because the borrowing statute's purpose is to avoid
forum shopping, then the district court's interpretation of the
borrowing statute, which will promote forum shopping, 1is
inconsistent with the legislative intent.

Owens Corning reiterates its position that venue cases
and the principles underlying venue determinations, are relevant
to the present inquiry. Nance attempts to distinguish the case

of Gaboury v. Flagler Hospital, Inc., 316 So.2d 642 (Fla. 4th DCA

1975) by stating that the tort in that case was complete in the
county in which the malpractice occurred, rather than the county
where the plaintiff died, because that was "where the plaintiff's
personal injury action became complete." (Nance Brief at p.
22). This analysis of Gaboury ignores the fact that the cause of
action asserted in Gaboury was not the personal injury claim, but
rather, a claim for wrongful death. Furthermore, the Gaboury
court did not discuss when or where the plaintiff or the
plaintiff's decedent "discovered" the cause of action. It may be
inferred from a reading of the opinion, however, that the cause
of action (whether it be for personal injury or for death) was

not "discovered" until the plaintiff died. However, the court



nevertheless held that venue was proper in the county in which
the malpractice had been committed on her rather than the county
in which she died.

Finally, Nance states that she proposes that the result
reached in the district court be applicable only where the
plaintiff resided in Florida. The district court does not so
limit its holding. The basis for the district court's opinion is
that discovery is an element of the cause of action. Residence
has absolutely nothing to do with when or where a cause of action
is discovered and residence has absolutely nothing to do with
where a cause of action arises. 1In proposing that residency at
the time a cause of action is discovered be determined, Nance
implicitly recognizes the fallacy of the district court's
decision. Nance makes no effort to support the district court's
decision, choosing instead to suggest an alternative involving
determination of residence. Unfortunately, that alternative is
just as illogical and unfounded as the district court's
approach. Even if it were logical to consider residence, forum
shopping would not be discouraged, and the legislative intent in

passing the borrowing statute would not be served.



CONCLUSION
Based upon the foregoing arguments and authorities, and
those contained in the main brief of Owens Corning, the district
court opinion in this case should be quashed.
BLACKWELL, WALKER, GRAY,
POWERS, FLICK & HOEHL

Attorpeys for Owens Corning
Fiperglas Corporati

ELING

JAMES E. TRIBBLE/ )

and

oy: Miane MDA

DIANE H. TUTT

2400 AmeriFirst Building
One Southeast Third Avenue
Miami, Florida 33131
Telephone: (305) 358-8880




CERTIFICATE OF SERVICE

WE HEREBY CERTIFY that a true and correct copy of the
foregoing Reply Brief on the Merits of Petitioner, Owens Corning
Fiberglas Corporation was served by mail this ﬂéoﬂb day of
August, 1985 on all counsel on the attached service list.

BLACKWELL, WALKER, GRAY,
POWERS, FLICK & HOEHL
Attorneys for Owens Corning
Fiberglas Corporation

ay: e /At

DIANE H. TUTT

2400 AmeriFirst Building
One Southeast Third Avenue
Miami, Florida 33131
Telephone: (305) 358-8880

DHT0024

- 10 -



SERVICE LIST FOR NANCE

SHARON L. WOLFE, ESQ. STEPHEN SMITH, 111, ESQ.

Greene & Cooper, P.A. Rumberger, Wechsler & Kirk

500 Roberts Building 1200 AmeriFirst Building

28 W. Flagler St. One Southeast Third Avenue
Miami, FL 33130 Miami, FL 33131

JOHN B. LIEBMAN, ESQ. JANET R. RILEY, ESQ.

Carlton, Fields, et al. Wicker, Smith, Blomgvist, et al.
Post Office Box 1171 10th Floor -- Biscayne Building
Orlando, FL 32802 Miami, FL 33130

CHARLES P. SCHROPP, ESQ. W. T. SPENCER, ESQ.

RAYMOND T. ELLIGETT, JR., ESQ. Spencer & Taylor, P.A.
Shackleford, Farrior, et al. 1107 Biscayne Building

Post Office Box 3324 19 West Flagler Street

Tampa, FL 33601 Miami, FL 33130

JON W. ZEDER, ESQ. ROBERT L. VESSEL, ESQ.

Thomson, 2eder, Bohrer, et al. Haddad & Josephs, P.A.

4900 Southeast Financial Center 1493 Sunset Drive

Miami, Florida 33131 Coral Gables, FL 33143

THOMAS J. SCHULTE, ESQ. STEPHENS, LYNN, CHERNAY & KLEIN, P.A.
800 Peninsula Federal Bldg. One Biscayne Tower

200 S.E. First St. Suite 2400

Miami, FL 33131 Miami, FL 33131

CARLOS E. CASUSO, EsQ. .RICHARD McCORMACK, ESQ.

Casuso & Trompeter 1010 Concord Building

799 S.W. 57th Ave., Ste. 22 66 W. Flagler Street

South Miami, FL 33143 Miami, FL 33130

KENNETH J. SMITH, ESC. MICHAEL K. MCLEMORE, ESQ.
Lococo, Klein & Touby, P.A. Kimbrell, Hamann, Jennings, et al.
901 N.E. 125th Street Suite 900

Suite C 799 Brickell Plaza

North Miami, FL 33161 Miami, FL 33131

PHILIP FREIDIN, ESQ. SUSAN J. COLE, ESO.

Suite 2250 Blair & Cole, P.A.

44 West Flagler St. 2801 Ponce de Leon Blvd., #550
Miami, FL 33130 Coral Gables, FL 33134
MICHAEL C. SPRING, ESQ. C. BRYANT BOYDSTUN, ESQ.

Carey, Dwyer, et al. 2600 9th Street, North

Post Office Box 450888 St. Petersburg, FL 33704

Miami, FL 33145
JAMES C. RINAMAN, JR., ESQ.

HAROLD C. KNECHT, JR., ESQ. Marks, Gray, Conroy & Gibbs
Suite 810 Post Office Box 447
2600 Douglas Road Jacksonville, FL 32201

Coral Gables, FL 33134
BRIAN S. KEIF, ESQ.

JOSEPH T. WOODWARD, ESQ. Karl Santone, P.A.

250 Bird Road 545 Ingraham Building
Suite 104 25 S.E. Second Avenue
Coral Gables, FL 33146 Miami, FL 33131

GEORGE BENDER, ESQ. BETSY HARLTEY, ESQ.
bBender, Bender & Chandler, P.A. Talburt, Kubicki & Bradley
5915 pPonce de Leon Blvd. Suite 701

Coral Gables, FL 33146 25 West Flagler Street

Miami, FL 33130
LOU GORDON, ESQ.

Suite 1010 JOEL R. WOLPE, ESQ.
Concord Building Wolpe & Leibowit:z

66 W. Flagler Street Suite 607 -- Biscayne Bldg.
Miami, FL 33130 19 west Flagler Street

Miami, FL 33130

Coe sosinsast Thiod N vonue %W Wolker gmy Porevers Fock & Hoch! AMeame, Perida 33131

TELEPHONE (305) 359-8880




