
I N  THE FLORIDA S U P R E M & : C W W  
I 4 , .  , 

, . .. 
; i ~.. , :  . , . .,, ., , ,.. 

. , I  

. .: :: :. -, , ; ;:,,.;.::: 
' b  ' \ ;  , ! ! - , - .  

' " . ' ?  . .- - . . .  // 
HECTOR MANUEL I R I Z A R R Y ,  QEC 22 F3j5 L/ 

A p p e l l a n t ,  

v. 

STATE O F  FLORIDA,  

A p p e l l e e .  

APPEAL FROM THE C I R C U I T  COURT 
O F  THE THIRTEENTH J U D I C I A L  C I R C U I T  

I N  AND FOR HILLSBOROUGH COUNTY 

B R I E F  O F  APPELLEE 

J I M  SMITH 
ATTORNEY GENERAL 

WILLIAM I .  MUNSEY, J R .  
A s s i s t a n t  A t t o r n e y  G e n e r a l  

1 3 1 3  T a m p a  S t r e e t ,  S u i t e  804 
P a r k  T r a m m e l 1  B u i l d i n g  

T a m p a ,  F l o r i d a  3 3 6 0 2  
( 8 1  3) 2 7 2 - 2 6 7 0  

COUNSEL FOR APPELLEE 



TABLE O F  CONTENTS 

PAGE NO. 

PRELIMINARY STATEMENT 1 

STATEMENT O F  THE CASE 2 

STATEMENT O F  THE FACTS 3 

SUMMARY O F  THE ARGUMENTS 8 

ARGUMENT 

I S S U E  I :  THE COURT BELOW ERRED I N  DENYING 13 
HECTOR I R I Z A R R Y '  S MOTION FOR M I S T R I A L  AFTER 
STATE WITNESS SERGEANT ANDREW DELUNA T E S T I F I E D  
CONCERNING A POLYGRAPH T E S T  THAT IRIZARRY 
AGREED TO TAKE. ( A s  s t a ted  by A p p e l l a n t )  

I S S U E  11: THE COURT BELOW ERRED I N  ALLOWING 16 
THE STATE TO INTRODUCE INTO EVIDENCE AT 
HECTOR I R I Z A R R Y ' S  T R I A L  TWO MACHETES WHICH 
WERE IRRELEVANT AND P R E J U D I C I A L .  ( A s  s t a t ed  
by A p p e l l a n t )  

I S S U E  111: THE COURT BELOW ERRED I N  DENYING 20  
HECTOR I R I Z A R R Y ' S  MOTIONS FOR M I S T R I A L  DUE 
TO IMPROPER REMARKS O F  THE PROSECUTOR DURING 
H I S  F INAL ARGUMENTS TO THE JURY.  ( A s  s t a t ed  
by A p p e l l a n t )  

ISSUE IV: HECTOR IRIZARRY'S  CONVICTIONS MUST 24 
BE REVERSED BECAUSE O F  IMPROPER COMMUNICATION 
BETWEEN THE B A I L I F F  AND THE JURY DURING 
DELIBERATIONS.  ( A s  s t a ted  by A p p e l l a n t )  

I S S U E  V :  THE T R I A L  COURT ERRED I N  EXCLUDING 28 
A PROSPECTIVE JUROR FROM HECTOR I R I Z A R R Y ' S  
T R I A L  BECAUSE O F  HER RESERVATIONS CONCERNING 
CAPITAL PUNISHMENT, AS A JURY SELECTED I N  
SUCH A MANNER I S  NOT REPRESENTATIVE O F  A 
CROSS-SECTION O F  THE COMMUNITY, AND I S  ALSO MORE 
PRONE TO CONVICT,  I N  VIOLATION O F  THE S I X T H  
AND FOURTEENTH AMENDMENTS TO THE CONSTITUTION 
O F  THE UNITED STATES.  ( A s  s ta ted by A p p e l l a n t )  



TABLE O F  CONTENTS ( C o n t . )  

PAGE NO. 

I S S U E  V I :  THE T R I A L  COURT ERRED I N  SENTENCING 33 
HECTOR IRIZARRY TO DEATH BECAUSE THE 
SENTENCING WEIGHING PROCESS INCLUDED IMPROPER 
AGGRAVATING CIRCUMSTANCES AND EXCLUDED E X I S T I N G  
MITIGATING CIRCUMSTANCES, RENDERING THE DEATH 
SENTENCE UNCONSTITUTIONAL UNDER THE EIGHTH AND 
FOURTEENTH AMENDMENTS. ( A s  s t a ted  by A p p e l l a n t )  

I S S U E  V I I :  THE T R I A L  COURT ERRED I N  SENTENCING 42 
HECTOR IRIZARRY TO DEATH OVER THE J U R Y ' S  
RECOMMENDATION O F  L I F E  IMPRISONMENT, BECAUSE 
THE FACTS SUGGESTING DEATH AS AN APPROPRIATE 
PENALTY WERE NOT SO CLEAR AND CONVINCING THAT 
VIRTUALLY NO REASONABLE PERSON COULD D I F F E R .  
( A s  s ta ted  by A p p e l l a n t )  

I S S U E  V I I I :  THE T R I A L  COURT ERRED I N  SENTENCING 46 
HECTOR IRIZARRY TO DEATH BECAUSE SUCH A 
SENTENCE I S  DISPROPORTIONATE TO THE CRIME HE 
COMMITTED I N  VIOLATION OF  THE EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION.  ( A s  s t a ted  by A p p e l l a n t )  

I S S U E  I X :  THE COURT BELOW ERRED I N  INCLUDING A 49 
25-YEAR MINIMUM MANDATORY SENTENCE I N  H I S  
WRITTEN SENTENCE FOR ATTEMPTED F I R S T  DEGREE 
MURDER, I N  USING A SENTENCING G U I D E L I N E S  
SCORESHEET WHICH ERRONEOUSLY INCLUDED P O I N T S  
FOR V I C T I M  I N J U R Y ,  AND I N  IMPOSING A SENTENCE 
FOR ATTEMPTED F I R S T  DEGREE MURDER THAT WAS WELL 
OUTSIDE THE RANGE CALLED FOR BY THE GUIDELINES .  
( A s  s t a ted  by A p p e l l a n t )  

CONCLUSION 

C E R T I F I C A T E  O F  S E R V I C E  



TABLE OF CITATIONS 

A l b r i t t o n  v. S t a t e ,  
476 So.2d 1 5 8 ,  10 F.L.W. 426 ( F l a .  

B a r c l a y  v. S t a t e ,  
470 So.2d 691 ( F l a .  1985) 

Bassett v. S t a t e ,  
449 So.2d 803 ( F l a .  1984) 

Becker  v. Kin 
307 So.2d 855'tFla. 4 t h  DCA 1975) 
cert .  d i s m i s s e d ,  317 So.2d 76 ( F l a .  1975) 

Berge r  v. Un i t ed  S t a t e s ,  
295 U.S. 7 8 ,  55  S.Ct .  6 2 9 ,  79 L.Ed. 1314 (1985) 

Blair  v. S t a t e ,  
406 So.2d 1103 ( F l a .  1981) 

Blais v. S t a t e ,  
410 So.2d 1365 ( F l a .  5 t h  DCA 1982) 

Breedlove  v. S t a t e ,  
413 So.2d 1 ( F l a .  1982) 
cer t .  d e n i e d ,  459 U.S. 882 

B r i s e n o  v. P e r r y ,  
417 So.2d 813 ( F l a .  5 t h  DCA 1982) 

Brown v. S t a t e ,  
473 So.2d 1260 ( F l a .  1985) 

C a l d w e l l  v. S t a t e ,  
340 So.2d 490 ( F l a .  2d DCA 1976) 

Card v. S t a t e ,  
453 So.2d 17 ( F l a .  1984) 
cer t .  d e n i e d ,  105  S.Ct .  396 (1984) 

C a r u t h e r s  v.  S t a t e ,  
465 So.2d 496 ( F l a .  1985) 

Chambers v. S t a t e ,  
339 So.2d 204 ( F l a .  1976) 

PAGE NO. 

49 

43 

23  

50 



TABLE OF CITATIONS (Cont . )  

PAGE NO. 

Combs v .  S t a t e ,  
403 So.2d 418 ( F l a .  1981)  

Copeland v. S t a t e ,  32 
457 So.2d 1012 ( F l a .  1984) 

Crews v .  S t a t e ,  
442 So.2d 432 ( F l a .  5 t h  DCA 1983) 

C u r t i s  v .  S t a t e ,  24 
So.2d -, 10 F.L.W. 533 ,  

mse No. 65 ,891  , Opin ion  f i l e d  September  2 6 ,  1985) 

Davis  v .  S t a t e ,  
461 So.2d 70 ( F l a .  1984) 

Degeer v .  S t a t e ,  
349 So.2d 713 ( F l a .  2d DCA 1977)  
c e r t .  d e n i e d ,  358 So.2d 129 ( F l a .  1978) 

Dougan v.  S t a t e ,  
470 So.2d 697 ( F l a .  1985)  

Dunlop v .  U n i t e d  S t a t e s ,  22 
165 U.S. 486 ,  17 S.Ct.  375 ,  41 L.Ed. 799 (1897) 

Echo l s  v .  S t a t e ,  
So.2d -, 10 F.L.W. 526 

m a .  Case No. 6 4 . 2 4 6 ,  
o p i n i o n  f i l e d  ~ e ~ t e r n b e r  1 9 ,  1985) 

Eddings v.  Oklahoma, 
455 U.S. 1 0 4 ,  102 S.Ct .  8 6 9 ,  

Enn i s  v. S t a t e ,  
300 So.2d 325 ( F l a .  1 s t  DCA 1974) 

F r a n c i s  v .  S t a t e ,  
473 So.2d 672 ( F l a .  1985) 

F r a z i e r  v .  S t a t e ,  
425 So.2d 192)  ( F l a .  3d DCA 1983)  

- i v -  



C 4 
Cn (D 
W 3 

0 3 

A. - 
Ocn 
a r t  

-rt 
r (D f P "  P, 

d 

rg 
03 
C 
w 

o m  
0 3 3  

cn 
0 . 
N 

-P,  

N(D 

P 4  

rt 

C . 
a m  

rt 

ort 

C X  
W(D 

cn 0 

- c n  
W r t  
-P ,  
N r t  

n- 
'A 
P 
P, 

A 

\O 
03 
W 
w 

P- 

A 

r 
P 
PJ 

A 

rg 
03 
C 
w 

-4 

0 

a o  
h, 
0 
C 

-03  
9 
P P ,  
P, 

o m  
C r t  
W P ,  

r -  
P 
P, 

A 

UI 
03 
C 
V 

C X  
c 

C n a  
a 

CAI- 
(D 
rn 

N r t  

3 

4 

rt 

rt 
(D 
" 

W X  
N P, 1 
r pl 
P r t  
w (D 

" 

A 

\O 
4 
Cn 
V 

2 

\O 
03 
Cn 
w 



TABLE OF CITATIONS (Cont.)  

Keeton v. G a r r i s o n ,  
742 F.2d 129 ( 4 t h  C i r .  1984) 

Lockhar t  v. McCree, 
U.S.-, 38 CrL 4030 (U.S. 84-1865, pending) 

Luhrs v. S t a t e ,  
392 So.2d 137 (F l a .  5 t h  DCA 1981) 

McCaskil l  v. S t a t e ,  
344 So.2d 1276 ( F l a .  1977) 

McClesky v. Kemp, 
753 F.2d 877 ( 1 1 t h  C i r .  1985) 

McCrae v. S t a t e ,  
395 So.2d 1145 ( F l a .  1980) , - -  - - 

c e r t .  d e n i e d ,  454 U.S. 1041 

McCray v. S t a t e ,  
416 So.2d 804 ( F l a .  1982) 

Mason v. S t a t e ,  
438 So.2d 374 ( F l a .  1983) 
c e r t .  d en i ed ,  U.S. 104 S.Ct.  1330,  
79 L.Ed.2d 7 2 5 7 9 8 4 ) - '  

Mills v. S t a t e ,  
-- So.2d , 10 F.L.W. 498 (Case No. 59 ,140 ,  
Opinion E T e d  August 3 0 ,  1985) 

Misch le r  v. S t a t e ,  
458 So.2d 37 ( F l a .  4 t h  DCA 1984) 

N e t t l e s  v. S t a t e ,  
409 So.2d 85 ( F l a .  1 s t  DCA 1982) 

Pa rke r  v. S t a t e ,  
2d DCA Case No. 84-2268 [Opinion a t t a c h e d ]  

P h i l l i p s  v. S t a t e ,  
So.2d . 10 F.L.W. 501 (Case No. 64 ,883 ,  

PAGE NO. 

32 

3 1 

50 

42 

32 

42 

- 
o p i n i o n  f i ~ e d  August 3 0 ,  1985) 



TABLE OF CITATIONS (Cont . )  

PAGE NO. 

P o r t e r  v. S t a t e ,  
- So.2d -- , 10 F.L.W. 5 7 3 ,  
(Case  No. 6 7 , 8 0 5 ,  Op in ion  f i l e d  Oc tobe r  2 5 ,  1985) 

P r o f i t t  v. S t a t e ,  
315 So.2d 461 ( F l a .  1975)  

Randolph v. S t a t e ,  
36 So.2d 673 ( F l a .  2d DCA 1976) 

Ross v. S t a t e ,  
474 So. 2d 1 170 ( F l a .  1985) 

R u s s e l l  v. S t a t e ,  
269 So.2d 437 ( F l a .  2d DCA 1972) 

Shaw v. S t a t e ,  
467 So.2d 1087 ( F l a .  2d DCA 1985) 

Smi th  v. Balkcom, 
660 F.2d 573 ( 5 t h  C i r .  U n i t  B 1980) 

Smi th  v. S t a t e ,  
407 So.2d 894 ( F l a .  1981) 
cer t .  d e n i e d ,  456 U.S. 984 

S p i n k e l l i n k  v. Wainwright ,  
578 F.2d 582 ( 5 t h  C i r .  1978)  

S q u i r e s  v. S t a t e ,  
450 So.2d 208 ( F l a .  1984)  

Tedder  v. S t a t e ,  
322 So.2d 908  l la. 1975) 

T e f f e t e l l e r  v. S t a t e ,  
439 So.2d 840 ( F l a .  1983) 
cer t .  d e n i e d ,  U.S. 104 S.Ct .  1 4 3 0 ,  
79 L.Ed.2d 7 5 4 7 9 8 4 ) - '  



TABLE OF CITATIONS (Cont.) 

PAGE NO. 

United States v. Lacayo, 
758 F.2d 1559, (11th Cir. 1985) 

United States v. Sarmiento-Perez, 
# 
United States v. Soto, 
591 F.2d 1091 (5th Cir. 1979) 

United States v. Wexler, 
79 F.2d 526, (2nd Cir. 1935) 
cert. denied, 297 U.S. 703 (1936) 

United States v. White, 
439 U.S. 848, 99 S.Ct. 148, 58 L.Ed.2d 149 (1978) 

United States v. Youn 
U.S. - 9  105 s.Ct.'i038, 84 L.Ed.2d 1 (1985) - 

Wainwright v. Sykes, 14,21 
433 U.S. 72, 53 L.Ed.2d 594, 97 S.Ct. 2497 (1977) 

Wainwright v. Witt, 
U.S. . 83 L.Ed.2d 841 (1985) 

Walt Disney World Co. v. Althouse, 
427 So.2d 1135 (Fla. 5th DCA 1983) 

Weems v. State, 
451 So.2d 1027 (Fla. 2d DCA 1984) 

Whack v. Seminole Memorial Hospital Inc., 
456 So.2d 561 (Fla. 5th DCA 1984) 

White v. State, 
403 So.2d 331 (Fla. 1981) 
cert. denied, 463 U.S. 1229 (1983) 

Williams v. State, 
396 So.2d 267 (Fla. 3d DCA 1981) 



TABLE OF CITATIONS (Cont . )  

W i t t  v. S t a t e ,  
465 So.2d 510 ( F l a .  1985) 

W i t t  v. Wainwright ,  
U.S. -, 8 4  L.Ed.2d 801 (1985) 

OTHER AUTHORITIES: 

Fed.R.Crim.P. 5 2 ( b )  

F l a .  R.  C r i m .  P. 3.410 

F l a .  R. C r i m .  P. 3.701 ( d ) ( l l )  

9798.02,  F l o r i d a  S t a t u t e s  (1 983) 

9918.07 ,  F l o r i d a  S t a t u t e s  (1 983) 

9921 . I41  ( 6 )  ( b )  , F l o r i d a  S t a t u t e s  (1 983) 

9921 . I41  ( 6 )  ( f )  , F l o r i d a  S t a t u t e s  (1 983) 

T i l l  Death Do U s  P a r t :  A S t u d y  o f  Spouse Murder 

PAGE NO. 

32 

31 ,32  

- i x -  



PRELIMINARY STATEMENT 

The A p p e l l a n t ,  Hector  Manuel I r i z a r r y , l /  - w i l l  be 

r e f e r r e d  t o  by name i n  t h i s  b r i e f .  Page r e f e r e n c e s  t o  t h e  

record  on appea l  and t h e  appendix t o  t h i s  b r i e f  w i l l  be 

des igna ted  by "R" and "A", r e s p e c t i v e l y .  

1 1  I n  t h e  t r i a l  t r a n s c r i p t s ,  A p p e l l a n t ' s  name is s p e l l e d  - 
"Hector I r r z a r r y , "  b u t  t h i s  b r i e f  w i l l  employ t h e  
c o r r e c t  s p e l l i n g ,  "Hector I r i z a r r y . "  



STATEMENT OF THE CASE 

The " S t a t e "  would a g r e e  w i t h  t h e  s t a t e m e n t  of  t h e  c a s e  

p r e s e n t e d  by A p p e l l e e ;  and ,  would add t h e  f o l l o w i n g .  On 

October  1 1 ,  1985 ,  A p p e l l a n t  f i l e d  a  motion t o  s t r i k e  t h e  

appendix a t t a c h e d  t o  A p p e l l e e ' s  b r i e f .  On October  3 0 ,  1985,  

t h i s  Cour t  r endered  a n  Order  denying t h e  motion. 



STATEMENT OF THE FACTS 

The f a c t s  of  t h i s  c a s e  a r e  s imple .  Hector  and Carmen 

I r i z a r r y  were mar r i ed ;  d ivo rced ;  l i v e d  t o g e t h e r ;  s e p a r a t e d ;  

and ,  r e n d i t i o n  of  t h e  s e p a r a t i o n  is Carmen's dea th .  

Hector  and Carmen I r i z a r r y  a r e  Pue r to  Ricans who i n  

1971 mar r ied  i n  New York. (R.494,495,501) The couple  moved 

t o  F l o r i d a  i n  1978. (R.496) The mar r iage  w a s  d i s s o l v e d  by 

d ivo rce  i n  1980 (R.496) ; however, c o - h a b i t a t  ion cont inued 

u n t i l  Carmen became enamoured w i t h  a  f e l l o w  Lykes Bro the r s  

co-workers named Orlando Hernandez, a  Cuban. (R.501) When 

Carmen decided t h a t  she  would r a t h e r  c o - h a b i t a t e  w i t h  M r .  

Hernandez, she  reques ted  t h a t  h e r  former husband l eave  h e r  

• house.  (R.499-501) Appe l lan t  complied w i th  t h i s  r e q u e s t ;  

and,  approximate ly  two weeks l a t e r  ( i n  t h e  e a r l y  morning 

hours  o f  J u l y  26 ,  1984,  Appe l lan t  r e t u r n e d  t o  Carmen's 

r e s idence ;  broke i n t o  t h e  house;  took a  machete and began 

beheading Carmen and a t t empted  t o  behead M r .  Hernandez. 

Carmen exp i red  a t  t h e  scene ;  and ,  M r .  Hernandez was a b l e  t o  

r e c a l l  a  vague i d e n t i f i c a t i o n  of  t h e  p e r p e t r a t o r  ( a  man 

whose i d e n t i f i c a t i o n  was compat ib le  w i t h  t h a t  of  A p p e l l a n t ) .  

(R.258-260) 

The p r o s e c u t i o n ' s  c a s e  i n  c h i e f  was b u i l t  e n t i r e l y  on 

c i r c u m s t a n t i a l  evidence.  That  evidence e s t a b l i s h e d  

A p p e l l a n t ' s  g u i l t .  



Hector I r i z a r r y  informed h i s  s tep-daughte r  t h a t  he d id  

n o t  l i k e  t h e  idea  of  Orlando Hernandez moving i n  wi th  h i s  

ex-wi fe ,  t h e  v i c t i m ,  Carmen I r i z a r r y .  (R.500-501) In  f a c t ,  

when Hector sought a r e c o n c i l i a t i o n  wi th  h i s  former spouse ,  

she  s t a t e d :  "No way, Jose . "  (R.345) 

C i r cums tan t i a l  evidence p o i n t s  t o  Hector I r i z a r r y  as 

t h e  p e r p e t r a t o r  of t h i s  savage murder. (R.310) There were 

no eyewitnesses  t o  t h e  nea r  d e c a p i t a t i o n  murder of  Carmen 

I r i z a r r y  and m u t i l a t i o n  of Orlando Hernandez. The 

p r o s e c u t o r ' s  case  por t rayed  Hector a s  a  man who, whi le  

engaged i n  a seve ra l -day ,  home r e p a i r  p r o j e c t  f o r  h i s  

employer 's  mother (R.477),  drove some 50 mi l e s  i n  t h e  e a r l y  

morning hours  t o  k i l l  Carmen I r i z a r r y  and Orlando Hernandez. 

@ (R.331-336; 425-448; 483,  487) The lone  su rv ivo r  of  t h i s  

mayhem gave a  d e s c r i p t i o n  of t h e  a s s a i l a n t  t h a t  was no t  

incompat ible  wi th  t h e  d e s c r i p t i o n  o f  Hector I r i z a r r y .  

(R.258-260) Once Orlando Hernandez was a b l e  t o  t u r n  a l i g h t  

on i n  t h e  bedroom dur ing  t h e  a t t a c k ,  t h e  a s s a i l a n t  f l e d .  

(R.258) Hector I r i z a r r y  was a  machete connossieur  and used 

them wi th  h i s  employer,  J i m  Hardee. (R.392) Margaret Lore ,  

Hector I r i z a r r y ' s  former s t ep -daugh te r ,  informed t h e  j u r y  

t h a t  Hector had given h i s  l a t e - w i f e  a  machete f o r  h e r  

p r o t e c t i o n  (R.501, which sugges t s  Hector f avo r s  t h e  u se  of  a  

machete a s  a  weapon. In  f a c t ,  i t  was suggested t h a t  t h e  

machete Hector I r i z a r r y  gave Carmen came from one of  t h e  two 



Hector  secured  f o r  h i s  employer. (R.394) Hector  was quoted 

by Sg t .  DeLuna dur ing  i n t e r v i e w :  "He t o l d  me du r ing  t h e  

t h i r t e e n  y e a r s  he  w a s  mar r ied  t o  Carmen he worked f o r  h e r  

l i k e  a  mad dog, he  t r e a t e d  h e r  l i k e  a queen,  and a l s o  gave 

h e r  every th ing  i n  t h e  world. He d id  no t  know o f  anyone e l s e  

who could g i v e  h e r  any th ing  e l s e . "  (R.342,343) H i s  s t e p -  

daugh te r ,  Margaret Lo re ,  t e s t i f i e d  t h a t  Hector  cont inued t o  

procla im h i s  l ove  f o r  Carmen a f t e r  moving ou t .  (R.499) 

Hec to r ,  a  Pue r to  Rican ,  he ld  a  n a t i o n a l i s t i c  p r e j u d i c e  

a g a i n s t  Orlando Hernandez because  h e  w a s  Cuban. (R.501) 

Four hours  a f t e r  t h e  a t t a c k ,  Hector  I r i z a r r y  informs 

p o l i c e  (upon i n q u i r y )  t h a t  t h e  specks  of  blood on h i s  

forehead a r e  f i s h  blood.  (R.326-327) Labora to ry  a n a l y s i s  

r e v e a l s  t h e  blood t o  be human. (R.339; 381 -382) Hector  

I r i z a r r y  a l s o  misinforms Margare t  Lore  t h a t  f i s h  blood w a s  

found by p o l i c e  on h i s  forehead.  (R.509) 

Hector  I r i z a r r y  a t t empted  t o  e s t a b l i s h  an a l i b i .  On 

t h e  murder d a t e ,  Hector  r eques t ed  Margaret  Lore t o  t e lephone  

him a t  J i m  Hardee ' s  mo the r ' s  r e s i d e n c e  (where h e  w a s  

working) not a f t e r  10:OO p.m. (R.504) The tes t imony of 

Orlando Hernandez l e f t  no doubt t h a t  t h e  i n d i v i d u a l  who 

broke and en t e r ed  t h e  dwe l l i ng  was f a m i l i a r  wi th  t h e  house 

as no th ing  was o u t  o f  p l a c e .  (R.1017; 1019) I n  f a c t ,  no 

i t e m  ( i n c l u d i n g  t h e  v i c t i m ' s  purse )  was s t o l e n .  (R.268-270) 

Carmen's pu r se  had n o t  been tampered wi th .  (R.424) 



@ Moreover, whoever broke i n t o  t h e  house could no t  h e l p  b u t  

observe t h r e e  ( 3 )  c a r s  i n  t h e  v i c t i m ' s  driveway (R.264) 

which should have d e t e r r e d  someone no t  f a m i l i a r  wi th  t h e  

domic i le .  A f t e r  Hector I r i z a r r y  moved o u t ,  he kep t  Carmen's 

housekey f o r  an extended per iod  of t ime (R.342, 5001) which 

would have given him a n  oppor tun i ty  t o  s ecu re  a d u p l i c a t e .  

The e n t r y  through t h e  back door of t h e  r e s idence  d id  n o t  

r e f l e c t  "pry  marks" : t h e r e  e x i s t e d  a l a t c h ;  deadbo l t ;  and ,  

doorknob f o r  t h e  p e r p e t r a t o r ' s  manipula t ion.  (R.415-422) A s  

a s u b t e r f u g e ,  g loves  were l e f t  on a window ledge.  (R.421; 

465) Upon e x i t i n g ,  t h e  deadbol t  was n o t  locked. (R.465) 

When Margaret  Lore telephoned Hector  I r i z a r r y ,  under 

p o l i c e  d i r e c t i o n ,  t o  inform him of h e r  mother ' s  " a c c i d e n t " ,  

Hector I r i z a r r y  answered t h e  te lephone on t h e  f i r s t  r i n g .  

(R.504,505) The time t h e  c a l l  was placed was 5 :30 a.m. 

(R.504) M s .  Lore was so shocked t h a t  Hector answered, t h a t  

she  hung up and r ep l aced  t h e  c a l l .  (R.505) M s .  Lore twice  

d i r e c t e d  Hector I r i z a r r y  t o  come immediately t o  h e r  own 

home. (R.505,506) Hector I r i z a r r y  d i s regarded  t h a t  

d i r e c t i v e  and went t o  Carmen I r i z a r r y ' s  dea th  scene.  (R.505; 

506) When Carmen I r i z a r r y ' s  remains were removed from t h e  

dea th  scene ( i n  H e c t o r ' s  p r e s e n c e ) ,  he showed calm 

c u r i o s i t y .  (R.507,508) Three days l a t e r ,  a t  Carmen's 

f u n e r a l ,  Hector c r i e s  h y s t e r i c a l l y .  (R.508) During p o l i c e  



i n t e r v i e w s ,  Hec to r  makes an admiss ion t h a t  i f  he  had wanted 

Carmen I r i z a r r y  dead he  would have c u t  h e r  head o f f .  (R.328; 

350; 353) A t  t h e  t ime of t h e  admiss ion ,  n e i t h e r  t h e  p o l i c e  

no r  Margare t  Lore had d i s c l o s e d  f a c t s  of t h e  homicide which 

would i n d i c a t e  d e c a p i t a t i o n .  (R.507; 328) 

On d i r e c t  examina t ion ,  Orlando Hernandez t e s t i f i e d  t h a t  

he  threw h imse l f  on t h e  f l o o r  i n  h i s  c o n f r o n t a t i o n  w i t h  h i s  

a s s a i l a n t .  (R.258) L a t e r ,  Hec to r  I r i z a r r y  is informed by 

Margaret  Lore t h t a  Orlando Hernandez was making a  c la im 

a g a i n s t  t h e  e s t a t e .  Hector  a n g r i l y  r e p l i e d :  "Maybe t h a t  i s  

why he threw h imse l f  on t h e  f l o o r  t h a t  way." (R.510-511) 

Orlando had t e s t i f i e d  t h a t  he  th rew h imse l f  on t h e  f l o o r  and 

touched h i s  a s s a i l a n t ' s  shoe.  (R.258) 

The p o l i c e  a l s o  r a n  an exper iment  w i t h  James Ha rdee ' s  

automobi le  (which was under  t h e  c o n t r o l  of Hector  I r i z a r r y  

a t  t h e  time of t h e  homicide) .  The ga s  gauge w a s  c o n s i s t e n t  

w i th  Hector  I r i z a r r y  d r i v i n g  from M r .  Ha rdee ' s  mo the r ' s  l a k e  

house t o  t h e  d e a t h  scene  and back aga in .  (R.425-450) The 

d e p l e t i o n  of t h e  g a s o l i n e  s u g g e s t s  a  d i s c r epancy  which,  

i n c l u d i n g  g a s o l i n e  f o r  a  p r e s s u r e  washer ,  i s  n o t  r e c o n c i l e d .  

A l l  f a c t s  e l i c i t e d  i n  t h i s  c i r c u m s t a n t i a l  ev idence  

p ro secu t i on  p o i n t s  s q u a r e l y  t o  t h e  g u i l t  o f  Hector  I r i z a r r y .  



SUMMARY OF THE ARGUMENTS 

As t o  I s s u e  I :  There i s  no r e v e r s i b l e  e r r o r  as  t h e  

r e fe rence  t o  t h i s  polygraph was made dur ing t h e  

cross-examination of a  s t a t e ' s  wi tness .  The answer was n o t  

s o l i c i t e d  by t h e  prosecut ion .  The t r i a l  c o u r t  gave a  

c u r a t i v e  i n s t r u c t i o n ;  and,  n e i t h e r  a  p r i o r i  nor a  p o s t e r i o r i  

could t h e  ju ry  have concluded t h e  r e s u l t s  of t he  t e s t .  

A s  t o  I s s u e  11: The two machetes introduced i n t o  

evidence had p roba t ive  va lue  which outweighed any p re jud ice  

a p p e l l a n t  might argue below o r  he re .  They a r e  admiss ib le  a s  

they  a r e  so connected with  t h e  crime a t  bar  and which wi th  

a p p e l l a n t  a s  t o  throw l i g h t  on who k i l l e d  Carmen I r i z a r r y  

and who attempted t o  k i l l  Orlando Hernandez. That Hector 

I r i z a r r y  had favored machetes a s  both working t o o l s  and 

weapons goes t o  e s t a b l i s h  a b i l i t y  t o  p e r p e t r a t e  t h e  crime. 

A s  t o  I s s u e  111: There e x i s t s  a  procedural  d e f a u l t  t o  

t h e  claims r a i s e d  a s  defense counsel  d id  n o t  immediately 

o b j e c t  t o  t h e  purpor ted ly  improper argument. The t r i a l  

c o u r t  o f f e red  t o  g ive  a  c u r a t i v e  i n s t r u c t i o n  t o  t h e  ju ry .  

Defense counsel  dec l ined  t h e  c u r a t i v e  i n s t r u c t i o n .  On t h e  

m e r i t s  t h e  p r o s e c u t o r i a l  comments a r e  no t  s o  egregious  t h a t  

they p r e j u d i c a l l y  a f f e c t e d  I r i z a r r y ' s  s u b s t a n t i a l  r i g h t s .  



As to Issue IV: The communication between the bailiff 

and juror was heard by defense counsel with Irizarry 

present. The bailiff was never used by the lower court as 

its agent to answer jury questions. At bar the 

communication did not constitute an instruction on the law 

or a prohibited communciation with the jurors on a subject 

connected with the trial. There is absolutely no showing of 

prejudice under this claim which would support a mistrial. 

As to Issue V: Appellant's Lockhart v. McCree, (U.S. 

84-1865, pending) claim at present is not binding on this 

Court. This Court has rejected the death-qualif ied jury 

claim and under Witt v. State, 465 So.2d 510 (Fla. 1985) and 

has refused to revisit it in Porter v. State, So.2d , 

10 F.L.W. 573, 574 (Case No. 67,805, Opinion filed October 

As to Issue VI: The sentencing weighing process did 

not include improper aggravating circumstances nor exclude 

improper mitigating circumstances. 

As to Sub-point A: The homicide at bar was committed 

in a cold, calculated and premeditated manner. The murder 

photographs, plus Orlando Hernandez ' s testimony , set this 

case out as an execution; plus, the homicide was proven by 

circumstantial evidence to be one of premeditation. 



A s  t o  Sub-point B: This  homicide is  e s p e c i a l l y  

he inous ,  a t r o c i o u s  o r  c r u e l .  There is evidence of excess ive  

phys ica l  o r  mental s u f f e r i n g .  The evidence s t r o n g l y  

i n d i c a t e s  Carmen I r i z a r r y  was a b l e  t o  r o l l  o f f  t h e  bed a f t e r  

having su f fe red  f o u r  (4) machete blows t o  h e r  upper f r o n t  

body but  p r i o r  t o  having su f fe red  t h e  f i n a l  machete blow t o  

h e r  back reasonably suggest ing she  was awakened and remained 

conscious dur ing t h e  hacking and hewing. 

A s  t o  Sub-point C :  The t r i a l  cou r t  gave adequate 

cons ide ra t ion  t o  t h e  psychological  test imony received i n  

r e fe rence  t o  Hector I r i z a r r y ' s  mental  and emotional s t a t e  a t  

t h e  time of t h e  homicide. The t r i a l  c o u r t  has t h e  

d i s c r e t i o n  t o  accept  o r  r e j e c t  t h e  opinion of an exper t  even 

though d t  i s  uncontrover ted.  The t r i a l  c o u r t  gave D r .  

Mussenden's test imony t h e  weight t o  which it was e n t i t l e d .  

D r .  Mussenden was no t  e n t i r e l y  f a m i l i a r  with t h e  

c i r c u m s t a n t i a l  evidence presented by t h e  prosecut ion.  I t  i s  

no t  an a p p e l l a t e  func t ion  t o  re-weigh f i n d i n g s  of f a c t .  

That t h e  t r i a l  cou r t  found D r .  Mussenden's test imony t o  be 

of  no proba t ive  va lue  has a b a s i s  i n  t h e  record proper .  

A s  t o  Sub-point D :  The t r i a l  c o u r t  never f a i l e d  t o  

cons ider  any evidence i n  m i t i g a t i o n ;  b u t ,  t h a t  t h e  t r i a l  

cou r t  d id  n o t  f i nd  p ro fe r r ed  evidence i n  mi t iga t ion  does no t  

mean t h a t  i t  did n o t  cons ider  t h e  evidence. A l l  r e l e v a n t  

evidence i n  mi t iga t ion  was considered and weighed i n  t h e  

balance p r i o r  t o  pass ing  sentence.  Hector I r i z a r r y ' s  s o c i a l  



h i s t o r y  o f  menia l  jobs  and e i g h t h  g rade  educa t ion  were 

cons ide red  and r e j e c t e d .  That  evidence  o f  p o s i t i v e  work 

h a b i t s  ; compat ib le  r e l a t i o n s h i p  w i th  co-workers and 

employer ' s  f ami ly ;  and ,  no ev idence  of  angry  o r  v i o l e n t  

o u t b u r s t s  w a s  cons ide red  by t h e  t r i a l  c o u r t .  To n o t  f i n d  

t h e s e  f a c t o r s  t o  be non-s t a t u t o r y  m i t i g a t i n g  f a c t o r s  means 

t h a t  t hey  were r e j e c t e d  r a t h e r  t han  be ing  accep ted .  There 

i s  no ambigui ty  on t h i s  r e co rd .  

A s  t o  I s s u e  V I I :  The t r i a l  c o u r t  fo l lowed t h e  

t e ach ings  of Tedder i n  o v e r r i d i n g  t h e  j u r y  recommendation o f  

l i f e  imprisonment.  I n  t h i s  c a se  t h e  f a c t s  sugges t i ng  t h e  

s en t ence  of  d e a t h  a r e  s o  c l e a r  and convincing t h a t  v i r t u a l l y  

no r ea sonab l e  person could  d i f f e r .  Hector  I r i z a r r y  i s  a  

p r e v i o u s l y  conv ic ted  f e l o n  i nvo lv ing  t h e  u s e  of  v i o l e n c e ;  

t h e  f e l o n y  was committed wh i l e  a p p e l l a n t  was engaged i n  t h e  

commission o f  a  b u r g l a r y  o f  a  dwe l l i ng ;  t h e  f e l o n y  was 

committed i n  a  c o l d ,  c a l c u l a t e d ,  p remedi ta ted  manner; and ,  

t h e  f e l o n y  was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l .  

A s  t o  I s s u e  V I I I :  Th i s  i s  n o t  a  c a s e  of  u x o r i c i d e ;  

n o r ,  must t h i s  c o u r t  look  t o  u x o r i c i d e  i n  i t s  

p r o p o r t i o n a l i t y  review. The p a r t i e s  had been d ivorced  f o r  

s e v e r a l  y e a r s ;  and ,  had c o - h a b i t a t e d  a s  roommates i n  

s e p a r a t e  bedrooms p r i o r  t o  t h e  homicide. Th i s  i s  n o t  t h e  

domest ic  k i l l i n g  where t h i s  Cour t  ha s  s e t  a s i d e  t h e  d e a t h  

a p e n a l t y .  



A s  t o  I s s u e  I X :  There is no sen tenc ing  g u i d e l i n e s  

e r r o r  i n  a s se s s ing  a  25 year  minimum mandatory pena l ty  a s  i t  

is  bu t  a  nunc p ro  tunc  r e n d i t i o n  of t h e  o r a l  pronouncement; 

however, i f  t h e r e  must be s t r i c t  compliance wi th  t h e  o r a l  

pronouncement of s e n t e n c e ,  t h e  30 year  sen tence  is no t  

excess ive  a s  v i c t im  i n j u r y  may be used a s  a  reason t o  d e p a r t  

from t h e  gu ide l ines .  The s t a t e d  reasons  provide an adequate  

bas is f o r  sen tenc ing  a p p e l l a n t  above t h e  recommended range.  



ARGUMENT 

ISSUE I 

THE COURT BELOW ERRED I N  DENYING HECTOR 
IRIZARRY'S MOTION FOR MISTRIAL AFTER 
STATE WITNESS SERGEANT ANDREW DELUNA 
TESTIFIED CONCERNING A POLYGRAPH TEST 
THAT IRIZARRY AGREED TO TAKE. 

(As s t a t e d  by Appel lant)  

Appellant  overlooks t h e  contex t  i n  which t h e  answer,  

s o l i c i t e d  by defense counsel  occurred.  The 

cross-examination of Sgt .  DeLuna was c r i t i c a l .  Why was it 

c r i t i c a l ?  Because t h e  t r i a l  was focusing on penal  

admissions a g a i n s t  i n t e r e s t  a p p e l l a n t  had made. 

S p e c i f i c a l l y ,  Sgt .  DeLuna had n o t  informed a p p e l l a n t  of t h e  

type of wounds which caused t h e  dea th  of Carmen. During t h e  

0 i n t e rv i ew,  a p p e l l a n t  s t a t e d  he  would have c u t  h i s  own head 

o f f  before  he would have c u t  h e r  head o f f ,  and t h a t  i f  he 

wanted t o  k i l l  h e r  he would have c u t  he r  head o f f  two weeks 

e a r l i e r .  (R.328,350,353). Sg t .  DeLuna of t h e  Hillsborough 

County S h e r i f f ' s  o f f i c e  i n t e r r o g a t e d  a p p e l l a n t  on J u l y  26 th  

and August 3 ,  1984 (R.318-350). The t h r u s t  of t h e  defense  

ques t ion ing  was t o  e s t a b l i s h  whether t h e  penal  admissions 

were made on t h e  former o r  l a t t e r  da te .  I f  t h e  penal  

admissions were made on t h e  l a t t e r  d a t e ,  then perhaps 

a p p e l l a n t  had knowledge of t h e  d e c a p i t a t i o n  from a source  

o t h e r  than h i s  a c t u a l  wielding of a machete. S p e c i f i c a l l y ,  

two in te rv iews  were conducted on J u l y  26, which continued 

i n t o  t h e  af ternoon hours a f t e r  a p p e l l a n t  agreed t o  take  a 



polygraph (R.328,349). Defense counsel  opened t h e  door f o r  * t h e  wi tness  t o  "nail-down" t h e  d a t e  of t h e  p a r t i c u l a r  

i n t e rv i ew wi th  h i s  cross-examinat ion:  

Q. I guess  p a r t  of my problem, 
D e t e c t i v e ,  I am n o t  f i n d i n g  any 
memorial izing of a  second in t e rv i ew on 
J u l y  26th. I am see ing  two i n t e r v i e w s ,  
a  J u l y  26 th  in t e rv i ew i n  t h e  morning and 
an August 3rd in t e rv i ew which i s  
memorialized t h e r e .  

A.  Okay. During t h e  i n i t i a l  i n t e rv i ew 
wi th  t h e  defendant  it was an in t e rv i ew 
t h a t  kep t  going through t h e  a f te rnoon  
hours a f t e r  he agreed t o  t ake  a  poly- 
graph and from t h e r e  it j u s t  continued.  
I t  was one in t e rv i ew,  i f  you want t o  
look a t  it t h a t  way, one in t e rv i ew 
toge the r .  (R.349) 

Was a p p e l l a n t  deprived of a  f a i r  t r i a l  because t h i s  

answer was e l i c i t e d  (no t  by t h e  prosecu t ion)  bu t  by 

a p p e l l a n t ' s  counsel?  There i s  no dep r iva t ion .  F i r s t ,  i t  

cannot be ignored t h a t  defense  counsel  ignored t h e  

contemporaneous o b j e c t i o n  r u l e  by wa i t i ng  u n t i l  t h e  w i tnes s  

was excused t o  c a l l  a - b e n c h  conference t o  lodge o b j e c t i o n  

(R.355). Thus, t h e  "S ta te"  would a s s e r t  a  p rocedura l  

d e f a u l t  under Wainwright v. Sykes ,  433 U.S. 7 2 ,  53 L.Ed.2d 

594,  97 S.Ct. 2497 (1977) a s  a  bar  t o  cons ide ra t ion  of t h e  

claim. I f  t h i s  Court i s  i nc l ined  t o  address  t h e  m e r i t s ,  

t hen  Davis v. S t a t e ,  461 So.2d 70 (F la .  1984) c o n t r o l s .  

This  Court he ld :  



Unless  bo th  s i d e s  c o n s e n t ,  t h e  r e s u l t s  
of polygraph examina t ions  a r e  
i n a d m i s s i b l e  i n  a d v e r s a r i a l  p roceed ings .  
Walsh v. S t a t e ,  418 So.2d 1000 ( F l a .  
1982) .  Here ,  however,  n e i t h e r  p a r t y  
sough t  t o  have any such r e s u l t s  
in t roduced .  The mere mention of  t h e  
p o s s i b i l i t y  o f  a  polygraph examinat ion  
does n o t  compel t h e  g r a n t i n g  o f  a new 
t r i a l .  See S u l l i v a n  v .  S t a t e ,  303 So.2d 
632 ( F l a .  1974) . c e r t .  d e n i e d .  428 U.S. 
911 , ' 9 6  S.Ct.  3226,  49 L.Ed.2d 1220 
(1 976) .  The t r i a l  c o u r t '  s c a u t i o n a r y  
i n s t r u c t i o n  t o  t h e  j u r y  cured  any 
problem w i t h  t h i s  w i t n e s s '  i n a d v e r t e n t  
r e f e r e n c e  t o  a polygraph examina t ion ,  
and we f i n d  no e r r o r  on t h i s  p o i n t .  

(Tex t  of  461 So.2d a t  70) 

H e r e ,  t h e  t r i a l  c o u r t ,  a f t e r  h e a r i n g  argument ,  

c o n s i d e r e d  a p p e l l a n t ' s  r e q u e s t  t o  g i v e  a c u r r a t i v e  

i n s t r u c t i o n  (R. 366) . The j u r y  was g i v e n  t h e  i n s t r u c t i o n  

(R.372). The c o u r t  based i t s  r u l i n g  on t h e  l o g i c  o f  

S u l l i v a n  and F r a z i e r  v.  S t a t e ,  425 So.2d 192 ( F l a .  3d DCA 

1983) .  I n  t h e  l a t t e r ,  t h e  w i t n e s s  s t a t e d :  " ... and Henry 

f lunked  t h e  polygraph."  A s  t h e  c o u r t  observed t h a t  a 

mis t r i a l  w a s  mandated because  t h e  p r e j u d i c i a l  impact  of t h i s  

damning ev idence  would n o t  be  cured  by a  c a u t i o n a r y  

i n s t r u c t i o n .  I n  no way a r e  t h e  r e s u l t s  o f  t h e  polygraph a t  

b a r  communicated t o  t h e  j u r y  i n  t h i s  w i t n e s s '  t e s t imony .  



ISSUE I1 

THE COURT BELOW ERRED I N  ALLOWING THE 
STATE TO INTRODUCE INTO EVIDENCE AT 
HECTOR IRIZARRY'S TRIAL TWO MACHETES 
WHICH WERE IRRELEVANT AND PREJUDICIAL. 

(As s t a t e d  by Appel lant)  

A t  t r i a l ,  t he  fol lowing t r a n s p i r e d  i n  r e f e rence  t o  t h e  

machetes i n  ques t ion :  

Q.  Did you a l s o ,  subsequent t o  t h a t  day ,  
o b t a i n  a  machete from Margaret Lore? 

A.  On t h e  3 1 s t  of J u l y ,  y e s ,  s ir .  

Q .  And where d id  you o b t a i n  t h a t  machete 
from? 

A. I t  was given t o  me by h e r  a t  h e r  
res idence .  

Q. I show you what has been marked a s  
S t a t e ' s  Exh ib i t  Number 24 f o r  
i d e n t i f i c a t i o n .  Is t h a t  t he  machete 
given t o  you by M s .  Lore? 

A.  Yes, i t  i s .  

Q .  Does i t  appear t o  be i n  s u b s t a n t i a l l y  
t h e  same condi t ion  a s  when you rece ived  
i t  from M s .  Lore? 

A.  Yes, i t  does. 

Q.  Did you p l ace  i t  i n  evidence,  s i r?  

A. Yes, I d id .  

Q. Now, S t a t e ' s  Exh ib i t  Number 25 marked 
f o r  i d e n t i f i c a t i o n ,  it  was a l s o  placed 
i n  evidence by you, s i r?  

A. Yes, i t  was. 



MR. BENITO:  A t  t h i s  time t h e  S t a t e  
would move i n t o  evidence S t a t e ' s  
Exh ib i t s  24 and 25. 

MR. DONERLY: Objec t ion ,  re levancy.  

THE COURT: Overruled.  Received i n t o  
evidence a s  S t a t e ' s  Exh ib i t s  Numbers 24 
and 25. 

( S t a t e ' s  E x h i b i t s  Numbers 24 and 25 were 
rece ived . )  

As suppl ied by a p p e l l a n t ,  t h e  r u l e  of evidence 

announced i n  H a r r i s  v. S t a t e ,  177 So. 187,  190 (Fla .  1937) 

s t a t e s :  

. . .where t h e  in t roduc t ion  of weapons 
would have some p roba t ive  value and he lp  
determine t h e  g u i l t  of  t h e  accused,  they 
might be admit ted even though they were 
no t  proven t o  be t h e  weapons used i n  t h e  
commission of t h e  a l l e g e d  crime. 

(Text of 177 So. a t  190) 

The "Sta te"  would urge  t h a t  t h e  machetes i n  ques t ion  a r e  

admiss ib le  i n  evidence a s  they a r e  so connected with  t h e  

crime a t  bar  and wi th  Hector Manuel I r i z a r r y  as  t o  throw 

l i g h t  on t h e  m a t e r i a l  i nqu i ry  i n  t h e  case  -- who k i l l e d  

Carmen I r i z a r r y  and who attempted t o  k i l l  Orlando Hernandez? 

The prosecutor  made a prima f a c i e  showing of i d e n t i t y  and 

connect ion with  t h e  crime. A connection with t h e  machetes 

was made with  Hector I r i z a r r y  a s  he used machetes i n  h i s  

work (R.392) and he gave a machete t o  Carmen I r i z a r r y  f o r  



h e r  p r o t e c t i o n  (R.501). C l e a r l y ,  t h e  two machetes admi t ted  

i n t o  evidence a r e  connected w i t h  Hector  I r i z a r r y .  What t hen  

i s  t h e  p r o b a t i v e  va lue?  The machetes e s t a b l i s h  Hector  

I r i z a r r y  i s  f a m i l i a r  w i t h  machetes ;  knows how t o  u se  them; 

gave a  machete ( a s  a  weapon of cho ice )  t o  Carmen I r i z a r r y  

f o r  h e r  s e l f - p r o t e c t i o n .  Machetes a r e  n o t  commonly used i n  

F l o r i d a  a s  weapons f o r  t h e  p e r p e t r a t i o n  of crime. That  

Hector  I r i z a r r y  pos se s se s  such an e x p e r t i s e  i s  r e l e v a n t  and 

p r o b a t i v e  of t h e  f a c t  t h a t  he  is  capab le  of  be ing  equipped 

w i t h  machetes ( c r i m i n a l  t o o l s ) .  The p rosecu t ion  connected 

Hector  I r i z a r r y  w i t h  t h e  machete he  gave h i s  l a t e  ex-wife 

f o r  h e r  s e l f - p r o t e c t i o n ;  a n d ,  he  was connected w i t h  t h e  

machete he used working f o r  J i m  Hardee. 

I n  United S t a t e s  v. Sarmiento-Perez ,  724 F.2d 898 ( 1 1 t h  

C i r .  1984 ) ,  a p p e l l a n t ,  i n  an appea l  from a  coca ine  

c o n v i c t i o n ,  argued t h e  t r i a l  c o u r t  committed r e v e r s i b l e  

e r r o r  when it admit ted  i n t o  evidence coca ine  s e i z e d  from h i s  

accompl ices .  Appe l lan t  was n o t  p r e s e n t  when h i s  accompl ices  

were a r r e s t e d  i n  a  Miami h o t e l  room and coca ine  s e i z e d .  I n  

r e l i a n c e  on United S t a t e s  v.  White,  439 U.S. 848 ,  99 S.Ct. 

148 ,  58 L.Ed.2d 149 (1978) ,  t h e  E leven th  C i r c u i t  r e s t a t e d :  

"Proof of t h e  connec t ion  of  p h y s i c a l  evidence w i th  a  

de fendan t  goes t o  t h e  weigh t  o f  t h e  evidence r a t h e r  t h a n  i t s  

a d m i s s i b i l i t y . "  See ,  a l s o ,  United S t a t e s  v. S o t o ,  591 F.2d 



1091 , 1099-1 100 ( 5 t h  C i r .  1979).  A t  b a r ,  t h e r e  i s  d i r e c t  

ev idence  connec t ing  Hec to r  I r i z a r r y  w i t h  t h e  machetes 

admi t t ed  i n t o  evidence .  The t r i a l  c o u r t  d i d  n o t  abuse  i t s  

d i s c r e t i o n  i n  a d m i t t i n g  t h e  machetes i n t o  evidence .  



ISSUE I11 - 

THE COURT BELOW ERRED I N  D E N Y I N G  HECTOR 
IRIZARRY'S MOTIONS FOR MISTRIAL DUE TO 
IMPROPER REMARKS OF THE PROSECUTOR 
D U R I N G  HIS FINAL ARGUMENTS TO THE J U R Y .  

(As s t a t e d  by Appel lant)  

Appel lant  complains of comments made by t h e  p rosecu to r  

dur ing c l o s i n g  argument. The comments a r e :  

11 . . .he does what we know he d id . "  
(R.599) 

I I . . .which we know t h e  defendant took." 
(R. 599) 

". . . t h e  r o u t e  we know he took. I! 

(R.600) 

Defense counsel  f a i l e d  t o  o b j e c t  dur ing  argument. The t r i a l  

a c o u r t  noted t h i s  and ru l ed  t h a t  a p p e l l a n t  was p rocedura l ly  

de fau l t ed  from pursuing t h i s  o b j e c t i o n  (R.603-604) . On 

a l t e r n a t e  grounds,  t h e  t r i a l  c o u r t  he ld  t h a t  a p p e l l a n t ' s  

claim d id  n o t  war ran t  a  m i s t r i a l ;  b u t ,  o f f e r e d  t h e  fol lowing 

t o  defense  counsel  ". . . i f  you want me t o  g ive  a  c u r a t i v e  

i n s t r u c t i o n  I w i l l  do it." (R.604). A f t e r  t h e  bench 

conference ,  defense  counsel  began h i s  f i n a l  argument 

(R.605). A t  t h e  conclusion of t h e  defense  c l o s i n g  argument, 

a c u r a t i v e  i n s t r u c t i o n  was given as  t o  a  s e p a r a t e  claim 

(R.650); b u t ,  n o t  t h e  ones p rev ious ly  a s s a i l e d .  No c u r a t i v e  

i n s t r u c t i o n  w a s  g iven on t h e  s o l i c i t a t i o n  from t h e  bench. 

However, t h e  j u r y  w a s  c l e a r l y  i n s t r u c t e d  p r i o r  t o  t h e  

p rosecu t ion '  s c l o s i n g :  



Please  remember t h a t  what t h e  a t t o r n e y s  
s a y  is n o t  evidence.  . . (R.567) 

Learned Hand observed ,  " I t  is impossible  t o  expec t  t h a t  

a  c r imina l  t r i a l  s h a l l  be conducted wi thout  some showing of 

f e e l i n g ;  t h e  s t a k e s  a r e  h i g h ,  and t h e  p a r t i c i p a n t s  a r e  

i n e v i t a l y  charged wi th  emotion." United S t a t e s  v. Wexler,  

79 F.2d 526,  529-530 (2nd C i r .  1935) ,  c e r t .  den i ed ,  297 U.S. 

703 (1 936) . I n  f i f t y  y e a r s ,  t imes  have no t  changed. 

The i n t e r e s t i n g  a s p e c t  of t h i s  c la im is  t h e  p rocedura l  

d e f a u l t .  See ,  Wainwright v. Sykes ,  433 U.S. 7 2 ,  53 L.Ed.2d 

594,  97 S.Ct. 2497 (1977). I n  f e d e r a l  p rosecu t ions  where 

t h e r e  i s  no o b j e c t i o n ,  review is l i m i t e d  t o  t h e  " p l a i n  

e r r o r "  s t anda rd .  I n  United S t a t e s  v. Lacayo, 758 F.2d 1559,  

1564-1 565 (1 1 t h  C i r .  1985) , Judge Fay i n  a p p l i c a t i o n  of 

Fed.R.Crim.P. 52(b)  , p o i n t s  o u t :  

[4-61 These remarks were n o t  ob j ec t ed  t o  
by t r i a l  counse l ,  and review is 
t h e r e f o r e  l i m i t e d  t o  t h e  " p l a i n  e r r o r "  
s t anda rd .  Fed.R.Crim.P. 52 (b ) .  The 
Supreme Court  has  r e c e n t l y  r e i t e r a t e d  
t h a t  "Rule [ 5 2 ( b ) ]  a u t h o r i z e s  t h e  Courts  
of  Appeals t o  c o r r e c t  on ly  ' p a r t i c u l a r l y  - - 

egreg ious  e r r o r s , '  u n i t e d - s t a t e s  v. 
Frady,  456 U.S. 152 ,  163,  102 S.Ct. 
1584. 1592.  71 L.Ed.2d 816 (1982) .  t hose  
e r r o r s  t h a t  ' s e r i o u s l y  a f f e c t  t h e '  
f a i r n e s s ,  i n t e g r i t y  o r  p u b l i c  r e p u t a t i o n  
of j u d i c i a l  proceedings-,  ' u n i t e d -  s t a t e s  
v. Atkinson [297 U.S. 157 ,  160,  56 S.Ct. 
391 , 392,  80 L.Ed. 555 (1936) l .  United 
S t a t e s  v. Young, U.S. , 105 S.Ct. 
10-38, 1046-47, 8 4 . E d . 2 d l  (1985). 
The re fo re ,  t h e  p l a i n  e r r o r  r u l e  must be 
used s p a r i n g l y ,  and such an a s s e r t i o n  
must be eva lua t ed  i n  t h e  con tex t  of t h e  



e n t i r e  r e c o r d .  I d .  105 S.Ct .  a t  1047. 
Apar t  from t h e  p l a i n  e r r o r  r u l e ,  t h e  
two-par t  t e s t  f o r  de te rmin ing  t h e  
e x i s t e n c e  of  p r o s e c u t o r i a l  misconduct  i s  
whether  t h e  remarks were improper and 
whether  t h e y  p r e j u d i c i a l l y  a f f e c t e d  t h e  
d e f e n d a n t ' s  s u b s t a n t i a l  r i g h t s .  United 
S t a t e s  v. Z i e l i e ,  734 F.2d 1447,  1460 
(1 1 t h  C i r .  1984) , c e r t .  d e n i e d ,  U.S. 
, 105 S.Ct.  957 ,  8 3  L.Ed.2d 9 6 4 a n d  

U.S. , 105 S.Ct .  1192 ,  84 L.Ed.2d 
338 (1985). 

The United S t a t e s  Supreme Court  i n  United S t a t e s  v.  

Young, - U.S. , 105 S.Ct .  1038 ,  1044,  8 4  L.Ed.2d 1 

(1985) [ q u o t i n g  Dunlop v.  Uni ted  S t a t e s ,  165 U.S. 486 ,  498 ,  

17 S.Ct .  375 ,  3 7 9 ,  41 L.Ed. 799 (1897) l  observed " t h a t  ' i n  

t h e  h e a t  of a rgument ,  c o u n s e l  do o c c a s s i o n a l l y  make remarks 

t h a t  a r e  n o t  p r e j u d i c i a l  t o  t h e  accused.  "' The argument 

a p p e l l a n t  a s s e r t s  has  no b a s i s .  The " S t a t e "  concedes t h a t  a  

p r o s e c u t o r  "may s t r i k e  h a r d  b lows,  he  i s  n o t  a t  l i b e r t y  t o  

s t r i k e  f o u l  ones ."  Berger  v.  Uni ted  S t a t e s ,  295 U.S. 7 8 ,  

8 8 ,  55 S.Ct.  629 ,  6 3 3 ,  79 L.Ed. 1314 (1985) ;  Uni ted  S t a t e s  

V. Young, - U.S. , 105 S.Ct .  1038,  84 L.Ed.2d 1 (1 985) .  

H e r e ,  no  f o u l  blows were s t r u c k .  Even assuming t h e  

argument was somewhat improper [and i t  was n o t ]  , i t  was n o t  

s o  e g r e g i o u s  t h a t  it p r e j u d i c i a l l y  a f f e c t e d  I r i z a r r y ' s  

s u b s t a n t i a l  r i g h t s .  

The p r a c t i c e  t h i s  Cour t  mandates i s  b e s t  couched a s  

d i s c r e t i o n a r y .  The c o n t r o l  o f  comments i n  c l o s i n g  arguments  

i s  w i t h i n  a  t r i a l  c o u r t ' s  d i s c r e t i o n ,  and a  c o u r t ' s  r u l i n g  

w i l l  n o t  be o v e r t u r n e d  u n l e s s  a  c l e a r  abuse  is shown. 



T e f f e t e l l e r  v. S t a t e ,  439 So.2d 840 (F l a .  1983 ) ,  c e r t .  

0 d e n i e d ,  U.S. , 104 S.Ct. 1430,  79 L.Ed.2d 754 (1984) ;  

and ,  Breedlove v. S t a t e ,  413 So.2d 1 (F l a .  1982 ) ,  c e r t .  

d e n i e d ,  459 U.S. 882. What more could  t h e  t r i a l  c o u r t  have 

done. A c u r a t i v e  i n s t r u c t i o n  was o f f e r e d ;  and ,  f o r  perhaps  

s t r a t e g y  r e a s o n s ,  de fense  counse l  dec l i ned  t h e  o f f e r .  I n  

t h e  absence o f  fundamental e r r o r  t h e  f a i l u r e  t o  o b j e c t  

p r ec ludes  c o n s i d e r a t i o n  of  t h i s  p o i n t  on appea l .  B a s s e t t  v.  

S t a t e ,  449 So.2d 803 ( F l a .  1984) ;  Mason v .  S t a t e ,  438 So.2d 

374 (F l a .  1983) , c e r t .  d e n i e d ,  - U.S. - 9  104 S.Ct. 1330,  

79 L.Ed.2d 725 (1984).  



ISSUE I V  

HECTOR IRIZARRY'S CONVICTIONS MUST BE 
REVERSED BECAUSE OF IMPROPER 
COMMUNICATION BETWEEN THE BAILIFF AND 
THE J U R Y  D U R I N G  DELIBERATIONS. 

(As s t a t e d  by Appel lan t )  

Whatever communication which t r a n s p i r e d  between t h e  

j u r y  and t h e  b a i l i f f  was c e r t a i n l y  no t i ced  by defense  

counsel  (R.685-688). See ,  C u r t i s  v. S t a t e ,  So.2d , 

10 F.L.W. 533,  fn2 (Case No. 65 ,891 ,  Opinion f i l e d  September 

26 ,  1985).  I n  Ivory  v. S t a t e ,  351 So.2d 26 ,  27 (F l a .  1977) , 

t h e  t r i a l  judge wi thout  n o t i f y i n g  t h e  de fendan t ,  h i s  

counse l ,  o r  counsel  f o r  t h e  s t a t e ,  and o u t s i d e  of t h e i r  

p r e sence ,  o rdered  t h e  b a l i f f  t o  d e l i v e r  a  medical  examiner '  s 

r e p o r t  t o  t h e  j u ry .  I t  was subsequent ly  d i scovered  t h a t  t h e  

medical  examiner ' s  r e p o r t  had n o t  been admit ted  i n t o  

evidence.  This  Court  found t h e  lower c o u r t ' s  c u r a t i v e  

i n s t r u c t i o n  t o  d i s r e g a r d  t h e  medical  examiner ' s  r e p o r t  

i n s u f f i c i e n t  t o  un r ing  t h e  b e l l  t h a t  was r i ng ing .  

The f a c t s  a t  ba r  can be d i s t i n g u i s h e d  from Ivory.  

Here ,  t h e  c o u r t  reconvened,  pending v e r d i c t ,  so  t h a t  a  

r e q u e s t  f o r  a  v ideo  t a p e  might be rece ived  (R.685). Both 

I r i z a r r y  and h i s  counsel  were p r e s e n t  ( ~ . 6 8 5 ) ;  b u t ,  t h e  

p rosecu to r  was n o t  (R.685). The b a i l i f f  was i n s t r u c t e d  t o  

d i r e c t  t h e  j u r y  t o  reduce t h e i r  r e q u e s t  t o  w r i t i n g  (R.685). 

When t h i s  d i r e c t i v e  was g i v e n ,  one of  t h e  j u r o r s  v e r b a l l y  

i nqu i r ed  (which defense  counse l  heard  and noted) about  a  



c o l l a t e r a l  m a t t e r .  The e n t i r e  s c e n a r i o  was r e c o n s t r u c t e d :  

THE COURT: A l l  r i g h t .  M r .  B a l i f f  open 
t h e  j u r y  door and r e c e i v e  t h e  ques t i on .  

(The b a i l i f f  complied.)  

THE COURT: "March 2 7 t h ,  1985,  5 :20 p.m. 
We, t h e  j u r y ,  r e q u e s t  t o  s e e  t h e  v ideo  

I I t ape .  Rober t  A. Deamer, Foreman. 

Now, do you wish t o  f u r t h e r  pu r sue  
what a l s o  happened? 

MR. DONERLY: Yes,  Your Honor. I would 
l i k e  t h e  b a i l i f f  t o  s t a t e ,  a s  an o f f i c e r  
of  t h e  c o u r t  and I d o n ' t  need him sworn, 
b u t  I would l i k e  t o  have him s t a t e  what 
t h e  j u r y  s a i d  and what he s a i d .  

THE COURT: A l l  r i g h t .  M r .  Lazza r a ,  a f t e r  
t h e  j u r y  informed you t hey  wanted t o  s e e  
t h e  v ideo  t a p e  o r a l l y ,  then  d id  t h e  j u r y  
make any f u r h t e r  r e q u e s t  o f  you? 

THE BAILIFF: There was a knock on t h e  
door. When I answered one of t h e  j u r o r s  
wanted t o  a s k  me a p o i n t  o f  procedure .  
I t r i e d  t o  c u t  i n  h i s  conve r sa t i on  and 
when I heard  t h e  word " v e r d i c t , "  I 
adv i sed  them t h a t  t h e  v e r d i c t  must be 
w r i t t e n  on t h e  s l i p s  t h a t  was i s sued  by 
t h e  Judge and any q u e s t i o n s  on paper  and 
I c lo sed  t h e  door.  

MR. DONERLY: S i r ,  I thought  you had t o l d  
me t h e  q u e s t i o n  had something abou t  t h e  
mechanism of  t a k i n g  a v o t e ?  

THE BAILIFF: No. A l l  I heard  is t h e  
words "ve rba l "  and " v e r d i c t , "  and I 
i n t e r ceded .  



Defense counse l  o b j e c t e d  on t h e  b a s i s  of I vo ry ;  and ,  he  

8- renewed t h i s  c la im i n  h i s  motion f o r  new t r i a l  (~ .97O-971 ) .  

Although t h e  communication on t h e  c o l l a t e r a l  p o i n t  was n o t  

a u t h o r i z e d ,  it  cannot  be argued t h a t  i t  was unsuperv i sed .  

There was no danger  o f  s t a l e n e s s ;  and ,  t h e  b a i l i f f  t e s t i f i e d  

a s  an o f f i c e r  o f  t h e  c o u r t .  The communication between t h e  

b a i l i f f  and j u r y  i s  r e g r e t a b l e ;  b u t ,  s u r e l y  it is n o t  o f  

such a  fundamental  n a t u r e  a s  t o  r e q u i r e  a  new t r i a l .  Here ,  

t h e  t r i a l  c o u r t  d i d  n o t  u s e  t h e  b a i l i f f  a s  a  c o u r t  agen t  t o  

answer ques t i ons .  I n  no way was t h i s  b a i l i f f  d i spa t ched  t o  

f i e l d  and answer j u r y  q u e s t i o n s .  He was d i spa t ched  t o  

communicate a  bench d i r e c t i v e :  Reduce j u r o r  q u e s t i o n s  t o  

w r i t i n g .  Whatever j u r o r  q u e s t i o n  was asked was heard  by 

a defense  counse l .  The e n t i r e  ep i sode  was immediately 

r e c o n s t r u c t e d  f o r  e v a l u a t i o n  a s  t o  harm and p r e j u d i c e .  

Here ,  no th ing  was asked o r  answered which would by any 

s t r e t c h  of  t h e  imagina t ion  undermine t h e  conf idence  i n  t h e  

v e r d i c t .  That  t h e  b a i l i f f  adv i sed  t h e  j u r y  t h a t  t h e  v e r d i c t  

was t o  be w r i t t e n  on t h e  s l i p s  i s s u e d  by t h e  judge and 

q u e s t i o n s  were t o  be reduced t o  w r i t i n g  (R.688) i s  n o t  

s u b s t a n t i v e .  I n  Degeer v. S t a t e ,  349 So.2d 713 ( F l a .  2d DCA 

1977) , c e r t .  d en i ed ,  358 So.2d 129 ( F l a .  1978) [which was 

decided subsequent  t o  I v o r y ] ,  Judge Grimes found n e i t h e r  a  

v i o l a t i o n  o f  F1a.R.Crim.P. 3.410 nor  o f  5918.07, F l o r i d a  

S t a t u t e s  (1975).  I n  Degeer,  t h e  b a i l i f f  t o l d  t h e  j u r y  t h a t  

a  c e r t a i n  photograph was n o t  i n  evidence .  T h i s  



communication was held to be part of the bailiff's 

obligation. The communication did not constitute an 

instruction on the law or a prohibited communication with 

the jurors on a subject connected with the trial. At bar, 

the communication between the bailiff and juror was not an 

instruction on the law or a prohibited communication on a 

subject connected with the trial. 

Here, the communication was proper; however, if it were 

improper [and it is not] , then it is not clear that an 

improper communication with jurors automatically mandates a 

new trial. In Crews v. State, 442 So.2d 432 (Fla. 5th DCA 

1983), Judge Sharp in reliance on Walt Disney World Co. v. 

Althouse, 427 So.2d 1135 (Fla. 5th DCA 1983); Ennis v. 

State, 300 So.2d 325 (Fla. 1 st DCA 1974); and, Degeer v. 

State, supra, points out authority exists that a showing of 

prejudice must be made prior to granting of relief. Also, 

Judge Sharp points to the authority of Caldwell v. State, 

340 So.2d 490 (Fla. 2d DCA 1976); Randolph v. State, 36 

So.2d 673 (Fla. 2d DCA 1976); and, Holzapfel v. State, 120 

So.2d 195 (Fla. 3d DCA 1960) for the proposition that 

reversible error occurred whether or not the communication 

was legally correct and not harmful, or unknown. 

At bar, the "State" would maintain that there has been 

no violation of F1a.R.Crim.P. 3.410 nor of 5918.07, Florida 

Statutes (1 983). The contact bailiff had with the juror 

fell within the scope of his obligations and duties. 



ISSUE V 

THE TRIAL COURT ERRED I N  EXCLUDING A 
PROSPECTIVE J U R O R  FROM HECTOR I R I Z A R R Y '  S 
TRIAL BECAUSE OF HER RESERVATIONS 
CONCERNING CAPITAL PUNISHMENT, AS A J U R Y  
SELECTED I N  SUCH A MANNER IS NOT 
REPRESENTATIVE OF A CROSS-SECTION OF THE 
COMMUNITY, AND IS ALSO MORE PRONE TO 
CONVICT, I N  VIOLATION OF THE SIXTH AND 
FOURTEENTH AMENDMENTS TO THE 
CONSTITUTION OF THE UNITED STATES. 

(As s t a t e d  by Appellant)  

A t  b a r ,  the  following t r ansp i red  with Ju ro r  No. 19: 

Ramona Whitman a f t e r  she answered t h a t  under the  proper 

circumstances she could not  recommend t o  the  court  t h a t  the  

defendant be sentenced t o  death (R. 130-1 31 ) : 

Q. Would i t  be f a i r  t o  say under no 
circumstances,  Ms. Whitman, could you 
recommend t o  t h e  Court t h a t  t h e  
defendant be sentenced t o  death? 

A.  I j u s t  d o n ' t  be l ieve  i n  k i l l i n g  l i k e  
t h a t .  

Q. Let me ask you t h i s :  Would you 
automatical ly  vote  - -  would you 
automatical ly  vote  aga ins t  the  
imposition of the  death penal ty? 

A.  Not au tomat ica l ly ,  no. 

Q. Excuse me? 

A. Not au tomat ica l ly ,  I w i l l  have t o  
hear i t  f i r s t .  

Q. Okay. 
Then you w i l l  be w i l l i n g  t o  l i s t e n  t o  

the  evidence t o  determine whether o r  not  



you, i f  you a r e  a  member of t h e  j u r y ,  
t h a t  you should recommend t a h t  t h e  man 
be sentenced t o  dea th?  

A. Yes. 

Q. A f t e r  hea r ing  t h a t ,  i f  t h e  
c i rcumstances  were p rope r ,  could you, i n  
f a c t ,  vo t e  t o  recommend t h e  dea th  
pena l ty?  

A. I would have t o  be r e a l l y  convinced. 

Q. But you cou ld ,  l e t ' s  put  it t h a t  way? 

A. I f  I had t o ,  yes.  

Q. Not i f  you had t o  bu t  i f  you were 
convinced t h a t  t h e  circumstances were 
p rope r ,  could you v o t e  and recommend t h e  
dea th  pena l ty?  

A. I d o n ' t  t h i n k  so .  

A. Wel l ,  because you have r e s e r v a t i o n s  
about c a p i t a l  punishment, do you th ink  
they would prevent  you from making an 
i m p a r t i a l  d e c i s i o n  a s  t o  t h e  de fendan t ' s  
g u i l t  o r  innocence i n  t h e  f i r s t  phase ,  
you would be worr ied about  t h e  dea th  
pena l ty  when you a r e  cons ide r ing  whether 
he  i s  g u i l t y  o r  innocent?  Do you th ink  
t h a t  w i l l  have an e f f e c t  on your 
d e l i b e r a t  ions?  

A .  Yes. 

Ramona Whitman's opinions  remained unchanged when ques t ioned  

by defense  counseld (R .  151 -1  5 5 ) .  

A c l o s e  reading of t h i s  record r e v e a l s  t h a t  Ramona 

Whitman's r e s e r v a t i o n s  concerning c a p i t a l  punishment focused 

no t  on t h e  g u i l t  phase of t h e  t r i a l  bu t  r a t h e r  on t h e  

pena l ty  phase of t h e  t r i a l .  M s .  Whitman was of t h e  opinion 



s h e  could n o t  recommend a s e n t e n c e  of  dea th .  The j u r y  i n  

t h i s  case  sha r ed  M s .  Whitman's view and d i d  n o t  recommend 

d e a t h  (R.969). The record  r e f l e c t s  t h e  fo l l owing  i n  

r e f e r e n c e  t o  de f ense  c o u n s e l ' s  q u e s t i o n i n g :  

Q. No, l e t ' s  s a y  you found him t o  b e  
g u i l t y  a f t e r  you have heard  a l l  of  t h e  
ev idence ,  a f t e r  you have heard  a l l  of 
t h e  ev idence ,  and you go back i n  t h e  
j u r y  room and you t a l k  it over  w i th  t h e  
o t h e r  j u r o r s ,  you a r e  convinced --  

A. That  h e ' s  g u i l t y ?  

Q. - -  t h a t  he committed t h e  f i r s t - d e g r e e  
murder,  b u t  would you c o n v i c t  him, would 
you j o i n  t h e  o t h e r  j u r o r s  i n  c o n v i c t i n g  
him by s ay ing  h e ' s  g u i l t y  of 
f i r s t - d e g r e e  murder? 

A. Yes. 

Q. And you can do t h a t ,  t h a t  i s ,  c o n v i c t  
him of  f  i r s t - d e g r e e  murder even though 
c a p i t a l  punishment might  t hen  go over  
your head? 

A .  Yeah, I can s a y  h e ' s  g u i l t y  b u t  I 
c o u l d n ' t  s a y ,  you know, pu t  him i n  t h e  
e l e c t r i c  c h a i r .  (R .  153-1 54) 

The p r o s e c u t o r i a l  c h a l l e n g e  and de f ense  o b j e c t i o n  r e a d s  as 

fo l lows  : 

MR. BENITO: A t  t h i s  t ime t h e  S t a t e  would 
s t r i k e  M s .  Whitman f o r  cause  based on 
h e r  views o f  t h e  c a p i t a l  punishment and 
I w i l l  c i t e  t o  t h e  Cour t  t h e  r e c e n t  c a s e  
o f  W i t t  v e r s u s  Wainwright ,  which i s  t h e  
new s t a n d a r d  adopted by t h e  United 
S t a t e s  Supreme c o u r t ,  c i t e d  i n  t h a t  c a s e  
t h e  p roper  s t a n d a r d  f o r  de te rmin ing  
whether  a person  may be excluded f o r  



cause on h i s  views on c a p i t a l  punishment 
i f  i t  impairs the  performance of h i s  
d u t i e s  as  a ju ro r  i n  accordance with the  
i n s t r u c t i o n s .  

And I be l ieve  she sa id  so on 
numerous occasions t h a t  she cannot vote  
o r  recommend t o  t h e  Court death whether 
the  defendant ,  under any circumstances 
and t h a t  I would concede s u b s t a n t i a l l y  
impedes he r  a b i l i t y  t o  perform a duty as  
a ju ro r  in  t h i s  case. 

MR. DONERLY: Judge, the  defendant ' s  
pos i t ion  is  under the  recent  Eighth 
C i r c u i t  case ,  t h a t  name of which I do 
not  know o f f  the  top of my head, i s  i f  
j u r o r s  l i k e  Ramona Whitman a r e  being 
excused f o r  cause h e ' s  being deprived of 
a jury from a f a i r  c ross-sec t ion  of the  
community o r  one chal lenge of t h a t  
cross-examination a r e  those people who 
do not  be l i eve  i n  the  death penal ty and 
i t  w i l l  be our pos i t ion  t h a t  one could 
reconci le  with Wainwright and the  Eighth 
C i r c u i t  case by having he r  removed and 
be placed by an a l t e r n a t e  should the re  
be a need f o r  a second phase. She s a i d  
she could convict  i f  the  evidence proved 
M r .  I r i z a r r y  g u i l t y  beyond a reasonable 
doubt . 
THE COURT: The Court w i l l  excuse M s .  
Whitman f o r  cause. She even meets t h e  
Witherspoon t e s t  p lus  the  l a t e s t  United 
S t a t e s  Supreme Court t e s t .  

I r i z a r r y ' s  r e l i a n c e  on Grigsby v. Mabry, 

(8 th  C i r .  1985) , c e r t .  g ranted ,  October 7 ,  1985, sub. nom. 

Lockhart v. McCree, - U.S. , 38 C r L  4030 (U.S. 84-1865, 

pending) i s  misplaced. Lockhart has been re j ec ted .  See,  

Wainwright v. Wit t ,  - U.S. , 83 L.Ed.2d 841 (1 985) ; 

W i t t  v. Wainwright, U.S. , 84 L.Ed.2d 801 (1 985) ; - 



Caruthers v. State, 465 So.2d 496 (Fla. 1985); Copeland v. 

State, 457 So.2d 101 2 (Fla. 1984) ; Gafford v. State, 387 

So.2d 333 (Fla. 1980); Witt v. State, 465 So.2d 510 (Fla. 

1985). See also, McClesky v. Kemp, 753 F.2d 877 (11th Cir. 

1985) ; Smith v. Balkcom, 660 F.2d 573 (5th Cir. Unit B 

1980); Spinkellink v. Wainwright, 578 F.2d 582 (5th Cir. 

1978) ; Keeton v. Garrison, 742 F.2d 129 (4th Cir. 1984) ; 

Witt v. Wainwright, 755 F.2d 1396 (1 1 th Cir. 1985). 

Irizarry concedes in his brief that Grigsby conflicts 

with Smith v. Balkcom, 660 F.2d 573 (5th Cir. 1981 ) , 

modified, 671 F.2d 858, cert. denied, 459 U.S. 882 (1982); 

Spinkellink v. Wainwright, 578 F.2d 582 (5th Cir. 1978), 

cert. denied, 440 U.S. 976 (1979) and Keeton v. Garrison, 

742 F.2d 129 (4th Cir. 1984). The language in Witt v. 

Wainwright, U.S. , 84 L.Ed.2d 801 (1985) lends little 

encouragement that the Eighth Circuit's views expressed in 

Grigsby will be adopted as the law of the United States. 

The Eighth Circuit Court of Appeal's decision in 

Grigsby is not binding authority on this Court. See, Witt 

v. State, 465 So.2d 510 (Fla. 1985). Irizarry presents no 

binding authority to this Court in support of his claim. 

This Court in Porter v. State, So.2d , 10 F.L.W. 573, 

574 (Case No. 67,805, Opinion filed October 25, 1985) held: 

"We have rejected the death-qualified jury claim before, 

Dougan v. State, 470 So.2d 697 (Fla. 1985); Witt v. State, 

465 So.2d 510 (Fla. 1985), and refuse to revisit it. I 1  



ISSUE VI 

THE TRIAL COURT ERRED IN SENTENCING 
HECTOR IRIZARRY TO DEATH BECAUSE THE 
SENTENCING WEIGHING PROCESS INCLUDED 
IMPROPER AGGRAVATING CIRCUMSTANCES AND 
EXCLUDED EXISTING MITIGATING 
CIRCUMSTANCES, RENDERING THE DEATH 
SENTENCE UNCONSTITUTIONAL UNDER THE 
EIGHTH AND FOURTEENTH AMENDMENTS. 

(As stated by Appellant) 

For the purposes of brevity and clarity, the "State" 

will use the format adopted by Irizarry and address each of 

the sub-points seriatim. 

A. 

(As stated by Irizarry) 

Appellant suggests that because a homicide has 

motivational factors of "jealousy and anger" this would 

negate tht the homicide was committed in a "cold, calculated 

and premeditated manner." These are separate concepts but 

blend into one another. Rather than being differentiated 

concepts, they are subject to legal integration. If ever a 

"cold" killing is before this Court for review, this case 

qualifies. Hector Irizarry argues that he felt he had moral 

justification for the homicide as he had been evicted from 

his former spouse's home so that she could co-habitate with 

Orlando Hernandez. In light of $798.02, Florida Statutes 

(1983), the "State" questions Irizarry's standing to urge 

his perception of moral justification for the homicide. 



In application of $921 .I41 (5) (i) , Florida Statutes, 

this Court in McCray v. State, 416 So.2d 804, 807 (Fla. 

1982), in review of this aggravating circumstance points 

out: "That aggravating circumstance ordinarily applies in 

those murders which are characterized as executions or 

contract murders, although that description is not intended 

to be all-inclusive, Jent v. State, 408 So.2d 1024 (Fla. 

1981 ) ; Combs v. State, 403 So.2d 41 8 (Fla. 1981 ) , given the 

decapitation of Carmen Irizarry (R.1037). Whether an 

execution is dispassionate or passionate begs the quesion. 

An execution is an execution. In Card v. State, 453 So.2d 

17 (Fla. 1984) cert. denied, 105 S.Ct. 396 (1984), Justice 

Adkins noted that the level of premeditation needed to 

convict in a first-degree murder trial does not necessarily 

rise to the level of premeditation in §921.141(5) (i) , 

Florida Statutes. This aggravating factor requires a degree 

of premeditation exceeding that necessary to support a 

finding of premeditated first-degree murder. Hardwick v. 

State, 461 So.2d 79 (Fla. 1984). This Court has previously 

applied this aggravating circumstance to those murders which 

are characterized as execution by contract murders or 

witness elimination murders. Herring v. State, 446 So.2d 

1049, 1057 (Fla. 1984). This Court upheld a finding of 

premeditation as an aggravating factor in Squires v. State, 

450 So.2d 208, 212 (Fla. 1984). Squires shot the victim 



four  times in  the  head with a  revolver  a f t e r  having 

i n i t i a l l y  wounded t h e  man with a  shotgun. Here, Hector 

I r i z a r r y  d e a l t  repeated blows with h i s  machete t o  Carmen 

I r i z a r r y .  In f a c t ,  the  autopsy protocol  d isc losed  f i v e  (5) 

incised and/or s l a s h  wounds (R.305-313). 

The wr i t t en  f ind ings  of the  t r i a l  cour t  r e f l e c t  : 

3). . . s a i d  crime was committed during 
the course of a  burglary wherein 
Defendant entered a  dwelling without 
permission with a  co ld ,  c a l c u l a t e d ,  
premeditated i n t e n t  t o  commit two ( 2 )  
machete murders. (R.984) 

Clear ly ,  Hector I r i z a r r y  had t h e  i n t e n t  t o  k i l l  both 

Carmen I r i z a r r y  and Orlando Hernandez. Carmen I r i z a r r y  was 

executed so  t h a t  she would not  be a  witness  t o  the  attempted 

homicide of Orlando Hernandez; and, Hector I r i z a r r y  

attempted t o  e l iminate  Orlando Hernandez so t h a t  he would 

no t  be a  witness t o  the  homicide of Carmen I r i z a r r y .  The 

s t a t u t o r y  elements of t h i s  premeditated aggravating 

circumstance were f u l f i l l e d  in  l i g h t  of the  c o u r t ' s  

reasoning : 

The c a p i t a l  fe lony f o r  which Defendant 
i s  t o  be sentenced was committed in  a  
co ld ,  ca lcu la ted  and premeditated manner 
without any pretense of moral o r  l e g a l  
j u s t i f i c a t i o n ,  t o  w i t :  d e l i b e r a t e  
planning on the  p a r t  of Defendant t o  
commit F i r s t  Degree Murder of h i s  
ex-wife vict im Carmen I r i z a r r y  and 
vict im Orlando Hernandez a f t e r  becoming 
jealous and angry following vict im 
Carmen I r i z a r r y ' s  reques t  of Defendant 
t o  move our of her  s o l e l y  owned 



residence i n  order  t h a t  vict im Orlando 
Hernandez could move in  with her  by 
arming himself with a machete, d r iv ing  
approximately f i f t y  (50) miles from Lake 
County, F lo r ida  t o  s a i d  v i c t i m ' s  
residence i n  Hillsborough County, 
en ter ing  under cover of darkness and 
without permission sa id  residence with 
which he was t o t a l l y  f a m i l i a r ,  savagely 
using sa id  machete t o  murder h i s  ex-wife 
and attempt t o  murder her  new-found 
boyfr iend,  and then re tu rn ing  t o  Lake 
County, F lor ida  i n  an e f f o r t  t o  
e s t a b l i s h  a previously planned a l i b i  
t h a t  he had been i n  Lake County, F lor ida  
a l l  n ight .  (R.981) 

(As s t a t e d  by I r i z a r r y )  

Appel lant ' s  r e l i a n c e  on M i l l s  v. S t a t e ,  So.2d - , 

• 10 F.L.W. 498 (Case No. 59,140, Opinion f i l e d  August 30,  

1985) , sheds l i g h t  on the  claim: 

M i l l s  a l s o  argues t h a t  the  cour t  erred 
i n  f inding  t h a t  the  c a p i t a l  felony was 
espec ia l ly  heinous,  a t r o c i o u s ,  o r  c rue l .  
He a s s e r t s  t h e r e  was no i n f l i c t i o n  of 
excessive phys ica l  o r  mental su f fe r ing .  
In  making an ana lys i s  whether t h e  
homicide was e s p e c i a l l y  heinous,  
a t roc ious  and c r u e l ,  we must of 
necess i ty  look t o  the  a c t  i t s e l f  t h a t  
brought about t h e  death.  I t  is p a r t  of 
the  ana lys i s  mandated by sec t ion  
921 .I41 (1 ) , Flor ida  S t a t u t e s  which 
provides f o r  a sepa ra te  proceeding on 
the  i s sue  of t h e  penal ty  t o  be enforced 
and "evidence may be presented as  t o  any 
matter  t h a t  the  cour t  deems re levant  t o  
the  na ture  of the crime and t h e  
charac ter  of t h e  defendant." . . . . .  . . . Whether death is immediate or 
whether t h e  vict im l i n g e r s  and s u f f e r s  



i s  pure f o r t u i t y .  The i n t e n t  and method 
employed by the  wrongdoers i s  what needs 
t o  be examined. 

(Text of 10 F.L.W. a t  500) 

What was the  mental anguish of Carmen I r i z a r r y ?  Does the  

record r e f l e c t  t o  what degree Carmen I r i z a r r y  agonized over 

he r  u l t ima te  f a t e ?  See,  P h i l l i p s  v. S t a t e ,  So.2d - , 

10 F.L.W. 501 , 502 (Case No. 64,883, Opinion f i l e d  August 

30, 1985). In  addi t ion  t o  descr ib ing  t h e  wounds i n f l i c t e d ,  

Judge Graybi l l  focused on these  circumstances: 

Furthermore, t h e  photographs admitted a t  
t r i a l  c l e a r l y  i n d i c a t e  the  v ic ious  and 
b r u t a l  na tu re  of the  a t t a c k  on s i d  
vict im and t h e  evidence s t rongly  
ind ica tes  she was ab le  t o  r o l l  o f f  t h e  
bed a f t e r  having su f fe red  four  (4) 
machete blows t o  her  upper f r o n t  body 
but p r i o r  t o  having su f fe red  t h e  f i n a l  
machete blow t o  her  back reasonably 
suggesting she was awakened and remained 
conscious during Defendant's savage 
a t t a c k  upon her .  

(R.982-983) 

There has been no misappl icat ion of law t o  f a c t .  

Hector I r i z a r r y  planned and committed a conscienceless ,  

p i t i l e s s  and unnecessar i ly  tor tuous  crime t h a t  s e t s  it a p a r t  

from the  norm of c a p i t a l  f e l o n i e s .  See,  P r o f i t t  v. S t a t e ,  

315 So.2d 461 (Fla.  1975) and Jennings v. S t a t e ,  453 So.2d 

1109 (Fla .  1984). 



As t o  the  mental condi t ion of Hector I r i z a r r y ,  as  

painted by D r .  Mussenden, in  evaluat ing the  heinous,  

a t roc ious  or  c r u e l  aggravating circumstance, it cannot be 

s a i d  it was ignored. For whatever reason,  it had no impact. 

I t  i s  the province of the  cour t  t o  determine the  weight t o  

be given t o  the  testimony in  the  sentencing phase. Smith v. 

S t a t e ,  407 So.2d 894 (Fla .  1981) c e r t .  denied 456 U.S. 984 

and Card v. S t a t e ,  453 So.2d 17 ,  23 (Fla .  1984). 

(As s t a t e d  by I r i z a r r y )  

The general  r u l e  addressing expert  testimony i s  

codif ied i n  the Flor ida  Evidence Code. In  Ne t t l e s  v. S t a t e ,  

409 So.2d 85 ,  88 (Fla.  1 s t  DCA 1982),  r e s t a t e d  t h a t  exper t  

tetimony i s  not binding on the  t r i e r  of f a c t s ;  and, the  

cour t  has d i s c r e t i o n  t o  accept  o r  r e j e c t  the  opinion of an 

exper t  even though it is uncontroverted. P r i o r  t o  N e t t l e s ,  

Judge Baskin i n  wr i t ing  f o r  t h e  Third D i s t r i c t  noted,  on 

f e d e r a l  a u t h o r i t y ,  t h a t  expert  opinion on competence i s  not  

conclusive.  See,  Williams v. S t a t e ,  396 So.2d 267, 269 

(Fla.  3d DCA 1981 ) . 
Under the  argument a t  b a r ,  Hector I r i z a r r y  overlooks 

and f a i l s  t o  consider the  competent cross-examination of the  

prosecutor.  Thre was l i t t l e  quest ion but t h a t  D r .  Mussenden 

shared Hector I r i z a r r y  was capable of planning a  co ld ,  



calculated murder (R.749). Also, Dr. Mussenden was of the 

opinion that this homicide did not take a lot of planning 

(R.751). The testimony reads: 

Q. Doctor, you are not aware at all of 
the amount of evidence in this case, are 
you? 

A. I guess not. 

Q. Certainly the defendant didn't tell 
you what he did, did he? 

A. He has denied the charge from the 
very beginning. (R. 751 ) 

The testimony left no doubt that Dr. Mussenden had relied on 

police reports to gain the factual basis of the crime; but, 

for whatever reason, Dr. Mussenden had not communicated with 

the prosecutor for the facts of the crime (R.751-753). The 

trial gave the opinion testimony the weight it was entitled 

to reflect. In his sentencing Order, the court found Dr. 

Musenden's testimony to be "of no probative value" because 

the testimony was "wholly inconsistent with the nature and 

circumstances of this particular premeditated murder." 

(R.983). It was Judge Graybill who saw and heard Dr. 

Mussenden testify; and, this record establishes (through the 

prosecutor's cross-examination), the faulty basis on which 

the opinion was rendered. 

As Dr. Mussenden opined that Hector Irizarry was 

capable of planning a cold, calculated murder (R.749) and 

further that Hector Irizarry was able to appreciate the 



c r i m i n a l i t y  of  h i s  conduct  (R.747) ,  t h e  c o u r t  c o r r e c t l y  

de termined (R.983) t h a t  t h e  ev idence  d i d  n o t  e s t a b l i s h  t h e  

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  a s  c o d i f i e d  i n  

9921 .I41 (6)  (b)  & 9921 .I41 (6)  ( f )  , F l o r i d a  S t a t u t u e s  (1 983) .  

Tha t  no f i n d i n g  was made t h a t  t h e  p s y c h o l o g i c a l  t e s t imony  

f i t  n o n s t a t u t o r y  m i t i g a t i o n  i s  n o t  e r r o r  a s  t h e r e  s imply  i s  

a  l a c k  o f  b a s i s  f o r  same w i t h  D r .  Mussenden's l a c k  o f  

knowledge on t h e  c r i m i n a l  e p i s o d e  i t s e l f .  T h i s  c a s e  i s  

e a s i l y  d i s t i n g u i s h e d  from Ross v.  S t a t e ,  474 So.2d 1170 

( F l a .  1985) .  There  Wil ton  and Gladys Ross had indu lged  i n  a  

c l a s s i c  domest ic  d i s p u t e  (argument  ending i n  d e a t h ) .  A t  

b a r ,  Hec to r  I r i z a r r y  moved from h i s  e x - w i f e ' s  d o m i c i l e  and 

had been a b s e n t  f o r  weeks when he r e t u r n s  t o  perform h i s  

e machete murder.  Borrowing from domest ic  r e l a t i o n s ,  it i s  

n o t  u n r e a s o n a b l e  t o  presume t h a t  a  r e a s o n a b l e  " c o o l i n g  o f f "  

p e r i o d  had e l a p s e d  p r i o r  t o  t h e  homicide.  Because t h i s  

r ecogn ized  " c o o l i n g  o f f "  p e r i o d  had e l a p s e d ,  t h i s  t e s t imony  

s imply  does n o t  f i t  n o n s t a t u t o r y  m i t i g a t i o n .  

D.  

(As s t a t e d  by I r i z a r r y )  

A p p e l l a n t  a rgues  e r r o r  a s  t h e  t r i a l  c o u r t  f a i l e d  t o  

make s p e c i f i c  n o n - s t a t u t o r y  m i t i g a t i n g  f i n d i n g s  t h a t  Hector  

I r i z a r r y  was a  good,  dependable  worker (R.487, 708-709, 

758-759);  g o t  a long  w e l l  w i t h  co-workers and h i s  employer ' s  

f a m i l y  (R.709, 713,  716 ,  7 5 8 ) ;  a n d ,  t h a t  he  had no h i s t o r y  



of angry or violent outbursts (R.512, 714, 71 6). These are 

circumstances of Appellant's social history which Judge 

Graybill noted in not finding nonstatutory mitigating 

circumstances; to wit, Appellant's eighth grade education 

and menial job history (R.984). This record does not 

disclose any legitimate basis for finding ambiguity 

concerning the factors actually considered by the trial 

court. See, Eddings v. Oklahoma, 455 U.S. 104, 102 S.Ct. 

869, 71 L.Ed.2d 1 ,  14 (1982). At bar there is no error on 

this sub-point. 



ISSUE VII 

THE TRIAL COURT ERRED IN SENTENCING 
HECTOR IRIZARRY TO DEATH OVER THE JURY'S 
RECOMMENDATION OF LIFE IMPRISONMENT , 
BECAUSE THE FACTS SUGGESTING DEATH AS AN 
APPROPRIATE PENALTY WERE NOT SO CLEAR 
AND CONVINCING THAT VIRTUALLY NO 
REASONABLE PERSON COULD DIFFER. 

(As stated by Appellant) 

There is no disagreement that an appellate court, in 

reviewing a death sentence, must weigh heavily the advisory 

opinion of the sentencing jury. McCaskill v. State, 344 

So.2d 1276 (Fla. 1977). Whether this death sentence stands 

or falls depends entirely on the record proper before this 

Court. 

In evaluating the propriety of death sentence after a 

jury recommendation of life, this Court must decide whether 

facts suggesting sentence of death are so clear and 

convincing that virtually no reasonable person could differ. 

See, Gilvin v. State, 41 8 So.2d 996 (Fla. 1982). In 

overruling an advisory verdict of jury for a life sentence 

and imposing the death penalty, the trial court correctly 

determined that the crime was especially henious, atrocious 

or cruel as an aggravating circumstance. See, McCrae v. 

State, 395 So.2d 1145 (Fla. 1980), cert. denied 454 U.S. 

1041. 

There are several recent decisions from this Court in 

support of judicial overrides of jury recommendations of 



l i f e  imprisonment.  S e e ,  Barc lay  v.  S t a t e ,  470 So.2d 691 

( F l a .  1985) ;  F r a n c i s  v.  S t a t e ,  473 So.2d 672 (F l a .  1985) ; 

Brown v. S t a t e ,  473 So.2d 1260 ( F l a .  1985) ;  Huddleston v. 

S t a t e ,  475 So.2d 204 (F l a .  1985) ;  M i l l s  v .  S t a t e ,  10 F.L.W. 

498 ,  So.2d - ( F l a .  Case No. 59 ,140 ,  Opinion f i l e d  

August 3 0 ,  1  8 5 ) ;  Echols  v.  S t a t e ,  10 F.L.W. 526,  - So. 2d 

- ( F l a .  Case No. 64 ,246 ,  Opinion f i l e d  September 1 9 ,  1985) .  

I n  Echo l s .  J u s t i c e  Shaw r e s t a t e s  t h e  s t anda rd  f o r  

r ev iew announced i n  Tedder v.  S t a t e ,  322 So.2d 908,  910 

( F l a .  1975).  T h i s  Court  a f f i rmed  t h e  t h r e e  agg rava t i ng  

f a c t o r s  found by t h e  t r i a l  c o u r t ;  and ,  f u r t h e r  t h i s  Court  

found a  f o u r t h  f a c t o r  which may have been over looked by t h e  

t r i a l  c o u r t .  J u s t i c e  Shaw p o i n t s  o u t :  " . . .we n o t e  i t s  

p resence  i n  accordance  w i t h  ou r  r e s p o n s i b i l i t y  t o  rev iew t h e  

e n t i r e  r e co rd  i n  d e a t h  p e n a l t y  c a s e s  and t h e  

w e l l - e s t a b l i s h e d  a p p e l l a t e  r u l e  t h a t  a l l  evidence  and 

m a t t e r s  appear ing  i n  t h e  r eco rd  shou ld  be cons ide red  which 

suppo r t  t h e  t r i a l  c o u r t ' s  d e c i s i o n . "  I n  M i l l s ,  t h i s  Cour t  

a f f i rmed  t h e  t r i a l  c o u r t ' s  f i n d i n g  o f  t h r e e  ( 3 )  agg rava t i ng  

f a c t o r s  w i t h  no m i t i g a t i n g  ones .  The f a c t s  sugges t i ng  d e a t h  

were s o  c l e a r  and conv inc ing  t h a t  no r ea sonab l e  pe rson  cou ld  

d i f f e r .  

I n  Huddles ton,  J u s t i c e  Adkins when a d d r e s s i n g  t h e  age 

o f  Harry  Huddleston a l s o  no ted  t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  

t a k e  i n t o  c o n s i d e r a t i o n  Hudd le s ton ' s  t r o u b l e d  p e r s o n a l  l i f e  



[ ( I )  h i s t o r y  of drug abuse; ( 2 )  unemployed; ( 3 )  pregnant 

g i r l f r i e n d  who, cont ra  t o  h i s  i n t e n t i o n s ,  wished t o  p lace  

the  in fan t  through adoption; (4) h i s  parents  were on the  

verge of divorce] .  When these  f a c t o r s  were considered,  t h i s  

Court found t h a t  it could not  hold the re  had been compliance 

with the  Tedder standard.  In  Brown, the  majori ty  s e t s  f o r t h  

a l l  a u t h o r i t y  in  support  of the  proposi t ion t h a t  where the re  

a re  aggravating circumstances making death the  appropr ia te  

penal ty ,  the j u r y ' s  recommendation is not  based on some 

v a l i d  m i t i t g a t i n g  f a c t o r  ( s t a t u t o r y  o r  nonstatutory)  

d i s c e r n i b l e  from the  record ,  it is proper f o r  the  t r i a l  

cour t  t o  overru le  t h e  j u r y ' s  recommendation and impose the  

death penalty.  The major i ty  review of the  record brought 

f o r t h  a  f inding  t h a t  t h e r e  was nothing i n  mi t iga t ion  t o  

provide reasonable support  f o r  the  j u r y ' s  recommendation of 

a  l i f e  sentence.  

In  F ranc i s ,  t h i s  Court found no reasonable bas is  

d i sce rn ib le  from the  record t o  support  the  j u r y ' s  l i f e  

recommendation. I t  was projected t h a t  the  non-legal c los ing  

argument of defense counsel re ferencing  severa l  times t o  

Eas ter  may well  have had an impact on the  jury.  Of course ,  

argument of counsel has no ev iden t i a ry  weight which t h i s  

Court and t h e  t r i a l  cour t  inherent ly  recognized. In 

Barclay,  the  f a c t s  of h i s  case were found by the  major i ty  t o  

not  meet the  Tedder t e s t  f o r  overr id ing  the  j u r y ' s  



recommendation. The lower  c o u r t ' s  s p e c u l a t i o n  a s  t o  f u t u r e  

c r i m i n a l  conduct  on t h e  p a r t  o f  Barc lay  was condemned. S e e ,  

White v.  S t a t e ,  403 So.2d 331 , 337 ( F l a .  1 9 8 1 ) ,  c e r t .  

d e n i e d ,  463 U.S. 1229 (1983).  A f t e r  a n a l y s i s ,  t h i s  Cour t  

found two v a l i d  a g g r a v a t i n g  f a c t o r s ,  numerous i n v a l i d  o n e s ,  

and a  j u r y  recommendation o f  l i f e  imprisonment.  

A t  b a r ,  t h e  lower c o u r t  found a s  f o l l o w s  i n  r e f e r e n c e  

t o  s t a t u t o r y  a g g r a v a t i n g  f a c t o r s :  ( 1 )  t h a t  a p p e l l a n t  was a  

p r e v i o u s l y  c o n v i c t e d  f e l o n  i n v o l v i n g  t h e  u s e  o f  v i o l e n c e ;  

(2 )  t h a t  t h e  c a p i t a l  f e l o n y  was committed w h i l e  a p p e l l a n t  

was engaged i n  t h e  commission o f  a  b u r g l a r y  o f  a  d w e l l i n g ;  

(3)  t h a t  t h e  c a p i t a l  f e l o n y  was committed i n  a  c o l d ,  

c a l c u l a t e d  and p r e m e d i t a t e d  manner; (4)  t h a t  t h e  c a p i t a l  

f e l o n y  was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  

(R.980-981). The v a l i d i t y  o f  t h e s e  f a c t o r s  has  a l r e a d y  been 

a rgued ;  however,  a s  t o  t h e  " c o l d ,  c a l c u l a t e d ,  and 

p remedi ta ted"  component of  t h i s  a g g r a v a t i n g  c i rcumstance  

much s u p p o r t  f o r  Judge G r a y b i l l ' s  f i n d i n g  is s e t  o u t  i n  

Brown v.  S t a t e ,  473 So.2d 1260,  1268 ( F l a .  1985) .  The 

a g g r a v a t i n g  f a c t o r s  were p r o p e r l y  found and suppor ted  by t h e  

evidence .  There  is n o t h i n g  i n  m i t i g a t i o n ,  e i t h e r  s t a t u t o r y  

o r  n o n - s t a t u t o r y ,  t o  p r o v i d e  r e a s o n a b l e  s u p p o r t  f o r  t h e  

j u r y ' s  recommendation of  a  l i f e  s e n t e n c e .  The Tedder t e s t  

was s a t i s f i e d  and t h e  s e n t e n c e  imposed was a p p r o p r i a t e  under  

t h e  law. 



ISSUE V I I I  

THE TRIAL COURT EKRED I N  SENTENCING 
HECTOR I R I Z A R R Y  TO DEATH BECAUSE SUCH A 
SENTENCE IS  DISPROPORTIONATE TO THE 
CRIME HE COMMITTED I N  VIOLATION OF THE 
EIGHTH AND FOURTEENTH AMENDMENTS TO THE 
UNITED STATES CONSTITUTION. 

(As s t a t e d  by ~ p p e l l a n t )  

The " S t a t e "  would r e q u e s t  t h a t  t h i s  Cour t  compare a l l  

t h e  f a c t s  and c i r c u m s t a n c e s  o f  t h i s  c a s e  w i t h  t h o s e  

p r e s e n t e d  i n  many o t h e r  c a p i t a l  a p p e a l s  t h a t  have come 

b e f o r e  t h i s  Cour t ;  a n d ,  a f t e r  such  comparison,  t h e  " S t a t e "  

would a s k  t h i s  Cour t  t o  f i n d  t h a t  d e a t h  is t h e  a p p r o p r i a t e  

s e n t e n c e  and i s  n o t  o u t  of  p r o p o r t i o n  t o  t h e  s e n t e n c e s  

approved by t h i s  Cour t  i n  s i m i l a r  c a s e s .  

A p p e l l a n t ' s  r e l i a n c e  on T i l l  Death Do U s  P a r t :  A Study 

o f  Spouse Murder i s  misp laced .  By i n t e r n a l  d e f i n i t i o n ,  t h i s  

i s  n o t  u x o r i c i d e .  Why? Because Hec to r  and Carmen I r i z a r r y  

ended t h e i r  marital r e l a t i o n s h i p  i n  a c i v i l i z e d  manner: 

t h e y  d i v o r c e d  i n  1980 (R. 496) .  That  e i g h t  months p r i o r  t o  

t h e  homicide he began t o  r e s i d e  a g a i n  w i t h  h i s  ex-wife  can 

b e s t  be c a s t  as a p l a t o n i c  r e l a t i o n s h i p  as t e s t imony  

e s t a b l i s h e s  t h a t  t h e y  l i v e d  i n  s e p a r a t e  bedrooms subsequen t  

t o  t h e  d i s s o l u t i o n  (R.498).  D r .  Mussenden mere ly  s t a t e s  an 

unsuppor ted  c o n c l u s i o n  on h i s  p a r t  t h a t  Hector  and Carmen 

I r i z a r r y  co-hab i t ed  a f t e r  d i v o r c e  as "common l a w  husband and 

wi fe"  u n t i l  a p p e l l a n t  



was asked to vacate (R.728). Thus, in this Court's a proportionality review, this case is not uxoricide. 

Appellant urges a rather novel concept. A priori, he 

urges that Hector Irizarry does not deserve to be executed 

for the homicide of his ex-wife as it is not the "unusual 

one" requiring the supreme punishment. He goes on to 

suggest that appellant's crime is no different from the norm 

of domestic killings where a husband kills his wife. One 

wonders what the position of the National Organization of 

Women might be if they apeared as amicus in this case? The 

"State" does not accept this position of appellant. 

The factor that distinguishes this case from Blair v. 

State, 406 So.2d 1103 (Fla. 1981); Halliwell v. State, 323 

• So.2d 557 (Fla. 1975); Kampff v. State, 371 So.2d 1007 (Fla. 

1979); Chambers v. State, 339 So.2d 204 (Fla. 1976); Herzog 

v. State, 439 So.2d 1372 (Fla. 1983); Ross v. State, 474 

So.2d 1170 (Fla. 1985), is that appellant never established 

in this record that he and his ex-wife had any type of 

relationship other than that of a landlady and boarder. 

Appellant on this record never established that he was 

romantically involved with his ex-wife. Clearly, there was 

passion in this homicide; but, whatever the motivational 

focus of that passion might be it was not established that 

it was the purported domestic reltionship that existed prior 

to the murder. The only witness with actual, direct 



knowledge as  t o  how the  couple l ived  t e s t i f i e d  t h a t  they 

l ived  in  separa te  bedrooms (R.498). Although it i s  improper 

t o  comment on an accused's f a i l u r e  t o  t e s t i f y  a t  t r i a l  i t  i s  

not  improper t o  comment on appeal. Hector I r i z a r r y  did n o t  

t e s t i f y  and t o  a  g r e a t  ex tent  abandons t h i s  theory of 

mi t iga t ion .  The only surv iv ing  witness who knew t h e  

in t imate  t r u t h  of the pos t -d i s so lu t ion  r e l a t i o n s h i p  i s  

Hector I r i z a r r y .  Judge P i e r c e ' s  opinion i n  Russel l  v. 

S t a t e ,  269 So.2d 437, 439 (Fla .  2d DCA 1972) sheds l i g h t  on 

t h i s  claim: 

. . . and f i n a l l y ,  he did not even take 
the stand t o  deny i t .  Such voluntary 
decis ion could n o t ,  of course ,  be 
commented upon a t  t r i a l ,  but  i t  can be 
now -- and we do i t .  

(Text of 269 So.2d a t  439) 

The death penalty must not  be s e t  as ide .  



ISSUE I X  

THE COURT BELOW ERRED I N  INCLUDING A 
25-YEAR M I N I M U M  MANDATORY SENTENCE I N  
HIS WRITTEN SENTENCE FOR ATTEMPTED FIRST 
DEGREE MURDER. I N  USING A SENTENCING 
GUIDELINES SCORESHEET WHICH ERRONEOUSLY 
INCLUDED POINTS FOR VICTIM INJURY, AND 
I N  IMPOSING A SENTENCE FOR ATTEMPTED 
FIRST DEGREE MURDER THAT WAS WELL 
OUTSIDE THE RANGE CALLED FOR BY THE 
GUIDELINES. 

(As s t a t e d  by A p p e l l a n t )  

The s e n t e n c i n g  g u i d l i n e s  c l a i m  i s  one o f  l e g i o n  

r e a c h i n g  t h i s  Court  and a l l  t h e  d i s t r i c t  c o u r t s  of a p p e a l  i n  

F l o r i d a .  T h i s  Cour t  h a s  f i l e d  two r e c e n t  o p i n i o n s  which 

have a  b e a r i n g  on t h e  c o r r e c t n e s s  o f  t h e  lower c o u r t ' s  

s e n t e n c i n g  o r d e r  f o r  t h e  a t t e m p t e d  murder o f  Orlando 

Hernandez. S e e ,  Hendr ix  v. S t a t e ,  10 F.L.W. 425 ,  475 So.2d 

1218 ( F l a .  1985) [West r e s e r v e d  c i t a t i o n ]  and A l b r i t t o n  v. 

S t a t e ,  10 F.L.W. 426,  476 So.2d 158 ( F l a .  1985) [West 

r e s e r v e d  c i t a t i o n ] .  Both o f  t h e s e  c a s e s  a d d r e s s  t h e  

d i s c r e t i o n  a  t r i a l  c o u r t  can u t i l i z e  i n  d e p a r t u r e  f o r  c l e a r  

and conv inc ing  r e a s o n s .  There  is  n o t h i n g  i n  t h e  g u i d e l i n e s  

which s p e c i f i c a l l y  p r e v e n t  p r i o r  c o n v i c t i o n s  from b e i n g  

c o n s i d e r e d  a  r eason  f o r  d e p a r t u r e .  S e e ,  Hendrix ( J u s t i c e  

Adkins d i s s e n t i n g ) .  

There  is  a  d i s c r e p a n c y  between t h e  o r a l  pronouncement 

of s e n t e n c e  (R.880) and t h e  w r i t t e n  judgment and s e n t e n c e  

(R.797). There is  no q u e s t i o n  b u t  t h a t  t h e  formal  s e n t e n c e  



o r d e r  ( s e t t i n g  f o r t h  reasons)  comports w i th  t h e  o r a l  

pronouncement (R.985). To t h e  e x t e n t  t h e  sen tence  used f o r  

committment is no t  a  c l e r i c a l  and /or  s c r i b n e r ' s  e r r o r ,  t h e  

" S t a t e "  would urge  t h a t  t he  o r d e r  a t  ba r  is merely a  "nunc 

pro  tunc" c l a r i f i c a t i o n  of t h e  o r a l  pronouncement. I n  

Briseno v. P e r r y ,  41 7  So.2d 81 3 ,  81 4  (F l a .  5 t h  DCA 1982) , 

Judge Cowart i n s t r u c t s :  " . . . a  judgment o r  o r d e r  is 

rendered and is  v a l i d  and b ind ing  when it i s  o r a l l y  g iven ,  

pronounced o r  announced, a l though  t h e  on ly  competent 

evidence of t h a t  j u d i c i a l  a c t  is a  memorial o r  record i n  t h e  

form of a  l a t t e r  w r i t t e n  and s igned o r d e r  o r  judgment. Nunc 

pro  tunc  means 'now f o r  t h e n '  and when app l i ed  t o  t h e  e n t r y  

of a  l e g a l  o r d e r  o r  judgment it normally r e f e r s ,  n o t  t o  a  

• new o r  -- de novo d e c i s i o n ,  bu t  t o  t h e  j u d i c i a l  a c t  p r ev ious ly  

t a k e n ,  concerning which t h e  record  i s  absen t  o r  d e f e c t i v e .  

The l a t t e r  record-making a c t  c o n s t i t u t e s  bu t  l a t t e r  evidence 

of t h e  e a r l i e r  e f f e c t u a l  a c t .  See Luhrs v .  S t a t e ,  392 So.2d 

137 (F l a .  5 t h  DCA 1981) ,  c i t i n g  Becker v .  King, 307 So.2d 

855 (F l a .  4 t h  DCA 1975) ,  c e r t .  d i smi s sed ,  317 So.2d 76 (F l a .  

1975) , which was r e c e n t l y  aga in  c i t e d  wi th  approval  by t h i s  

Court i n  B l a i s  v. S t a t e ,  410 So.2d 1365 (F la .  5 t h  DCA 

1982)." See a l s o ,  Whack v. Seminole Memorial H o s p i t a l ,  

I n c . ,  456 So.2d 561 , 563-564 (F l a .  5 t h  DCA 1984). The 

"S ta t e "  would sugges t  t h a t  t h e  sen tence  o r d e r  r e l a t e s  back 

t o  t h e  pronounced o r e  t enus  one. I f ,  under t h e  a u t h o r i t y  of  



Shaw v. S t a t e ,  467 So.2d 1087 (Fla .  2d DCA 1985) , r e v e r s i b l e  

e r r o r  i s  preserved,  then remand f o r  imposition of sentence 

i n  accordance with the  o r a l  pronouncement is the  appropr ia te  

r e l i e f .  

Appellant then u rges ,  i n  essence,  t h a t  i f  remanded the  

30-year sentence would be excessive as  the  scoresheet  

erroneously included 21 poin ts  f o r  vict im in jury .  On 

November 20, 1985, the  Second D i s t r i c t  f i l e d  an an banc 

opinion on rehearing i n  Parker v. S t a t e ,  2d DCA Case No. 

84-2268 [opinion a t tached a s  Appendix], Judge O t t  no tes  t h a t  

physical  contact  or  vict im i n j u r y  may accompany o r  be 

inc iden ta l  t o  force  o r  v io lence ,  but n e i t h e r  i s  necessa r i ly  

a  p a r t  of the  proof of force  or  violence.  The en banc panel 

• adhered t o  i t s  p r i o r  holding t h a t  vict im in jury  poin ts  

should not  be scored under the  guide l ines  f o r  the  crime of 

robbery. In r e l i a n c e  on Hendrix, the  panel noted when 

v ic t im in ju ry  is  not  an element of a  crime a t  convic t ion ,  i t  

may be used as  a  reason t o  depar t  from the  guide l ines .  

"Hence, vict im i n j u r y  may be used a s  a  reason t o  depar t  from 

t h e  guide l ines  i n  a  robbery convict ion."  The same r a t i o  

decendi app l i e s  t o  the  case a t  bar .  

Appellant a l s o  argues t h a t  the  th ree  reasons the  t r i a l  

cour t  r e l i e d  on f o r  depar t ing  were improper (R.984, A5). 

The f i r s t  two reasons a r e  proper (severe in jury)  under 

Parker is  appropriate .  Excessive methods of committing a 



crime (such as gratituous infliction of an injury) would be 

permissible reasons for departing from the guidelines. See, 

Mischler v. State, 458 So.2d 37 (Fla. 4th DCA 1984). 

F1a.R.Crim.P. 3.701 (d) (1 1 ) , provides that, "Reasons for 

deviating from the guidelines shall not include factors 

relating to either instant offenses or prior arrests for 

which convictions have not been obtained." Thus, Rule 

3.701 (d) (1 1 ) implies that crimes for which convictions have 

been obtained, but can't be scored, can be considered as a 

factor for going outside the presumptive sentence provided 

in the sentencing guidelines. In Weems v. State, 451 So.2d 

1027, 1028 (Fla. 2d DCA 1984), Judge Grimes pionts out on 

comparable facts that even though Isaac Weems' juvenile 

record would not be considered in calculating the applicable 

sentencing range did not mean that it could not be 

considered by the court as a reason for departing from the 

guidelines. The Weems opinion notes that there is nothing 

in Rule 3.701 to suggest that matters excluded for purposes 

of guideline computation cannot be considered as reasons for 

departure from the guidelines. 

At bar, the stated reasons provided an adequate basis 

for sentencing appellant above the recommended range. 



CONCLUSION 

WHEREFORE, based on t h e  fo r ego ing  r e a s o n s ,  arguments 

and c i t a t i o n  of a u t h o r i t y ,  Apppel lee  would p ray  t h a t  t h i s  

Honorable Court  r e n d e r  an Opinion a f f i r m i n g  t h e  judgment of  

g u i l t  and s en t ence  o f  d e a t h  by e l e c t r i c u t i o n .  
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