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ISSUE I. THE COURT BELOW ERRED IN DENYING 
HECTOR IRIZARRY'S llOTION FOR MISTRIAL 
AFTER STATE WITNESS SERGEANT ANDREW DELUNA 
TESTIFIED CONCERNING A POLYGRAPB TEST THAT 
IRIZARRY AGREED TO TAKE. 

ISSUE 11. THE COURT BELOW ERRED IN 
ALLOWING TKE STATE TO INTRODUCE INTO EVI- 
DENCE AT HECTOR IRIZARRY'S TRIAL TWO 
MACHETES WHICH WERE IRRELEVANT AND PREJU- 
DICIAL. 

ISSUE 111. THE COURT BELOW ERRED IN 
DENYING HECTOR IRIZARRY'S MOTIONS FOR MIS- 
TRIAL DUE TO IMPROPER REMARKS OF THE PROSE- 
CUTOR DURING HIS FINAL ARGUMENTS TO THE 
JURY. 

ISSUE IV. HECTOR IRIZARRY'S CONVICTIONS 
MUST BE REVERSED BECAUSE OF IMPROPER 
COMMUNICATION BETWEEN THE BAILIFF AND THE 
JURY DURING DELIBERATIONS. 

ISSUE V. TEIE TP-IAL COURT ERRED IN EXCLUD- 
ING A PROSPECTIVE JUROR FROM HECTOR 
IRIZARRY'S TRIAL BECAUSE OF EER RESERVA- 
TIONS CONCERNING CAPITAL PUNISIDTENT, AS A 
JURY SELECTED IN SUCH A MANNER IS NOT 
REPRESENTATIVE OF A CROSS-SECTION OF THE 
COXMUNITY, AND IS ALSO MORE PRONE TO CON- 
VICT, IN VIOLATION OF THE SIXTH AND FOUR- 
TEENTH AMENDMENTS TO THE CONSTITUTION OF 
THE UNITED STATES. 

ISSUE VI. THE TRIAL COURT ERRED IN SEN- 
TENCING BECTOR IRIZARRY TO DEATH BECAUSE 
THE SENTENCING WEIGHING PROCESS INCLUDED 
IMPROPER AGGRAVATING CIRCUI4STANCES AND 
EXCLUDED EXISTING MITIGATING CIRCUMSTANCES, 
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(Issue VI . continued) RENDERING THE 
DEATH SENTENCE UNCONSTITUTIONAL UNDER 
THE EIGHTH AND FOURTEENTH AMENDMENTS. 

ISSUE VII. THE TRIAL COURT ERRED IN 
SENTENCING HECTOR IRIZARRY TO DEATH 
OVER THE JURY'S RECOMMENDATION OF LIFE 
IMPRISONMENT, BECAUSE TEE FACTS SUG- 
GESTING DEATH AS AN APPROPRIATE PENALTY 
WERE NOT SO CLEAR AND CONVINCING THAT 
VIRTUALLY NO REASONABLE PERSON COULD 
DIFFER. 

ISSUE VIII. TEE TRIAL COURT ERB.ED IN 
SENTENCING HECTOR IRIZARRY TO DEATH 
BECAUSE SUCH A SENTENCE IS DISPROPOR- 
TIONATE TO THE CRIIE HE COMMITTED IN 
VIOLATION OF THE EIGKTE AND FOURTEENTH 
APIENDI4ENTS TO THE UNITED STATES CON- 
STITUTION. 

ISSUE IX. THE COURT BELOW ERRED IN 
INCLUDING A 25-YEAR MINIMUM MANDATORY 
SENTENCE IN HIS WRITTEN SENTENCE FOR 
ATTEMPTED FIRST DEGREE IIURDER, IN 
USING A SENTENCING GUIDELINES SCORE- 
SHEET WHICH ERRONEOUSLY INCLUDED POINTS 
FOR VICTIM INJURY, AND IN IMPOSING A 
SENTENCE FOR ATTEMPTED FIRST DEGREE 
PrLJRDER THAT WAS WELL OUTSIDE THE RANGE 
CALLED FOR BY THE GUIDELINES. 

CONCLUSION 
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1. Court's Findings in Aggravation And 
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2. Till Death Do Us Part: A Study Of 
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PRELIMINARY STATEMENT 

The Appe l l an t ,  Hector Manuel 1 r i z a r r y , L /  w i l l  be r e -  

f e r r e d  t o  by name i n  t h i s  b r i e f .  Page r e f e r e n c e s  t o  t h e  record  

on appeal  and t h e  appendix t o  t h i s  b r i e f  w i l l  be des igna ted  by 

l l ~ l l  and "A, ll r e s p e c t i v e l y .  

I n  t h e  t r i a l  t r a n s c r i p t s ,  A p p e l l a n t ' s  name i s  s p e l l e d  
"Hecter I r r z a r r y , "  bu t  t h i s  b r i e f  w i l l  employ t h e  c o r r e c t  
s p e l l i n g ,  "Hector I r i z a r r y  . I '  



STATEMENT OF TEE CASE 

On August 15, 1984 a Hillsborough County grand jury 

returned an indictment charging Hector Manuel Irizarry with the 

first degree murder of Carman L. 1rizarryZ1 and the attempted 

first degree murder of Orlando Hernandez. (R889-890) This 

cause proceeded to a jury trial beginning on January 14, 1985, 

which ended in a mistrial because the jury could not reach a 

verdict. (R79,134,885,937) The retrial began on March 25, 

1985. (Rl) On March 27, 1985 the jury found Irizarry guilty 

as charged in both counts of the indictment. (R690-691,952,953) 

After hearing additional defense evidence on the following day, 

the jury recommended a life sentence by a vote of nine to three. 

(R837,969) 

Circuit Judge M. William Graybill, the presiding 

judge, adjudged Irizarry guilty on March 28, 1985. (R841) On 

April 4, 1985 Judge Graybill sentenced Irizarry to death for 

the murder and, departing from the recommended guidelines sen- 

tence of seven to 12 years, to 30 years for the attempted mur- 

der. (R879-880 ,972 -973 ,977 ,979 ,980 -985 ,A l -6 )  The court found 

four aggravating circumstances: (1) that Irizarry had pre- 

viously been convicted of a felony involving the use of vio- 

lence to the person, to-wit: the contemporaneous attempted 

murder of Orlando Hernandez; (2) that the capital felony was 

11 In the trial transcripts, the homicide victim's name is 
spelled "Carmen lrrzarry,;' but this brief will employ the 
spelling found in the indictment, "Carman Irizarry." 



committed whi le  I r i z a r r y  b7as engaged i n  a  bu rg l a ry  of a  dwel- 

l i n g ;  (3) t h a t  t h e  c a p i t a l  f e lony  was committed i n  a  c o l d ,  c a l -  

c u l a t e d  and premedi ta ted manner wi thout  any p r e t e n s e  of moral 

o r  l e g a l  j u s t i f i c a t i o n ;  and (4) t h e  c a p i t a l  f e lony  was espe- 

c i a l l y  he inous ,  a t r o c i o u s  o r  c r u e l .  (R874-877,980-983,Al-4) A s  

m i t i g a t i n g  c i rcumstances ,  t h e  cou r t  found: (1) t h a t  I r i z a r r y  

had no s i g n i f i c a n t  h i s t o r y  of p r i o r  c r imina l  a c t i v i t y ;  and ( 2 )  

I r i z a r r y  had l i v e d  40 years  w i t h  no s i g n i f i c a n t  p r i o r  c r imina l  

h i s t o r y .  (R877-878,983,A4) 

I r i z a r r y  t imely  f i l e d  h i s  n o t i c e  of appeal  t o  t h i s  

Court .  (R993) 



STATEMENT OF THE FACTS 

Hector and Carman I r i z a r r y ,  who were from Puer to  Rico,  

were marr ied  i n  New York i n  1971. (R494,495,501) Carman had a 

daughte r ,  Margaret Lore ,  from a previous  mar r i age .  (R494) 

I n  1978 t h e  I r i z a r r y s  moved from Brooklyn t o  F l o r i d a .  

(R496) They were divorced i n  1980, bu t  cont inued t o  l i v e  t o -  

g e t h e r  i n  t h e  same house u n t i l  J u l y ,  1983, when Hector moved 

o u t .  (R496) That month, Carman bought a house i n  P l a n t  C i t y .  

(R497) Hector moved i n t o  t h a t  house w i t h  Carman i n  October,  

1983, b u t  t h e  two s t ayed  i n  s e p a r a t e  bedrooms. (R498-499) 

Hector l e f t  Carman's house i n  June ,  1984, a t  h e r  r e -  

q u e s t .  (R499) He t o l d  Margaret Lore he d i d  no t  r e a l l y  want t o  

l e a v e  because he loved Carman. (R499) I n  f a c t ,  Hector asked 

Carman t o  remarry him, bu t  she  responded,  "No way, J o s e . "  (R345) 

Hector r e tu rned  h i s  house key t o  Carman i n  J u l y ,  

1984. (R341-342,500) 

Orlando Hernandez moved i n  w i t h  Carman i n  J u l y .  

(R256,510) The two met a t  t h e  Lykes Bro thers  p l a n t  where t hey  

worked. (R254-255,510) 

Hector I r i z a r r y  t o l d  h i s  s t epdaugh te r ,  Margaret Lore,  

t h a t  he  d i d  no t  l i k e  t h e  i d e a  of Hernandez moving i n .  (R500-501) 

He could no t  unders tand why Carman would be  involved wi th  a 

Cuban. (R500-501) However, Hector wished Carman happiness  w i t h  

h e r  new boyf r i end .  (R343,513) 

I r i z a r r y  worked a s  a handy man f o r  J i m  Hardee Equip- 

ment Company. (R389-390) He was a good employee who never  

showed any tendency f o r  v i o l e n c e  on t h e  j ob ,  and who d i d  no t  



have any problems wi th  o t h e r  workers o r  t h e  law. (R487-488) 

On occas ion  I r i z a r r y  used a machete t o  c u t  down 

brush  and weeds i n  a f i e l d  i n  back of t h e  company b u i l d i n g s .  

(R391-392,474) A t  l e a s t  f o u r  of t h e  o t h e r  employees a l s o  used 

machetes,  bu t  I r i z a r r y  was t h e  person h i s  supe rv i so r  most o f t e n  

saw us ing  them. (R394,396) The two machetes owned by t h e  com- 

pany e v e n t u a l l y  tu rned  up mis s ing .  (R390,393) 

On J u l y  25,  1984 J i m  Hardee t o l d  I r i z a r r y  t o  d r i v e  t o  

a l a k e  house owned by Hardee ' s  mother,  which was about an hour 

away from P l a n t  C i t y ,  and c l e a n  t h e  house s o  i t  could be pa in t ed  

t h e  fol lowing day.  (R332,476-477) I r i z a r r y  was t o  spend t h e  

n i g h t  a t  t h e  house,  and Hardee was t o  j o i n  him t h e  nex t  morning. 

(R477) 

A t  about 7:00 on t h e  morning of  J u l y  25 I r i z a r r y  went 

t o  Hardee 's  house.  (R478) The two men picked up a Ranchero 

owned by Hardee 's  mother,  purchased p a i n t ,  and r e n t e d  a l adde r  

and a steam c l e a n e r .  (R478) They a l s o  had a g a s o l i n e  can .  

(R478) They f i l l e d  t h e  Ranchero w i t h  g a s o l i n e  a t  a Union 76 

s t a t i o n  i n  P l a n t  C i t y ,  and I r i z a r r y  l e f t  f o r  t h e  l a k e  house a t  

about 9 :  30.  (R479-480) 

Hardee r ece ived  a c a l l  from I r i z a r r y  a t  around 10 :30 .  

(R480-481) I r i z a r r y  t o l d  him t h e  wate r  pump was n o t  working 

a t  t h e  l a k e  house.  (R480) Hardee t o l d  him t o  check t h e  f u s e  

box. (R480) I r i z a r r y  c a l l e d  back and s a i d  a couple  of f u s e s  

were blown. (R480) Hardee d i r e c t e d  him t o  go i n t o  Claremont, 

t h e  n e a r e s t  town, and buy replacement f u s e s .  (R481) I r i z a r r y  

d i d  n o t  c a l l  back a f t e r  t h a t .  (R481) 



On t h e  evening of J u l y  25 I r i z a r r y  c a l l e d  Margaret 

• Lore ' s  r e s i d e n c e .  She was n o t  home, bu t  I r i z a r r y  l e f t  a  mes- 

sage w i t h  h e r  son f o r  h e r  t o  c a l l  him a t  t h e  l a k e  house be fo re  

10:OO. (R338,504) She d id  no t  r e t u r n  h i s  c a l l  t h a t  evening.  

(R504) 

Orlando Hernandez went t o  bed around 10:OO on J u l y  

25, 1984. (R256) Carman was s t i l l  up ,  cooking.  (R256) 

Hernandez was awakened by a  g r e a t  blow i n  h i s  f a c e .  (R257) He 

jumped ou t  of  bed and tu rned  on t h e  l i g h t ,  whereupon he  was 

s t r u c k  i n  t h e  back.  (R260) He f e l l  t o  t h e  f l o o r  and touched 

t h e  shoe of h i s  a s s a i l a n t .  (R258) Hernandez d i d  no t  s e e  t h e  

man's f a c e ,  bu t  saw t h a t  he was a wh i t e  man w i t h  no h a i r  on 

t o p  of  h i s  head and very  l i t t l e  i n  t h e  back.  (~259-260)z1  The 

man was running ou t  t h e  bedroom door ,  c a r r y i n g  a  machete i n  

h i s  r i g h t  hand. (R258-260) 

Hernandez s a w  Carman l y i n g  on t h e  f l o o r  bes ide  t h e  

bed.  (R260) He touched h e r ,  bu t  she  d i d  n o t  move. (R276) 

Hernandez then  went t o  h i s  ne ighbor ' s  house,  who summoned a i d .  

(R260,279-280,282) Hernandez was taken  t o  t h e  h o s p i t a l ,  where 

h e  underwent su rge ry .  (R271) 

O t i s  Stephens en t e red  Carman I r i z a r r y ' s  house w i t h  a  

deputy s h e r i f f  and a paramedic. (R283) They found h e r  l y i n g  

f a c e  down bes ide  he r  bed.  (R283-284) There was a  t h i c k  t r a i l  

of blood down t h e  s i d e  of  t h e  bed.  (R284) 

2' Hernandez had never  met o r  seen Hector I r i z a r r y  . (R255-256) 
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The a s s o c i a t e  medical  examiner f o r  E i l l sborough  

County, Lee M i l l e r ,  found f i v e  s l a s h  wounds, r e p r e s e n t i n g  f i v e  

s e p a r a t e  blows of some type  of sha rp  in s t rumen t ,  on Carman 

I r i z a r r y ' s  body. (R305-310) The f i v e  wounds were c o n s i s t e n t  

w i t h  having been i n f l i c t e d  by a machete, i f  i t  was a ve ry  sharp  

one.  (R311) Four of  t h e  wounds probably would n o t  have been 

f a t a l .  (R307-309) The f a t a l  i n j u r y  was a fou r - inch  wound 

a c r o s s  t h e  f r o n t  of t h e  neck which extended through t o  t h e  

s p i n a l  column and produced a n e a r  d e c a p i t a t i o n .  (R309-310) 

M i l l e r  could n o t  t e l l  w i th  c e r t a i n t y  i n  which sequence t h e  

blows were i n f l i c t e d ,  but  a n ine- inch  s l a s h  a c r o s s  t h e  upper 

back was probably i n f l i c t e d  l a s t  because i t  produced ve ry  l i t t l e  

b l eed ing .  (R306,311) And i f  no one heard  Carman c r y  o u t ,  t h i s  

provided an i n f e r e n c e  t h a t  t h e  blow t o  h e r  neck was s t r u c k  

f i r s t .  (R314) She could  have remained conscious f o r  from a 

few seconds up t o  a minute o r  s o ,  and dea th  would have occurred 

i n  a m a t t e r  of minutes .  (R312,315) 

Margaret Lore l ea rned  of h e r  mother ' s  dea th  e a r l y  on 

t h e  morning of J u l y  26, 1984 when she was n o t i f i e d  by law en- 

forcement a u t h o r i t i e s .  (R502-503) A t  t h e i r  r e q u e s t ,  she  t e l e -  

phoned Hector I r i z a r r y  a t  5 :30 t h a t  morning, u s ing  t h e  number 

he had l e f t  t h e  prev ious  evening.  (R503-504) Hector answered 

a f t e r  one r i n g ,  and Margaret hung up because she  was s u r p r i s e d ,  

bu t  she  then  c a l l e d  him back.  (R504-505) Margaret asked 

Hector t o  come t o  h e r  house because h e r  mother had been i n -  

volved i n  an a c c i d e n t .  (R505) However, Hector went t o  Carman's 

house i n s t e a d ,  which was c l o s e r  t o  t h e  highway than  was 

Margare t ' s  house on t h e  r o u t e  Hector would have t aken .  (R505- 



506,514-515) When Margaret saw Hector a t  Carman's house l a t e r  

t h a t  morning, h e  was calm. (R507-508) Three days l a t e r  a t  t h e  

f u n e r a l  p a r l o r ,  however, he was c ry ing  and screaming.  (R508) 

I r i z a r r y  r e tu rned  t h e  Ranchero t o  J i m  Hardee t h a t  

same morning, J u l y  26.  (R482) Kardee no t i ced  t h a t  t h e  gas 

gauge i n d i c a t e d  a l i t t l e  l e s s  t han  one-quar te r  of  a t ank  l e f t ,  

which showed u s e  of more gas t han  i t  should have taken t o  go 

t o  t h e  l a k e  house and r e t u r n .  (R483) 

Sergeant  Andrew DeLuna of t h e  Hi l lsborough County 

S h e r i f f ' s  Of f i ce  quest ioned Hector I r i z a r r y  on J u l y  26 and 

August 3 ,  1984. (R318-350) Two in t e rv i ews  were conducted on 

J u l y  26, which cont inued i n t o  t h e  a f t e rnoon  hours  a f t e r  I r i z a r r y  

agreed t o  t a k e  a polygraph.  (R328,349) 

DeLuna met I r i z a r r y  o u t s i d e  Carman's r e s i d e n c e  on t h e  

morning of  J u l y  26 and drove him t o  t h e  S h e r i f f ' s  Operat ions  

Center  a f t e r  I r i z a r r y  r e t u r n e d  t h e  Ranchero t o  J i m  Hardee. 

(R318-320) A s  t hey  were d r i v i n g  DeLuna n o t i c e d  specks t h a t  ap- 

peared t o  be blood on I r i z a r r y ' s  head and forehead .  (R323-324) 

A f t e r  DeLuna mentioned t h i s  t o  I r i z a r r y ,  he  began t o  s c r a t c h  

and s o r t  of sc rub  t h e  a r e a s  where t h e  subs tance  was l o c a t e d .  

(R326) I r i z a r r y  t o l d  DeLuna t h e  subs tance  was f i s h  blood.  

(R327) He had gone f i s h i n g  t h e p r e v i o u s  day a t  t h e  l a k e  house,  

and probably g o t  t h e  blood on him when he removed t h e  f ishhook 

from a c a t f i s h  and threw it  back i n t o  t h e  w a t e r .  (R327) 

I r i z a r r y  agreed t o  l e t  law enforcement personne l  remove t h e  

subs tance .  (R324) The subs tance  removed from h i s  forehead was 

t e s t e d  and found t o  be human blood,  blood type  unknown. (R379- 



382,386) A sample removed from around I r i z a r r y ' s  nose  was * blood,  bu t  it could no t  be  determined from what s p e c i e s  i t  

came. (R383) 

I n  h i s  in te rv iews  w i t h  t h e  s h e r i f f ' s  d e p u t i e s ,  

I r i z a r r y  denied k i l l i n g  h i s  w i f e .  (X328) Although Sergeant 

DeLuna d id  n o t  t e l l  him what t ype  of wounds Carman had r ece ived ,  

I r i z a r r y  s a i d  he  would have c u t  h i s  own head o f f  b e f o r e  he 

would have c u t  h e r  head o f f ,  and t h a t  i f  he wanted t o  k i l l  he r  

he would have c u t  h e r  head o f f  two weeks e a r l i e r .  (R328,350,353) 

I r i z a r r y  desc r ibed  h i s  t r i p  t o  t h e  l a k e  house and maintained 

t h a t  he spen t  t h e  n i g h t  t h e r e .  (R329-341) When ques t ioned  con- 

ce rn ing  t h e  discrepancy i n  t h e  gas  gauge,  I r i z a r r y  s a i d  he  had 

siphoned two g a l l o n s  ou t  of  t h e  Ranchero. (R344) (When J i m  

Hardee went t o  t h e  l a k e  house some t ime a f t e r  Carman's d e a t h ,  

he  d i d  f i n d  a hose which smelled of g a s o l i n e .  (R491-492)) 

De tec t ive  D . W .  Novak of t h e  Ei l l sborough  County 

S h e r i f f ' s  O f f i c e  performed two experiments w i th  t h e  Ranchero. 

On August 9 ,  1984 he f i l l e d  it wi th  gas  i n  P l a n t  C i t y ,  drove t o  

t h e  l a k e  house,  t hen  t o  Claremont, t hen  back t o  t h e  l a k e  house,  

then  t o  Carman I r i z a r r y ' s  house,  t hen  back t o  t h e  l a k e  house,  

then  back t o  Carman's aga in ,  and f i n a l l y  t o  J i m  Hardee 's  house.  

(R424-435) A t  t h e  end of t h e  t r i p  t h e  gas  gauge showed s l i g h t l y  

below one-quar te r  f u l l .  (R435) On October 4 ,  1984 Novak f i l l e d  

t h e  t ank  wi th  gas  and drove t h e  exac t  r o u t e  I r i z a r r y  s a i d  he 

had taken  (which was t h e  same r o u t e  Novak had d r iven  on August 

9 ,  but  wi thout  t h e  round t r i p  from t h e  l a k e  house t o  Carman's 

r e s idence  and back t o  t h e  l a k e  house.)(R439-444) A t  t h e  end 



of t h i s  t r i p  t h e  gas  gauge showed almost  t h r e e - q u a r t e r s  of a 

t ank  remaining.  (R443-444) 

De tec t ive  Novak ob ta ined  two machetes dur ing t h e  

course  of i n v e s t i g a t i n g  - t h i s  c a s e .  One came from t h e  c l o s e t  

i n  Carman I r i z a r r y ' s  bedroom. (R401) This  machete was s i m i l a r  

t o  t h e  machetes t h a t  were purchased f o r  J i m  Hardee 's  company. 

(R394) A couple  of weeks b e f o r e  Carman's d e a t h ,  Hector 

I r i z a r r y  t o l d  Margaret Lore t h a t  he had sharpened a machete 

and l e f t  i t  i n  Carman's bedroom c l o s e t  f o r  h e r  p r o t e c t i o n .  

(R501) 

Novak ob ta ined  t h e  second machete from Margaret 

L o r e ' s  r e s i d e n c e .  (R409) Hector I r i z a r r y  had l e f t  t h e  machete 

about t h r e e  weeks b e f o r e  Carman's dea th  when he  came t o  

Margare t ' s  house t o  c u t  down overgrown weeds i n  a garden.  (R502) 

This machete was n o t  s i m i l a r  t o  t h e  ones used a t  J i m  Hardee 

Equipment Company. (R394) 

Three d i v e r s  searched t h e  l a k e  bes ide  t h e  l a k e  house,  

but  t h e  machete used t o  k i l l  Carman I r i z a r r y  was never  found. 

(R459) 

The i n t e r i o r  of t h e  Ranchero was t e s t e d  f o r  t h e  p r e s -  

ence of  blood us ing  a s e n s i t i v e  chemical c a l l e d  luminal ,  bu t  

none was found. (R542-545) The Ranchero did n o t  appear t o  have 

been c leaned up be fo re  i t  was r e tu rned  t o  J i m  Hardee. (R490) 

With I r i z a r r y ' s  permiss ion law enforcement a u t h o r i -  

t i e s  searched h i s  t r a i l e r  and c a r ,  bu t  found no th ing .  (R458- 

459) 

A t  t h e  p e n a l t y  phase o f  t h e  t r i a l  Hector I r i z a r r y  

c a l l e d  wi tnes ses  t o  e s t a b l i s h  t h a t  he was a good and dependable 



worker who had no problems w i t h  t h e  law o r  g e t t i n g  along w i t h  

o t h e r  people ,  and who d i d  no t  e x h i b i t  a  quick temper o r  v i o l e n t  

t endenc ie s .  (R708-709 ,714 ,716 ,758-759)  J i m  1Iardee's son and 

daughter  t e s t i f i e d  t o  t h e  f r i e n d s h i p  I r i z a r r y  d i sp layed  toward 

t h e  Hardee fami ly .  (R712-713,757-759) 

Add i t iona l ly ,  D r .  Gerald Mussenden, a psychologis t  

who interviewed and examined Hector I r i z a r r y ,  t e s t i f i e d  t h a t  

t h e  o f f enses  involved herein w e r e  crimes of pas s ion .  (R755) 

Hector I r i z a r r y  became obsessed wi th  t h e  f a c t  h i s  ex-wife 

j i l t e d  him f o r  a Cuban, thus  causing him t o  be under t h e  i n -  

f l uence  of extreme mental  o r  emotional  d i s tu rbance  a t  t h e  t ime 

of t h e  cr imes,  and s u b s t a n t i a l l y  impair ing h i s  c a p a c i t y  t o  ap- 

p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  conduct o r  t o  conform h i s  con- 

duct  t o  t h e  requirements of law. (R733-735) 



SUMMARY OF ARGUMENT 

1. The t r i a l  c o u r t  should have g ran ted  a  m i s t r i a l  

when a  s t a t e  w i tnes s  t e s t i f i e d  t h a t  Hector I r i z a r r y  had agreed 

t o  t a k e  a  polygraph,  and t h e  con tex t  i n  which t h e  tes t imony was 

g iven  r a i s e d  t h e  i n f e r e n c e  t h a t  I r i z a r r y  had f a i l e d  t h e  l i e  

d e t e c t o r  t e s t .  The c o u r t ' s  " cu ra t ive"  i n s t r u c t i o n  t o  t h e  j u r y  

could n o t  undo t h e  damage which had been done. Although t h e  

polygraph r e f e r e n c e  occurred du r ing  c r o s s  examinat ion,  i t  was 

n o t  e l i c i t e d  by defense  counse l ;  t h e  w i t n e s s '  answer was no t  

respons ive  t o  t h e  q u e s t i o n  asked.  

2 .  The t r i a l  cou r t  e r r e d  i n  admi t t i ng  i n t o  evidence 

two machetes,  n e i t h e r  of which was t h e  murder weapon, which 

were i r r e l e v a n t  and se rved  on ly  t o  p r e j u d i c e  t h e  j u r y  a g a i n s t  

Hector I r i z a r r y .  

3 .  Hector I r i z a r r y  was e n t i t l e d  t o  a  m i s t r i a l  due t o  

t h e  p r o s e c u t o r ' s  p r e j u d i c i a l  remarks du r ing  f i n a l  argument 

which c o n s t i t u t e d  express ions  of h i s  pe r sona l  op in ion  concerning 

t h i s  c a s e  and impl ied t h a t  t h e  S t a t e  had a d d i t i o n a l  evidence 

t h a t  was n o t  b e f o r e  t h e  j u r y .  I r i z a r r y ' s  motions f o r  m i s t r i a l  

were t ime ly ,  d e s p i t e  t h e  c o u r t ' s  r u l i n g  t h a t  one o f  them came 

too  l a t e .  A " cu ra t ive"  i n s t r u c t i o n  t h e  c o u r t  gave a f t e r  one of 

t h e  p r o s e c u t o r ' s  comments could n o t  "unring t h e  b e l l "  s o  a s  t o  

e l i m i n a t e  t h e  harm t h a t  had been done. 

4 .  Hector I r i z a r r y  was denied a  f a i r  t r i a l  because 

t h e  b a i l i f f  responded t o  a  j u r y  ques t ion  o u t s i d e  t h e  presence  

of I r i z a r r y  and h i s  counse l .  This  improper communication con- * s t i t u t e s  p e r  s e  r e v e r s i b l e  e r r o r .  



5 .  P rospec t ive  j u r o r  Ramona hhitman was excused from 

a se rv ing  on Hector I r i z a r r y ' s  j u r y  because of h e r  oppos i t i on  t o  

c a p i t a l  punishment. A s  a  r e s u l t ,  h i s  j u r y  was n o t  r e p r e s e n t a -  

t i v e  of a  c r o s s - s e c t i o n  of t h e  community and was uncons t i t u -  

t i o n a l l y  prone t o  c o n v i c t .  

6 .  The c o u r t  below should no t  have found t h e  aggra-  

v a t i n g  c i rcumstances  of "cold ,  c a l c u l a t e d  and premedi ta ted"  and 

" e s p e c i a l l y  he inous ,  a t r o c i o u s  o r  c r u e l . "  The homicide of  

Carman I r i z a r r y  was f a r  from "co ld ;"  i t  was a  crime of pas s ion .  

I f  she  s u f f e r e d  a t  a l l ,  e i t h e r  menta l ly  o r  p h y s i c a l l y ,  t h e  

s u f f e r i n g  was of extremely s h o r t  d u r a t i o n .  Hector I r i z a r r y  d i d  

n o t  t o r t u r e  h i s  ex-wife o r  prolong h e r  misery i n  any way. Also ,  

h i s  mental  cond i t i on  a t  t h e  t ime  of t h e  homicide must be con- 

s i d e r e d  i n  a s s e s s i n g  whether t h e  k i l l i n g  was e s p e c i a l l y  he inous ,  • a t r o c i o u s  o r  c r u e l .  

With regard  t o  m i t i g a t i n g  c i rcumstances ,  t h e  sen tenc ing  

cou r t  f a i l e d  t o  g i v e  due c o n s i d e r a t i o n  t o  Eec tor  I r i z a r r y ' s  

mental  s t a t e  a t  t h e  t ime of t h e  homicide a s  e i t h e r  s t a t u t o r y  

o r  non - s t a tu to ry  m i t i g a t i o n ,  and f a i l e d  even t o  cons ide r  c e r -  

t a i n  non- s t a tu to ry  m i t i g a t i n g  c i rcumstances  f o r  which t h e r e  was 

evidence,  such a s  I r i z a r r y ' s  r eco rd  a s  a  good and dependable 

worker, h i s  a b i l i t y  t o  g e t  a long wi th  o t h e r  people ,  and h i s  

l a c k  of any h i s t o r y  of  v i o l e n t  o r  angry behavior .  

7 .  The t r i a l  c o u r t  should n o t  have over r idden  t h e  

l i f e  recommendation of t h e  j u r y ,  which r a t i o n a l l y  could have 

been based upon t h e  two m i t i g a t i n g  c i rcumstances  found by t h e  

m t r i a l  c o u r t ,  o r  upon o t h e r  m i t i g a t i n g  evidence p r e s e n t  i n  t h e  

r eco rd ,  inc lud ing  I r i z a r r y ' s  mental  and emotional  s t a t e  a t  t h e  



t ime of t h e  homicide, h i s  va lue  a s  an employee, h i s  a b i l i t y  t o  

d e a l  w i t h  o t h e r  people ,  and h i s  l a c k  of p r i o r  v i o l e n t  o u t b u r s t s .  

This Court has  vacated dea th  sen tences  i n  a  number of previous  

ca ses  of l i f e  ove r r ides  involv ing  crimes a t  l e a s t  a s  heinous a s  

t h e  one involved h e r e i n .  

8 .  The homicide f o r  which Hector I r i z a r r y  was con- 

v i c t e d  i s  a  ve ry  common t y p e ,  which may be c a l l e d  a  "sex- ro le  

t h r e a t  homicide." A comparison of I r i z a r r y ' s  c a s e  w i t h  o t h e r s  

shows t h a t  t h e  dea th  pena l ty  i s  n o t  p r o p o r t i o n a t e  t o  t h e  o f -  

f e n s e ,  a s  t h e r e  i s  no th ing  t h a t  would s e t  h i s  case  a p a r t  from 

t h e  norm of domestic homicides.  

9 .  The p rov i s ion  f o r  a  25 yea r  minimum mandatory 

sen tence  found i n  Hector I r i z a r r y ' s  w r i t t e n  sen tence  f o r  a t -  

tempted murder i n  t h e  f i r s t  degree  i s  no t  au tho r i zed  by law and 

d i d  no t  conform wi th  t h e  c o u r t ' s  o r a l  impos i t ion  of s en t ence .  

The 30 year  sen tence  f o r  a t tempted murder, a  d e p a r t u r e  from t h e  

g u i d e l i n e s  range of n i n e  t o  twelve y e a r s ,  i s  based i n  p a r t  on 

t h e  improper i n c l u s i o n  i n  t h e  s co re shee t  of p o i n t s  f o r  v i c t i m  

i n j u r y .  Also,  t h e  t h r e e  reasons  t h e  cou r t  gave f o r  depa r t i ng  

from t h e  g u i d e l i n e s  a r e  wrong, as they  e i t h e r  aggrava te  f o r  

elements a l r eady  f a c t o r e d  i n t o  t h e  s co re shee t  o r  f o r  f a c t o r s  

r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e  f o r  which conv ic t ions  had no t  

been ob ta ined .  



ARGUMENT 

THE COURT BELOW ERRED I N  DENYING 
HECTOR IRIZARRY'S M O T I O N  FOR MIS- 
TRIAL AFTER STATE WITNESS SERGEANT 
ANDREW DELUNA TESTIFIED CONCERNING 
A POLYGPAPH TEST THAT IRIZARRY 
AGREED TO TAKE. 

Sergeant  Andrew DeLuna of t h e  Hi l lsborough County 

S h e r i f f ' s  O f f i c e  conducted two in t e rv i ews  w i t h  Hector I r i z a r r y  

on J u l y  26, 1984 ( t h e  day Carman I r i z a r r y ' s  body was found) ,  

and ano the r  i n t e r v i e w  on August 3 ,  1984. (R316,328,346) 

On cross-examinat ion dur ing  I r i z a r r y ' s  t r i a l ,  de fense  

counsel  was ques t ion ing  Sergeant DeLuna r ega rd ing  t h e  f a c t  t h a t  

t h e r e  were on ly  two p o l i c e  r e p o r t s  t o  r e f l e c t  t h e  t h r e e  i n t e r -  

views w i t h  I r i z a r r y .  He asked t h e  fo l lowing  ques t ion  and r e -  • ce ived  t h e  fo l lowing  answer. (R349): 

Q .  I guess p a r t  of  my problem, D e t e c t i v e ,  I 
am n o t  f i n d i n g  any memorial izing of a second 
in t e rv i ew on J u l y -  t h e  26 th .  I am see ing  two 
i n t e r v i e w s ,  a J u l y  26th  i n t e r v i e w  i n  t h e  
morning and an August 3rd  i n t e r v i e w  which i s  
memorialized t h e r e .  

A .  Okay. During t h e  i n i t i a l  i n t e rv i ew wi th  
t h e  defendant i t  was an in t e rv i ew t h a t  kep t  
going through t h e  a f t e rnoon  hours  a f t e r  he  
agreed t o  t a k e  a polygraph and from t h e r e  i t  
j u s t  con t inued .  It was one in t e rv i ew,  i f  
you want t o  look a t  i t  t h a t  way, one i n t e r -  
view t o g e t h e r .  

T h e r e a f t e r ,  counsel  f o r  I r i z a r r y  moved f o r  a m i s t r i a l  

because of t h e  polygraph r e f e r e n c e .  (R357-358) The c o u r t  denied 

t h e  motion (R371), bu t  d i d  i n s t r u c t  t h e  j u r y  a s  fo l lows  (R372) : 

Members of t h e  j u r y ,  you a r e  hereby i n -  
s t r u c t e d  t o  d i s r e g a r d  Sergeant  D e ~ u n a ' s  r e f -  
e rence  t o  t h e  defendant  having agreed t o  t a k e  
a polygraph examinat ion.  



Although defense  counsel  reques ted  t h a t  t h e  above i n -  

@ s t r u c t i o n  be g iven ,  he took t h e  p o s i t i o n  t h a t  no th ing  s h o r t  of 

a  m i s t r i a l  could cu re  t h e  harm done by Sergeant DeLuna's t e s t i -  

mony. (R371-372) 

I n  t h e  absence of consent  by bo th  t h e  S t a t e  and t h e  

defendant ,  polygraph evidence i s  inadmis s ib l e  a t  t r i a l  i n  

F l o r i d a  c o u r t s .  Delap v .  S t a t e ,  440 So.2d 1242 (F l a .1983) ;  

Walsh v .  S t a t e ,  418 So.2d 1000 (P l a .1982) ;  Anderson v .  S t a t e ,  

241 So.2d 390 (F la .1970) ,  modi f ied ,  408 U.S. 938, 92 S .C t .  2868, 

33 L.Ed.2d 758 (1972);  C a r t e r  v .  S t a t e ,  10 FLW 1993 (F la .3d  DCA 

Aug. 20, 1985) .  

I n  Kaminski v .  S t a t e ,  ( F l a .  1953) , c e r t  . 
d e n . ,  348 U.S. 832, t h i s  Court recognized t h a t  a  r e f e r e n c e  t o  

t ak ing  a  polygraph may be p r e j u d i c i a l  i n  and of i t s e l f ,  even i f  

t h e r e  i s  no test imony concerning t h e  r e s u l t s  of t h e  t e s t .  

Sergeant DeLuna's tes t imony suggested t h a t  Hector I r i z a r r y  had 

f a i l e d  t h e  polygraph,  because DeLuna s t a t e d  t h a t  t h e  i n t e rv i ew 

cont inued a f t e r  I r i z a r r y  agreed t o  t a k e  a  polygraph.  (R349) 

Why e l s e  would t h i s  second in t e rv i ew have been needed u n l e s s  

t h e  polygraph y i e lded  r e s u l t s  unfavorable  t o  I r i z a r r y ?  

This  ca se  i s  t o  be d i s t i n g u i s h e d  from Davis v .  S t a t e ,  

461 So.2d 67 (F la .1984) ,  where t h e  Court no ted  t h a t  t h e  mere 

mention of a  polygraph examination does n o t  n e c e s s a r i l y  compel 

t h e  g r a n t i n g  of a  new t r i a l ,  because i n  Davis t h e  test imony d i d  

no t  sugges t  t h a t  t h e  defendant had a l r eady  taken  and f a i l e d  a  

l i e  d e t e c t o r  t e s t .  More t o  t h e  p o i n t  i s  F r a z i e r  v .  S t a t e ,  425 

So.2d 192,193 (F la .3d  DCA 1983) ,  i n  which t h e  c o u r t  s t a t e d :  



To place  before  t h e  j u r y ,  a s  h e r e ,  t h a t  t h e  
defendant i n  a  cr iminal  case f a i l e d  a  poly- 
graph examination taken i n  connection with 
t h e  case c o n s t i t u t e s ,  i n  our view, c l a s s i c  
grounds f o r  a  m i s t r i a l  because t h e  p re jud i -  
c i a l  impact of t h i s  damning evidence could 
not be cured by a  caut ionary i n s t r u c t i o n .  
[ C i t a t i o n  omit ted.  ] 

Although t h e  court  below gave a  purportedly cu ra t ive  

i n s t r u c t i o n  t o  t h e  j u r y ,  i t  was not enough t o  "unring t h e  b e l l "  

and a l l a y  t h e  mischief occasioned by t h e  improper testimony. 

In  Dean v .  S t a t e ,  325 So.2d 14 ( F l a . l s t  DCA 1975), c e r t . d e n . ,  

333 So.2d 465 (Fla.1976) t h e  cour t  found t h a t  even t h e  "thorough" 

caut ionary i n s t r u c t i o n  given by t h e  t r i a l  court  could not  o f f -  

s e t  t h e  pre judice  caused by a  wi tness '  testimony concerning t h e  

l i e  de tec to r  t e s t s  he had taken.  And i n  Walsh, supra,  t h i s  

Court noted t h a t  t h e  defendant ' s  comment during h i s  f i r s t  t r i a l  

t h a t  he had taken and passed a  l i e  de tec to r  t e s t  i s  t h e  type of 

testimony which i s  d i f f i c u l t  f o r  j u r o r s  t o  d is regard  and which 

i s  l i k e l y  t o  inf luence  t h e i r  dec i s ion ,  even where they a r e  

given a  precaut ionary i n s t r u c t i o n .  

It i s  of no s ign i f i cance  t h a t  t h e  polygraph reference  

occurred during cross-examination by defense counsel r a t h e r  

than on d i r e c t  examination by t h e  prosecutor  because, a s  i n  

F r a z i e r ,  

[ c ] o u n s e l ' s  quest ion i n  no way r e l a t e d  t o  a  
polygraph examination o r  t h e  r e s u l t s  the re -  
o f ;  t h e  wi tness '  answer was non-responsive 
and e n t i r e l y  volunteered.  

The inference  t h a t  Hector I r i z a r r y  had f a i l e d  a  l i e  

a de tec to r  t e s t  deprived him of a  f a i r  t r i a l ,  and he i s  e n t i t l e d  

t o  a  new one as  a  r e s u l t .  



ISSUE 1'1. 

THE COURT BELOW ERRED I N  ALLOWING 
THE STATE TO INTRODUCE I N T O  E V I -  
DENCE AT HECTOR IRIZARRY'S TRIAL 
TWO MACBETES WHICH WERE IRRELEVANT 
AND PREJUDICIAL. 

During t h e  test imony of De tec t ive  D.W. Novak of t h e  

Hi l lsborough County S h e r i f f ' s  O f f i c e ,  t h e  prosecu t ion  i n t r o -  

duced i n t o  evidence two machetes,  over  defense  o b j e c t i o n s  t h a t  

they were i r r e l e v a n t .  (E409-410) Novak ob ta ined  one of t h e  

machetes from t h e  c l o s e t  of t h e  main bedroom i n  Carman I r i z a r r y ' s  

home (R401), and ob ta ined  t h e  o t h e r  from t h e  home of Margaret 

Lore ,  Carman I r i z a r r y  ' s daughte r .  (R409) 

There was test imony from Margaret Lore t h a t  Hector 

I r i z a r r y  t o l d  h e r  a  couple  of weeks b e f o r e  t h e  homicide t h a t  he 

had sharpened a  machete and l e f t  i t  i n  Carnan's  bedroom c l o s e t  • f o r  h e r  p r o t e c t i o n ,  bu t  t h e r e  was no evidence t o  show p o s i t i v e l y  

t h a t  t h e  machete Novak recovered from Carman's house was t h e  

one t o  which I r i z a r r y  had r e f e r r e d .  (R501) However, t h i s  

machete was s i m i l a r  t o  ones t h a t  were used a t  J i m  Hardee Equip- 

ment Company, where I r i z a r r y  was employed. (R394) 

The machete given t o  Novak by Margaret Lore a t  he r  

r e s idence  had been l e f t  t h e r e  by I r i z a r r y  when he  came t h e r e  t o  

c u t  down overgrown weeds i n  a  garden about t h r e e  weeks b e f o r e  

Carman's dea th .  (R502) This machete was n o t  s i m i l a r  t o  t h e  

ones used where I r i z a r r y  worked. (R394) 

Nei ther  of t h e  machetes was t h e  murder weapon, which 

was c a r r i e d  ou t  of  t h e  house by t h e  p e r p e t r a t o r  and never  r e -  

covered.  (R259-260,459,640) 



In Harris v. State, 129 Fla. 733, 177 So. 187 (Fla. 

1937), this Court stated the general rule that 

. . .  weapons not actually used in the comrnis- 
sion of the crime may be admitted into evi- 
dence when they tend to prove the guilt or 
innocence of the accused and have some pro- 
bative value. 

177 So. at 190. The machetes admitted into evidence at 

Irizarry's trial did not meet this test; they had no probative 

value and did not tend to prove Irizarry's guilt or innocence. 

Three cases from other jurisdictions, which were dis- 

cussed in Harris, are particularly instructive. People v. 

McGeoghegan, 325 Ill. 337, 156 N.E. 378 (111.1927) was a murder 

case. The appellate court held that two .45 caliber pistols 

found on the defendant when he was arrested furnished no proof 

of his guilt where the deceased was killed with a .38 caliber • bullet. In Hardaman v. State, 16 Ala.App. 408, 78 So. 324 

(Ala.Ct.App. 1918), a manslaughter case in which the victim was 

shot, the court held that the trial court committed reversible 

error in allowing the state to prove that the defendant carried 

a rifle after the offense was committed, as this tended to 

prejudice the minds of the jury against him. People v. Riggins, 

159 Cal. 113, 112 P. 862 (Ca1.1910), involved an assault with 

intent to murder. The court stated: 

The testimony that defendant was carrying a 
pistol in his overcoat pocket while attending 
a performance at a theater in the evening of 
the day of the alleged assault, and several 
hours afterward, was irrelevant and should 
have been excluded. The prosecution had 
proved that this was not the pistol with 
which the alleged assault was committed, and 
his possession of another pistol afterward 



was no t  shown t o  have any connect ion w i t h  
o r  r e l a t i o n  t o  t h e  o f f e n s e  charged,  and i t  
may have p re jud iced  defendant  i n  t h e  minds 
of t h e  j u r o r s .  

The machetes i n  ques t ion  had even l e s s  p r o b a t i v e  

va lue  than  d i d  t h e  weapons i n  t h e  ca ses  d i scus sed  above. The 

one found i n  Carman's house was never  p o s i t i v e l y  l i nked  t o  

Hector I r i z a r r y .  The one l e f t  i n  Margaret Lore ' s  house had 

merely been used t o  c u t  weeds s e v e r a l  weeks be fo re  t h e  homicide.  

Nei ther  machete was even shown t o  be s i m i l a r  t o  t h e  murder wea- 

pon. 

The p rosecu to r  exacerbated t h e  p r e j u d i c i a l  impact of 

t h e  i r r e l e v a n t  machetes when he (apparen t ly )  brandished a t  

l e a s t  one of them dur ing h i s  f i n a l  argument t o  t h e  j u r y  (R576- 

a 577),  prompting defense  counsel  t o  r e f e r  i n  h i s  f i n a l  argument 

t o  "Beni to ' s  [ t h e  p r o s e c u t o r ' s ]  machete (R610)," and t o  c a l l  

t h e  a s s i s t a n t  s t a t e  a t t o r n e y  a  "samurai p rosecu to r . "  (R645) 

Here, a s  i n  Riggins ,  t h e  machetes were "not shown t o  

have any connect ion w i t h  o r  r e l a t i o n  t o  t h e  o f f e n s e  charged,  

and . . .  may have p re jud iced  [ I r i z a r r y ]  i n  t h e  minds of t h e  

j u r o r s . "  Therefore ,  he should be gran ted  a  new t r i a l .  



ISSUE 111. 

THE COURT BELOW ERRED I N  DENYING 
HECTOR IRIZARRY'S MOTIONS FOR 
MISTRIAL DUE TO IMPROPER REMARKS 
OF THE PROSECUTOR DURING HIS FINAL 
ARGUMENTS TO THE J U R Y .  

Twice dur ing t h e  p r o s e c u t o r ' s  f i n a l  arguments t o  t h e  

j u r y ,  defense  counsel  moved f o r  a m i s t r i a l .  The f i r s t  such mo- 

t i o n  came a s  soon a s  t h e  a s s i s t a n t  s t a t e  a t t o r n e y  f i n i s h e d  t h e  

i n i t i a l  p a r t  of h i s  b i f u r c a t e d  f i n a l  argument. It was p r e d i -  

ca t ed  upon t h r e e  s ta tements  made by t h e  p rosecu to r  which con- 

s t i t u t e d  express ions  o f  h i s  pe r sona l  op in ion  and impl ied t h a t  

he  had knowledge of  o t h e r  evidence which was n o t  p re sen ted  t o  

t h e  j u r y .  (R603) The t h r e e  of fending  remarks were a s  fo l lows  

(emphasis s u p p l i e d ) :  

He [ I r i z a r r y ]  f i l l s  i t  up a t  t h e  gas  s t a t i o n  
and he  d r i v e s  t o  t h e  l a k e  house i n  Lake County 
and he  goes i n t o  Claremont and buys t h e  f u s e s  
and then  he  goes back t o  t h e  l a k e  house,  t hen  
he does what we know he d i d .  A t  1 : 3 0  i n  t h e  
morning, 1 :30  i n  t h e  morning he  comes i n t o  
P l a n t  Ci ty  and d r i v e s  up behind t h e  I r r z a r r y  
house and he  goes i n  t h e r e  and he k i l l s  t h a t  
woman and he t r i e s  t o  k i l l  h e r  l o v e r  and then 
he d r i v e s  back t o  t h e  l a k e  house and then  
anxiously  awai t ing  word, pacing and g e t s  a 
phone c a l l  and d r i v e s  back,  n o t  t o  X a r g a r e t ' s  
where h e ' s  supposed t o  go,  bu t  d r i v e s  back 
t o  Carmen's and then  he d r i v e s  t o  M r .  Hardee 's  
t o  drop i t  o f f .  (R599) 

That i s  t h e  exact  r o u t e  t h a t  De tec t ive  
Novak took and a f t e r  he  took t h a t  exac t  r o u t e  
which we know t h e  defendant t ook ,  we photo- 
graphed t h e  gas  gauge and where i s  t h e  need le?  
I t ' s  on Number 7 ,  and where d i d  M r .  Hardee 
say  he  saw t h e  need le  when t h e  defendant 
dropped t h e  c a r  o f f ?  He s a i d  Number 7 .  (R599) 

You look ,  you look a t  t h e  d i f f e r e n c e  i n  
Number 7 on S t a t e ' s  Exh ib i t  Number 23 which 
i s  t h e  r o u t e  we know he  took and look a t  t h e  



d i f f e r e n c e  i n  t h e  gas  i n  S t a t e ' s  Exh ib i t  
Number 37 where t h e  need le  was on t h e  r o u t e  
he took ,  and d o n ' t  g e t  confused abou t ,  
w e l l ,  was t h e  gas t ank  f i l l e d  up a l l  t h e  
way, how do you know i t  was f i l l e d  up? (R600) 

The c o u r t  r u l e d  t h a t  t h e  defense  motion f o r  a  m i s t r i a l  

came too  l a t e .  (R604) The c o u r t  f u r t h e r  s a i d  he  probably would 

have s u s t a i n e d  a  t ime ly  o b j e c t i o n ,  bu t  t h a t  t h e  comments d i d  n o t  

warrant  a  m i s t r i a l .  (R604) Defense counsel  exp la ined ,  t o  no 

a v a i l ,  t h a t  he  had n o t  made h i s  motion sooner because he  f e l t  i t  

was bad form t o  i n t e r r u p t  opposing c o u n s e l ' s  c l o s i n g  argument, 

and t h e  o b j e c t i o n a b l e  remarks came ve ry  n e a r  t h e  end. (R603) 

A s  t o  t h e  t i m e l i n e s s  of Hector I r i z a r r y ' s  motion f o r  

m i s t r i a l ,  Meade v .  S t a t e ,  431 So.2d 1031 ( F l a . 4 t h  DCA 1983) 

(along w i t h  t h e  ca ses  c i t e d  t h e r e i n )  i s  p a r t i c u l a r l y  i n s t r u c -  

t i v e .  There defense  counsel  d i d  n o t  o b j e c t  t o  t h e  p r o s e c u t o r ' s  

0 c l o s i n g  argument u n t i l  a  r e c e s s  fo l lowing  t h e  argument. The 

a p p e l l a t e  cou r t  found t h e  de lay  i n  b r ing ing  t h e  m a t t e r  t o  t h e  

t r i a l  c o u r t ' s  a t t e n t i o n  n o t  t o  be f a t a l ,  and r eve r sed  and r e -  

manded f o r  a  new t r i a l  because of t h e  p r o s e c u t o r ' s  p r e j u d i c i a l  

remarks . 

Turning t o  t h e  m e r i t s ,  i t  i s  h igh ly  improper f o r  an 

a t t o r n e y  t o  express  h i s  persona l  b e l i e f s  concerning t h e  ca se  he  

i s  t r y i n g .  Cummings v .  S t a t e ,  412 So.2d 436 ( F l a . 4 t h  DCA 1982) ;  

Buckhann v .  S t a t e ,  356 So.2d 1327 ( F l a . 4 t h  DCA 1978);  Jones v .  

S t a t e ,  449 So.2d 313 ( F l a . 5 t h  DCA 1984);  McMillian v .  United 

S t a t e s ,  363 F.2d 165 (5 th  C i r .  1966) ;  Dunn v .  United S t a t e s ,  

307 F.2d 883 (5 th  C i r .  1962);  F la .Bar  Code Prof .Resp .  D . R .  

* 7-106(C)(4).  It i s  s i m i l a r l y  h igh ly  improper f o r  him t o  imply 

t h a t  he  has  o t h e r  evidence which he has  n o t  p resen ted  t o  t h e  



j u r y .  Williamson v .  S t a t e ,  459 So.2d 1125 (F la .3d  DCA 1984);  

a Thompson v .  S t a t e ,  318 So.2d 549 ( F l a . 4 t h  DCA 1975);  Curnmings, 

sup ra ;  s e e  a l s o  United S t a t e s  v .  Mar t inez ,  466 F.2d 679 (5 th  

C i r .  1972) ,  c e r t . d e n i e d ,  414 U.S. 1065,  - S . C t .  , L.Ed.2d - - 

- (1974) ; United S t a t e s  v .  Morr i s ,  568 F.2d 396 (5 th  C i r .  

1978);  Richardson v .  S t a t e ,  335 So.2d 835 ( F l a . 4 t h  DCA 1976) .  

Through h i s  m u l t i p l e  u s e  of t h e  words "we know," t h e  a s s i s t a n t  

s t a t e  a t t o r n e y  indulged i n  bo th  s p e c i e s  of p rosc r ibed  comment; 

he expressed persona l  b e l i e f  i n  t h e  c o r r e c t n e s s  of t h e  S t a t e ' s  

evidence,  and impl ied t h a t  t h e  S t a t e  possessed a d d i t i o n a l  e v i -  

dence which confirmed t h e ' e v i d e n c e  a c t u a l l y  p re sen ted  t o  t h e  

j u r y .  

I r i z a r r y  made h i s  o t h e r  motion f o r  m i s t r i a l  soon a f t e r  

t h e  p rosecu to r  began t h e  second segment of  h i s  f i n a l  argument, 

0 immediately a f t e r  t h e  p rosecu to r  s a i d ,  "This man [defense  

counse l ]  c a l l e d  me a  samurai p r o s e c u t o r ;  h i s  c l i e n t  i s  a 

murderer."  (R645-646) This  remark was, a g a i n ,  an  improper ex- 

p r e s s i o n  of c o u n s e l ' s  persona l  b e l i e f ,  and could only  have 

served t o  inf lame t h e  j u r y .  ( I t  was s i m i l a r  t o  t h e  c h a r a c t e r -  

i z a t i o n  by t h e  p rosecu to r  i n  Ge tche l l  v .  United S t a t e s ,  282 F.2d 

681 ( 5 t h  C i r .  1960) ,  a  f r aud  c a s e ,  of t h e  defendant a s  a  

"master con man," and was, e s p e c i a l l y ,  s i m i l a r  t o  t h e  c h a r a c t e r -  

i z a t i o n  by t h e  p rosecu to r  i n  Meade of t h e  defendant a s  a  " r e a l  

l i v e  murderer .  ") 

The t r i a l  c o u r t  d id  g i v e  t h e  fo l lowing  "cura t ive"  

i n s t r u c t i o n  t o  t h e  j u r y  (R650): 

The j u r y  i s  hereby i n s t r u c t e d  t o  d i s r e g a r d  
t h e  s ta tement  made by t h e  p rosecu to r  t o  t h e  
e f f e c t  t h a t  M r .  Doner ly 's  c l i e n t  i s  a  mur- 
d e r e r .  



However, the damage had already been done; the words could not 

be recalled by the simple expedient of a "curative" instruction. 

See Ruiz v. State, 395 So.2d 566 (Fla.3d DCA 1981) and Harper 

v. State, 411 So.2d 235 (Fla.3d DCA 1982). As the court stated 

in Pleade: 

In every case involving improper argument 
of counsel, we are confronted with rela- 
tivity and the degree to which such con- 
duct may have affected the substantial 
rights of the defendant. It is better to 
follow the rules than to try to undo what 

I I has been done. Otherwise stated, one can- 
not unring a bell"; "after the thrust of 
the saber it is difficult to say forget 
the wound"; and finally, "if you throw a 
skunk into the jury box, you can't in- 
struct the jury not to smell it". 

In a case such as this, resting as it does entirely 

on circumstantial evidence, particularly careful attention 

must be given to improper prosecutorial remarks. Ryan v. State, 

457 So.2d 1084 (Fla.4th DCA 1984). It is impossible to deter- 

mine from the record before this Court that the remarks of the 

assistant state attorney did not prejudice Hector Irizarry, and 

so his convictions should be reversed. Pait v. State. 112 

So.2d 380 (Fla.1959). See also Teffeteller v. State, 439 So.2d 

840 (Fla.1983), cert.denied, - U.S. - , 104 S.Ct. 1430, 79 L.Ed. 

2d 754 (1984). 

The prosecutor conceded during final argument below that 
his case rested entirely on circumstantial evidence. (R569) 



ISSUE IV. 

HECTOR IRIZARRY'S CONVICTIONS 
MUST BE REVERSED BECAUSE OF I M -  
PROPER COMMUNICATION BETWEEN 
THE BAILIFF AND TEE J U R Y  DURING 
DELIBERATIONS. 

The record  con ta ins  a  d i s c u s s i o n  among t h e  cou r t  and 

counsel  concerning a  r eques t  from t h e  j u r y  dur ing  d e l i b e r a t i o n s  

t h a t  they  be allowed t o  review a  v ideo tape  of t h e  crime scene 

t h a t  was admit ted i n t o  ev idence .  (R685-690) Khat i s  n o t  c l e a r ,  

however, i s  what t r a n s p i r e d  b e f o r e  t h e  c o u r t  went on t h e  r e c o r d .  

The c o u r t  s t a t e d  t h a t  t h e  j u r y  had buzzed and t h e  b a i l i f f  had 

i n q u i r e d .  (R685) The cou r t  s a i d  t h e  " i n i t i a l  inqui ry"  was t h e  

j u r y  r eques t  t o  s e e  t h e  v ideo tape .  (R685) Defense counsel  ex- 

p re s sed  concern over  e x a c t l y  what t h e  b a i l i f f  had t o l d  t h e  j u r y  

i n  response t o  another  ques t ion  they  had.  (R686) Counsel noted 

t h a t  he  was p r e s e n t  i n  t h e  courtroom bu t  could n o t  overhear  

e x a c t l y  what was s a i d .  (R688) Hector I r i z a r r y  was n o t  p r e s e n t .  

When t h e  b a i l i f f  was ques t ioned  a s  t o  e x a c t l y  what 

took p l a c e ,  he  gave t h e  fo l lowing  v e r s i o n  (R687-688): 

There was a  knock on t h e  door ,  When I 
answered one of t h e  j u r o r s  wanted t o  ask  
me a  p o i n t  of procedure .  I t r i e d  t o  c u t  
i n  h i s  conversa t ion  and when I heard  t h e  
word " v e r d i c t , "  I advised them t h a t  t h e  
v e r d i c t  must be w r i t t e n  on t h e  s l i p s  t h a t  
was i s sued  by t h e  judge and any ques t ions  
on paper  and I c losed  t h e  door .  

Defense counse l  then  s a i d  he  thought t h e  b a i l i f f  had 

t o l d  him t h e  q u e s t i o n  from t h e  j u r y  r e l a t e d  t o  t h e  mechanism 

of t a k i n g  a  v o t e .  (R688) The b a i l i f f  denied t h i s ,  s ta t ins  that he 

i n t e r ceded  when he heard t h e  words "verbal"  and " v e r d i c t . "  



Defense counsel  d i d  n o t  make a  formal  motion a t  t h a t  

t ime ,  bu t  d i d  c a l l  t o  t h e  c o u r t ' s  a t t e n t i o n  t h a t  such communi- 

c a t i o n  between t h e  b a i l i f f  and j u r y  ou t  of t h e  presence  of t h e  

c o u r t  and t h e  defendant  and defense  counsel  was e r r o r  (R688), 

and he  c i t e d  t h e  "unsupervised,  unauthor ized  communication be- 

tween t h e  b a i l i f f  and t h e  Jury"  i n  a  motion f o r  new t r i a l .  

(R970-971) 

Even i f  t h e  b a i l i f f ' s  r e n d i t i o n  of  what took p l a c e  

was a c c u r a t e ,  i t  was e r r o r  f o r  him t o  i n s t r u c t  t h e  j u r y  wi thout  

defense  counsel  and Hector I r i z a r r y  being p r e s e n t .  Sec t ion  

918.07 of t h e  F l o r i d a  S t a t u t e s  p r o h i b i t s  t h e  o f f i c e r  i n  charge 

of t h e  j u r o r s  ( t h e  b a i l i f f )  from communicating w i t h  t h e  j u r o r s  

on any s u b j e c t  connected wi th  t h e  t r i a l .  And F l o r i d a  Rule of 

Criminal  Procedure 3.140 r e q u i r e s  t h a t  any a d d i t i o n a l  i n s t r u c -  

t i o n s  t o  t h e  j u r y  be g iven  only i n  t h e  courtroom a f t e r  n o t i c e  

t o  t h e  p rosecu t ing  a t t o r n e y  and t o  counse l  f o r  t h e  defendant .  

The s t a t u t e  and c r i m i n a l  r u l e  r e f e r r e d  t o  above a r e  

t o  be s t r i c t l y  cons t rued .  I n  Holzapfel  v .  S t a t e ,  120 So.2d 195 

(F l a .3d  DCA 1960) t h e  c o u r t  had b e f o r e  i t  a  s i t u a t i o n  s i m i l a r  

t o  t h e  one p r e s e n t l y  b e f o r e  t h i s  Court ,  where i t  was u n c e r t a i n  

e x a c t l y  what happened when t h e  b a i l i f f  communicated w i t h  t h e  

j u r y .  I n  r e v e r s i n g  and remanding f o r  a  new t r i a l ,  t h e  cou r t  

no t ed :  

I n  t h e  c r imina l  law t h e  procedura l  a s p e c t s  
a f f e c t i n g  t h e  s u b s t a n t i a l  r i g h t s  of t h e  
defendant must be s t r i c t l y  observed f o r  i t  
i s  e s s e n t i a l  t h a t  an accused r e c e i v e  a  f a i r  
and i m p a r t i a l  t r i a l  a s  guaranteed by $11 
of t h e  Dec la ra t ion  of Rights  of t h e  Const i -  
t u t i o n  of F l o r i d a ,  F.S.A. To t h i s  end t h e  
s t a t u t e s  of  t h e  S t a t e  of F l o r i d a  p r e s c r i b e  



c e r t a i n  sa feguards  p e r t a i n i n g  t o  t h e  con- 
duct  of a  t r i a l  which must be followed 
e x a c t l y .  

I n  Randolph v .  S t a t e ,  336 So.2d 673 (F la .2d  DCA 1976) 

t h e  c o u r t  condemned t h e  t r i a l  c o u r t ' s  answering of a  j u r y  ques- 

t i o n  through h i s  b a i l i f f .  The c o u r t  observed t h a t  t h e  c o u r t ' s  

response should have been given i n  open cou r t  i n  t h e  presence 

of t h e  defendant ,  h i s  counse l ,  and t h e  p r o s e c u t o r .  (The s i t u a -  

t i o n  i n  I r i z a r r y ' s  ca se  was even more eg reg ious ,  a s  t h e r e  was 

no inpu t  from t h e  c o u r t  b e f o r e  t h e  b a i l i f f  t a l k e d  t o  t h e  j u r o r s . )  

S i m i l a r l y ,  i n  Caldwell  v .  S t a t e ,  340 So.2d 490 (F l a .2d  DCA 

1976) t h e  c o u r t  s t a t e d :  

I n q u i r i e s  from t h e  j u r y  must be  answered 
i n  open c o u r t  a f t e r  n o t i c e  t o  bo th  t h e  de- 
f e n d a n t ' s  counsel  and t h e  p rosecu t ion .  
F1a.R.Crim.P. 3 .410.  No one i s  pe rmi t t ed  
t o  communicate w i t h  t h e  j u ro r s  wi thout  
permiss ion from t h e  c o u r t  g iven  i n  open 
c o u r t  i n  t h e  Dresence of t h e  defendant  o r  
h i s  counse l .  Sec t ion  915.07,  F l o r i d a  
S t a t u t e s .  

Whether o r  n o t  what t h e  b a i l i f f  t o l d  t h e  j u r y  was 

c o r r e c t  i s  n o t  c o n t r o l l i n g ;  i t  i s  t h e  s o l e  p rov ince  of t h e  

c o u r t  t o  i n s t r u c t  t h e  j u r o r s ,  and t h i s  must be done i n  t h e  

presence  of  t h e  defendant .  Thomas v .  S t a t e ,  348 So.2d 634 

(F la .3d  DCA 1977) and Ho lzap fe l .  

Thus, upon r e c e i v i n g  any ques t ion  from t h e  j u r y  t h e  

b a i l i f f  should have conducted them i n t o  t h e  courtroom, a s  r e -  

qu i r ed  by F l o r i d a  Rule of Criminal  Procedure 3.140,  f o r  t h e  

* c o u r t  t o  answer t h e  ques t ion  i n  t h e  presence  of Hector I r i z a r r y  

and h i s  a t t o r n e y .  



The l a r g e r  problem presen ted  h e r e  i s  t h a t  we cannot 

know e x a c t l y  what took p l a c e  between t h e  b a i l i f f  and t h e  j u r o r s  

(which was a l s o  t r u e  i n  I i o l zap fe l ) .  The b a i l i f f ' s  s t o r y  was 

somewhat vague, and defense  counsel  ques t ioned  i t s  accuracy.  

I n  S l in sky  v .  S t a t e ,  232 So.2d 451 ( F l a . 4 t h  DCA 1970) 

t h e  t r i a l  judge summarily denied a  j u r y  r e q u e s t  t h a t  c e r t a i n  

tes t imony be read  back t o  them. This  was accomplished wi thout  

opening c o u r t  and without  adv i s ing  counsel  f o r  t h e  S t a t e  o r  f o r  

t h e  defense .  (Apparently,  t h e  c o u r t  com.nunicated h i s  answer t o  

t h e  j u r y  through h i s  b a i l i f f . )  The S l in sky  c o u r t ,  i n  r e v e r s i n g  

and remanding f o r  a  new t r i a l ,  po in t ed  ou t  some of t h e  reasons  

why any response t o  an i n q u i r y  from t h e  j u r y  should be made i n  

open c o u r t ,  w i t h  a l l  p a r t i e s  p re sen t  : 

From our  r ead ing  of t h e  s t a t u t e s  and t h e  
a u t h o r i t i e s ,  we f e e l  t h a t  t h e  p r a c t i c e  h e r e  
employed, i nnocen t ly  in tended  a s  undoubtedly 
i t  was, v i o l a t e d  t h e  de fendan t ' s  r i g h t s  i n  a  
harmful way and e n t i t l e s  him t o  a  new t r i a l .  
Using h i n d s i g h t ,  we o f f e r  t h a t  t h e  t r i a l  
c o u r t ,  f aced  wi th  such r e q u e s t ,  should have 
advised counsel  of i t  and re-convened cou r t  
w i th  defendant i n  a t t endance .  Depending 
upon t h e  n a t u r e  and scope of  t h e  j u r y ' s  
ques t ion ,  t h e  c o u r t  could then  r e c a l l  o r  
o f f e r  t o  r e c a l l  t h e  j u r y  i n t o  t h e  courtroom 
f o r  i n q u i r y  and t h e  r e n d i t i o n  of a  response 
t o  t h e i r  r e q u e s t .  This  would a f f o r d  counsel  
an oppor tun i ty  t o  perform t h e i r  r e s p e c t i v e  
f u n c t i o n s .  They could adv i se  t h e  c o u r t ,  
o b j e c t ,  r e q u e s t  t h e  g iv ing  of a d d i t i o n a l  i n -  
s t r u c t i o n s  o r  t h e  read ing  of a d d i t i o n a l  
t es t imony,  and o therwise  f u l l y  p a r t i c i p a t e  
i n  t h i s  f a c e t  of  t h e  proceeding.  F i n a l l y ,  
t h i s  method would do much t o  e l i m i n a t e  any 
procedura l  g r ievance  o f  a  defendant .  How- 
e v e r ,  i f  t h e  t r a n s a c t i o n  should be  ass igned  
a s  e r r o r  then  t h i s  c o u r t  would have a  f u l l  
record  whereby i t  could a s say  t h e  subs tan-  
t i v e  m e r i t s  of t h e  t r i a l  j udge ' s  r u l i n g s .  

232 So.2d a t  453-454. Without a  " f u l l  record"  of what occurred 



between t h e  c o u r t ' s  o f f i c e r  and t h e  j u r y ,  t h i s  Court i s  l e f t  t o  

s p e c u l a t e  a s  t o  whether o r  n o t  I r i z a r r y  was thereby  p re jud iced .  

F i n a l l y ,  i n  Ivory  v .  S t a t e ,  351 So.2d 26 (Fla.1977) 

t h i s  Court observed: 

Any communication wi th  t h e  j u r y  o u t s i d e  t h e  
presence of  t h e  p r o s e c u t o r ,  t h e  defendant ,  
and de fendan t ' s  counse l ,  i s  so  f r a u g h t  w i th  
p o t e n t i a l  p r e j u d i c e  t h a t  i t  cannot be con- 
s i d e r e d  harmless .  

351 So.2d a t  28. Recent ly ,  i n  C u r t i s  v .  S t a t e ,  10 FLW 533 

( F l a .  Sept  2 6 ,  1985) t h i s  Court r e a f f i r n e d  t h e  v i a b i l i t y  of 

Ivory ,  and c h a r a c t e r i z e d  t h e  j u r y  d e l i b e r a t i o n  process  a s  "one 

of t h e  most s e n s i t i v e  s t a g e s  of  t h e  t r i a l . "  10 FLU a t  533. 

The jury-room communication between t h e  b a i l i f f  and 

t h e  j u r y  i n  I r i z a r r y ' s  ca se  c e r t a i n l y  was r i f e  w i t h  t h e  poten-  

t i a l  p r e j u d i c e  spoken of i n  Ivo ry .  Hector I r i z a r r y  t h e r e f o r e  

@ should be gran ted  a  new t r i a l .  



ISSUE V. 

THE TRIAL COURT ERRED IN EXCLUDING 
A PROSPECTIVE JUROR FROM HECTOR 
IRIZARRY'S TRIAL BECAUSE OF KER 
RESERVATIONS CONCEPdING CAPITAL 
PUNISHMENT, AS A JURY SELECTED IN 
SUCH A MANNER IS NOT REPRESENTATIVE 
OF A CROSS-SECTION OF THE COMMUNITY, 
AND IS ALSO MORE PRONE TO CONVICT, 
IN VIOLATION OF THE SIXTH AND FOUR- 
TEENTH AMENDMENTS TO THE CONSTITU- 
TION OF THE UNITED STATES. 

During jury selection below, the prosecutor challenged 

prospective juror Ramona Whitman for cause because of her oppo- 

sition to the death penalty. (R164-165) The challenge was 

granted over defense objections. (R165) 

The method of selecting a jury used by the lower 

court, in which prospective jurors with scruples against the 

death penalty were excused for cause, deprived Hector Irizarry 

of his right to a jury representative of a cross-section of the 

community and also resulted in a jury unconstitutionally prone 

to convict him. 

In Witherspoon v. Illinois, 391 U.S. 510, 88 S.Ct. 

1770, 20 L.Ed.2d 776 (1968) the Supreme Court of the United 

States failed to resolve the question of whether a jury which 

excludes persons opposed to capital punishment results in an 

unrepresentative jury on the issue of guilt or substantially 

increases the risk of conviction. The Court rejected 

Witherspoon's arguments that such a jury was unconstitutional 

because the data adduced was "too tentative and fragmentary to 

establish that jurors not opposed to the death penalty tend to 

favor the prosecution in the determination of guilt." 391 U.S. 

at 517 (footnote omitted). The Court held open the possibility 



that, if presented with persuasive data, it would find a jury 

which excluded death-scrupled jurors to be violative of a de- 

fendant's rights. 

Since Witherspoon saas decided, studies have been con- 

ducted which show beyond peradventure that death-qualified 

juries are not as representative of the community as they 

should be and cannot be considered fair and impartial with re- 

spect to the issue of guilt or innocence. This was the conclu- 

sion reached by the United States District Court for the 

Eastern District of Arkansas in Grigsby v. Mabry, 569 F.Supp. 

1273 (E.D. Ark. 1983), and then affirmed by the United States 

Court of Appeals for the Eighth Circuit in Grigsby v. Mabry, 

51 758 F.2d 226 (8th Cir. 1985).- 

Grigsby arose from petitions for writs of habeas 

corpus filed in federal district court by three state prisoners 

convicted of capital murder. Petitioner Grigsby was sentenced 

to life in prison without parole for his crime. In Grigsby v. 

Mabry, 483 F. Supp. 1372 (E .D. Ark. 1980) , the federal district 

court agreed with Grigsby's contention that the trial court 

abused its discretion in denying him a continuance so that he 

could present evidence that exclusion of prospective jurors 

unalterably opposed to the death penalty might affect the jury's 

determination on the question of his guilt. The court ordered 

the case sent back to state circuit court for an evidentiary 

hearing wherein Grigsby could supply proof of his legal premise. 

The court noted that the data concerning the conviction- 

@ 51 Defense counsel below referred to the Eighth Circuit's Grigsby 
opinion, although not by name, in opposing Ramona Whitman's ex- 
cusal. (R165) 



proneness issue was "considerably less fragmentary and tenta- 

tive" than it was when Witherspoon was decided. 483 F.Supp. at 

1388. Both Grigsby and the state appealed, and in Grigsby v. 

Mabry, 637 F.2d 525 (8th Cir. 1980) the federal appeals court 

modified the order of the district court to provide for the 

evidentiary hearing to be held in federal district court rather 

than the State court. 

After the evidentiary hearing, the federal district 

court issued its opinion in Grigsby v. Mabry, 569 F.Supp. 1273 

(E.D. Ark. 1983). The court reviewed at some length the 

studies and scholarly works with which it had been presented 

and concluded from the evidence that death-qualified juries 

are not sufficiently representative of the community and "are 

not only 'uncommonly', but also unconstitutionally, prone to 

convict." 569 F.Supp. at 1323. A majority of the en banc 

United States Court of Appeals for the Eighth Circuit affirmed 

the holding of the district court. Grigsby v. Mabry, 758 F.2d 

226 (8th Cir. 1985)(The appellate court modified the lower 

court's requirement that a bifurcated trial with two juries 

was needed to remedy the constitutional problems identified in 

the opinion by permitting the state to formulate other alter- 

natives that would safeguard defendants' Sixth Amendment 

rights.) The court of appeals recognized that its holding was 

in conflict with decisions of other circuits, referring to 

Smith v. Balkcom, 660 F.2d 573 (5th Cir. 1981), modified, 671 

F.2d 858, cert.denied, 459 U.S. 882, 103 S.Ct. 181, 74 L.Ed.2d 

0 148 (1982), Spinkellink v. Wainwright, 578 F.2d 582 (5th Cir. 

1978), cert.denied, 440 U.S. 976, 99 S.Ct. 1548, 59 L.Ed.2d 



796 (1979) ,  and Keeten v .  G a r r i s o n ,  742 F.2d 129 ( 4 t h  C i r .  

a 1984) ,  and expressed  t h e  hope t h a t  t h e  United S t a t e s  Supreme 

Court would g r a n t  a  w r i t  of  c e r t i o r a r i  t o  r e s o l v e  t h i s  "impor- 

t a n t  i s s u e . "  (The E igh th  C i r c u i t ' s  op in ion  a l s o  c o n f l i c t s  w i t h  

IlcCleskey v .  Kemp, 753 F.2d 877 (11 th  C i r .  1985 ) ,  i n  which t h e  

en  banc c o u r t  summarily r e j e c t e d  p e t i t i o n e r ' s  c l a im ,  which was 

based i n  p a r t  on Grigsby v .  Mabry, 569 F.Supp.  1273 (E.D. Ark. 

1983) ,  t h a t  e x c l u s i o n  of j u r o r s  adamantly opposed t o  c a p i t a l  

punishment v i o l a t e d  h i s  r i g h t  t o  be t r i e d  by an i m p a r t i a l  and 

unbiased communi ty-representa t ive  j u r y . )  The day a f t e r  i t  de- 

c ided  Grigsby,  t h e  E igh th  C i r c u i t  d e c l a r e d  i t s  ho ld ing  t h e r e i n  

t o  be  r e t r o a c t i v e .  Woodard v .  S a r g e n t ,  753 F.2d 694 ( 8 t h  C i r .  

I r i z a r r y  r e a l i z e s  t h a t  t h e  E igh th  C i r c u i t  Court  of a Appeals '  d e c i s i o n  i n  Grigsby i s  n o t  b ind ing  a u t h o r i t y  on t h i s  

Cour t .  W i t t  v .  S t a t e ,  465 So.2d 510 (F l a .1985 ) .  However, t h i s  

q u e s t i o n  i s  l i k e l y  t o  soon be  r e s o l v e d  by t h e  Uni ted  S t a t e s  

Supreme Court a s  t h e  Grigsby c o u r t  u rged .  -- See a l s o ,  W i t t  v .  

Wainwright,  - U.S. , S .C t .  - - - , 84 L.Ed.2d 801 (1985) ,  J u s t i c e  

Mar sha l l ,  d i s s e n t i n g  from d e n i a l  of  c e r t i o r a r i .  I r i z a r r y  u rges  

t h i s  Court  t o  f o l l o w  Grigsby and r e v e r s e  h i s  c o n v i c t i o n .  A l t e r -  

n a t i v e l y ,  h e  a s k s  t h i s  Court t o  r e s e r v e  r u l i n g  on t h i s  q u e s t i o n  

u n t i l  t h e  m a t t e r  i s  r e s o l v e d  i n  t h e  Uni ted  S t a t e s  Supreme Cour t .  



ISSUE VI. 

THE TRIAL COURT ERRED IN SEN- 
TENCING HECTOR IRIZARRY TO DEATH 
BECAUSE THE SENTENCING WEIGHING 
PROCESS INCLUDED IMPROPER AGGRA- 
VATING CIRCUMSTANCES AND EXCLUDED 
EXISTING PlITIGATING CIRCUMSTANCES, 
RENDERING THE DEATH SENTENCE UN- 
CONSTITUTIONAL UNDER THE EIGHTH 
AND FOURTEENTH AMENDMENTS. 

The trial court improperly applied Section 921.141, 

Florida Statutes in sentencing Hector Irizarry to die in the 

electric chair. He found some improper aggravating circum- 

stances and overlooked existing mitigating circumstances, 

thereby skewing the sentencing determination. This misappli- 

cation of Florida's sentencing law renders Irizarry's death sen- 

tence unconstitutional. See Proffitt v. Florida, 428 U.S. 242, 

96 S.Ct. 2960, 49 L.Ed.2d 913 (1976); State v. Dixon, 283 So.2d 

1 (Fla.1973). Specific misapplications will be addressed 

separately in the remainder of this argument. 

The Trial Court Erred In Finding That The 
Capital Felony Was Committed In A Cold, 
Calculated And Premeditated Manner Without 
Any Pretense Of Moral Or Legal Justification. 

Florida's legislature did not intend this aggravating 

circumstance to apply to all premeditated killings. Rarris v. 

State, 438 So.2d 787 (Fla.1983). It must be limited to those 

cases having some quality to set them apart from the ordinary 

premeditated murder. Brown v. State, 10 FLW 343 (Fla. June 27, 

1985). 

This case does not involve a "cold" killing that would 

qualify for the "cold, calculated and preme.ditatedW aggravating 



circumstance.  D r .  llussenden found t h e  homicide t o  be  a  "crime 

of pas s ion . "  (R755) He desc r ibed  how Hector I r i z a r r y  became 

obsessed wi th  t h e  f a c t  t h a t  h i s  w i f e  j i l t e d  him (R733-735), and 

how t h i s  obsess ion  was exacerbated by t h e  n a t u r a l  enmity between 

Puer to  Ricans (such a s  Hector I r i z a r r y )  and Cubans (such a s  

Carman I r i z a r r y ' s  new boyf r i end ,  Orlando Hernandez). (R729-731) 

The t r i a l  c o u r t  even noted i n  h i s  sen tenc ing  o r d e r  

t h a t  t h e  a t t a c k  on Carman I r i z a r r y  was mot ivated by j ea lousy  

and ange r ,  bu t  f a i l e d  t o  recognize  t h a t  t h i s  would nega te  t h e  

c o l d ,  c a l c u l a t e d  and premedi ta ted  aggrava t ing  c i rcumstance.  

(R981,AZ) He focused i n s t e a d  on t h e  planning a s p e c t  of t h e  

cr ime.  (R981,AZ) 

Furthermore,  Hector I r i z a r r y  must have f e l t  t h a t  he  

had a t  l e a s t  a  p r e t e n s e  of  moral j u s t i f i c a t i o n  f o r  h i s  a c t i o n s  • i n  l i g h t  of being fo rced  ou t  of  Carman's house t o  make room f o r  

another  man. This  f a c t  a l s o  would nega te  t h e  aegrava t ing  c i r -  

cumstance i n  ques t ion .  See Cannady v .  S t a t e ,  427 So.2d 723 

(F l a .  1983) . 
The c o l d ,  c a l c u l a t e d  and premedi ta ted aggrava t ing  

c i rcumstance i s  r e se rved  p r i m a r i l y  f o r  execut ions  o r  c o n t r a c t  

murders o r  w i tnes s -e l imina t ion  murders.  Bates v .  S t a t e ,  465 

So.2d 490 (F la .1985) ;  Herzog v .  S t a t e ,  439 So.2d 1372 ( F l a .  

1983) .  C l e a r l y ,  t h e  homicide of Carman I r i z a r r y  does no t  f a l l  

i n t o  e i t h e r  of  t h e  l a s t  two c a t e g o r i e s .  It  might be termed an 

11 execut ion"  i n  t h e  ve ry  broades t  sense  of  t h e  term,  bu t  t h e  

l e g i s l a t u r e  s u r e l y  in tended  t h a t  t h i s  aggrava t ing  c i rcumstance 

a apply only  t o  t h e  d i s p a s s i o n a t e  form of  execut ion  one g e n e r a l l y  



a thinks of rather than to a domestic killing of the type in- 

volved here. 

The cold, calculated and premeditated aggravating 

circumstance should not have been found, and Irizarry asks the 

Court to reverse his death sentence that was based in part on 

this improper element. 

The Trial Court Erred In Finding That The 
Capital Felony Was Especially Heinous, 
Atrocious Or Cruel. 

This Court defined the aggravating circumstance of 

especially heinous, atrocious or cruel in State v. Dixon, 283 

So.2d 1 (Fla.1973) as follows: 

It is our interpretation that heinous means 
extremely wicked or shockingly evil; that 
atrocious means outrageously wicked and 
vile; and, that cruel means designed to in- 
flict a high degree of pain with utter in- 
difference to, or even enjoyment of, the 
suffering of others. What is intended to 
be included are those capital crimes where 
the actual commission of the capital felony 
was accompanied by such additional acts as 
to set the crime apart from the norm of 
capital felonies--the conscienceless or 
pitiless crime which is unnecessarily 
torturous to the victim. 

283 So.2d 9. In finding that the homicide in this case fit 

this description, the trial judge relied primarily upon the 

manner in which the wounds were inflicted upon Carman Irizarry, 

the nature of the wounds, and the fact that Carnan may have re- 

mained conscious for a short while after she was wounded. 

In examining this aggravating circumstance it is im- 

portant to bear in mind that Carman Irizarry did not suffer for 



long, either mentally, emotionally or physically. 

This Court spoke in Phillips v. State, 10 FLW 501 

(Fla. Aug. 30, 1985) of the importance of the "mindset or 

mental anguish of the victim" in determining the applicability 

of this aggravating circumstance. Carman Irizarry was appar- 

ently asleep when the incident began, and thus not cognizant 

of what was about to happen. The fatal blow was likely the 

first one struck, as there is no evidence she cried out. (R314) 

She would have remained conscious only for a matter of seconds 

up to one minute. (R312,314) Death would have occurred within 

minutes. (R315) When Orlando Hernandez touched Carman imme- 

diately after the attack, she did not move (R276), thus indi- 

cating that she was already dead, or at least unconscious. 

Therefore, any period of mental (or physical) anguish was of 

very short duration. When the death or unconsciousness of the 

victim is immediate, the homicide is not especially heinous, 

atrocious or cruel, since pain or suffering cannot be ex- 

perienced. E.g., IIerzog v. State, 439 So.2d 1372 (Fla.1983); 

Simmons v. State, 419 So.2d 316 (Fla.1982); Riley v. State, 366 

So.2d 19 (Fla.1978), cert.denied, 459 U.S. 981, 103 S.Ct. 317, 

74 L.Ed.2d 294 (1982); Cooper v. State, 336 So.2d 1133 (Fla. 

1976), cert.denied, 431 U.S. 925, 97 S.Ct. 2200, 53 L.Ed.2d 

239 (1977). Even a case where the victim survives an attack 

for a period of time in pain and suffering does not necessarily 

qualify for this aggravating circumstance. Teffeteller v. 

State, 439 So.2d 540 (Fla.1983), cert.denied, - U.S. - , - S.Ct. 
, 79 L.Ed.2d 754 (1984); Mills v. State, 10 FLW 498 (Fla. Aug. - 



30, 1985). See also Demps v. State, 395 So.2d 501 (Fla.1981), 

cert-denied, 454 U.S. 933, 102 S.Ct. 430, 70 L.Ed.2d 239 (1981), 

in which the victim lived for some time after suffering multiple 

stab wounds. 

In Mills this Court took an entirely different ap- 

proach from that in Phillips, instead focusing upon the actions 

and intent of the perpetrator. The Court opined in Mills: 

Whether death is immediate or whether the 
victim lingers and suffers is pure fortuity. 
The intent and method employed by the wrong- 
doers is what needs to be examined. 

10 FLW at 500. Analyzing the instant case from the perspective 

employed in Mills, there is no indication that Hector Irizarry 

intended to inflict undue suffering upon his ex-wife. He chose 

a machete as his weapon of choice only because he was familiar 

with its use. There is no evidence to suggest that he wished 

to torture Carman in any way or to subject her to a prolonged 

ordeal; the dispatch with which the attack was carried out shows 

just the opposite. 

In conjunction with the focus upon Irizarry's intent, 

it is important to note that the court below completely ignored 

Irizarry's mental condition in evaluating the heinous, atro- 

cious or cruel aggravating circumstance, despite testimony from 

Dr. Mussenden of Irizarry's highly agitated mental state at the 

time of the homicide. (Irizarry's mental condition is dis- 

cussed in more detail in Issue VI. C. below.) This Court has 

frequently recognized the interrelationship of a defendant's 

mental condition and the infliction of grievous wounds. E.g., 

Mann v. State, 420 So.2d 578 (Fla.1982); Miller v. State, 373 



So.2d 882 (Fla.1979); Huckaby v. State, 343 So.2d 29 (Fla.1977), 

cert.denied, 434 U.S. 920, - S.Ct. , - - L.Ed. 2d (1978) .6/ - 
Thus, the trial court should have included an evaluation of 

Irizarry's psychological state as it impacted upon the aggravat- 

ing circumstance under discussion. 

Hector Irizarry asks this Court to reverse his sen- 

tence because of the erroneous inclusion of the heinous, atro- 

cious or cruel aggravating circumstance in the sentencing 

process. 

The Trial Court Erred In Failing To Give 
Adequate Consideration To The Evidence 
Presented Concerning Hector Irizarry's 
Mental And Emotional State At The Time Of 
The Homicide. 

Psychologist Dr. Gerald Mussenden testified at the 

penalty phase of the trial. He had interviewed and examined 

Hector Irizarry. (R723-725) He described how Irizarry developed 

an obsession with the fact that Carman Irizarry rejected him 

for a man from Cuba. (R733-735) This obsession deprived 

Irizarry of rational thought processes; he had to resolve the 

conflict within himself. (R734-735) Irizarry "was like an Atom 

bomb about to go off" prior to the homicide. (R735) Dr. 

Mussenden concluded that Hector Irizarry was under the in- 

61 But see Michael v. State, 437 So. 2d 138 (Fla. 1983), cert. 
denied, U. S. S.Ct. 79 L.Ed.2d 246 (1984), w h i c h m s  
to conf l'iFt wi-' tEse easier precedents. 



fluence of extreme mental or emotional disturbance when Carman 

Irizarry was killed, and that his capacity to appreciate the 

criminality of his conduct or to conform his conduct to the re- 

quirements of law was substantially impaired. (R733-735) 

In his sentencing order the court found Dr. Mussenden's 

testimony to be "of no probative value" because (from the 

court's point of view as a layman) the testimony was "wholly 

inconsistent with the nature and circumstances of this particu- 

lar premeditated murder." (R983,A4) The court did not elaborate 

to explain how or in what way the "nature and circumstances" of 

the offense served to negate the uncontradicted testimony of 

the mental health professional, who was familiar with the de- 

tails of the case before he rendered his expert opinion con- 

cerning Irizarry's mental state. (R724-725) 

Despite seeming to reject Dr. Mussenden's testimony, 

the court apparently did concede that Hector Irizarry was im- 

paired to some degree when the homicide occurred. The court 

emphasized that he did not believe Irizarry 

was under the influence of extreme mental or 
emotional disturbance nor was the capacity 
of Defendant to appreciate the criminality 
of his conduct or to conform his conduct to 
the requirements of law substantially im- 
paired, notwithstanding expert Detense 
testimony to the contrary, . . . .  

(R983,A4--emphasis by the trial court). The court thus deter- 

mined that the evidence did not establish the statutory miti- 

gating circumstances found in sections 921.141(6)(b) and 

921.141(6) (f) of the Florida Statutes, without considering the 

evidence as nonstatutory mitigation. 



The sen tenc ing  cou r t  adopted a  much t o o  narrow ap- 

proach i n  cons ider ing  t h e  m i t i g a t i n g  evidence of I r i z a r r y ' s  

mental  and emotional  cond i t i on .  Under t h e  p r i n c i p l e s  expressed 

i n  Locket t  v .  Ohio, 438 U.S. 586, 98 S .Ct .  2354, 57 L.Ed.2d 973 

(1978) and Eddings v .  Oklahoma, 455 U.S. 104 ,  102 S .C t .  869, 

7 1  L.Ed.2d 1 (1982),  t h e  m i t i g a t i n g  c i rcumstances  which a r e  

a v a i l a b l e  t o  a  c a p i t a l  defendant ,  i f  e s t a b l i s h e d  by t h e  e v i -  

dence,  cannot c o n s t i t u t i o n a l l y  be l i m i t e d  t o  t h o s e  i n  t h e  

s t a t u t e .  See Songer v .  S t a t e ,  365 So.2d 696 (F l a .1978) ,  c e r t .  

d e n . ,  441 U.S. 956, 99 S , C t .  2185, 60 L.Ed.2d 1060 (1979).  - 
Thus, where t h e  evidence shows any impairment of  t h e  de fendan t ' s  

f a c u l t i e s ,  whether o r  no t  r i s i n g  t o  t h e  l e v e l  o f  " s u b s t a n t i a l "  

o r  "extreme, ' I  t h a t  evidence must be cons idered  i n  m i t i g a t i o n .  

I n  t h e  i n s t a n t  c a s e ,  moreover, t h e  uncont rad ic ted  evidence 

0 proved t h a t  I r i z a r r y  d i d  q u a l i f y  f o r  t h e  s t a t u t o r y  m i t i g a t i n g  

c i rcumstances  found i n  s e c t i o n s  921.141(6)(b) and ( f ) .  See 

Mines v .  S t a t e ,  390 So.2d 332 (F la .1980) ,  c e r t . d e n . ,  451 U.S. 

916, - S .Ct .  -' - L.Ed.2d - (1981) and Huckaby v .  S t a t e ,  343 

So.2d 29 (F la .1977) ,  c e r t . d e n . ,  434 U.S. 920, - S . C t .  - , - L.  

Ed. 2d - (1978) . 
I n  Ross v .  S t a t e ,  10 FLW 405 ( F l a .  Aug. 15 ,  1985) 

t h i s  Court r eve r sed  a  dea th  sen tence  imposed a f t e r  a  dea th  r e c -  

ommendation from t h e  j u r y ,  i n  l a r g e  p a r t  because t h e  sen tenc ing  

cou r t  f a i l e d  t o  cons ide r  a s  a  s i g n i f i c a n t  m i t i g a t i n g  f a c t o r  

tes t imony t h a t  t h e  defendant had a  d r ink ing  problem and had 

been d r ink ing  when he  a t t a c k e d  t h e  v i c t i m  (even though t h i s  

test imony was c o n t r a d i c t e d  by t h e  de fendan t ' s  own tes t imony a t  

t h e  sen tenc ing  phase t h a t  he  was "cold  sober" on t h e  n i g h t  of  



the murder), and that "the killing was the result of an angry 

domestic dispute in which the victim realized the appellant was 

having difficulty controlling his emotions." 10 FLW at 406. 

If Ross was entitled to the benefit of a significant mitigating 

factor under the circumstances of his case, then certainly 

Hector Irizarry is even more deserving. As in Ross, the homi- 

cide resulted from a domestic situation. Furthermore, unlike 

in Ross, Dr. Mussenden's testimony concerning Irizarry's mental 

condition on the night of the homicide was not counteracted by 

other evidence. The sentencing court therefore should have 

found significant mitigation in the circumstances under which 

Carman Irizarry was killed. 

D. 

The Trial Court Erred In Failing To Consider 
All Evidence In Mitigation That Was Presented 
At Trial. 

The sentencing court considered and rejected only two 

non-statutory mitigating circumstances: that Hector Irizarry 

had only an eighth grade education and had worked menial jobs 

all his life. Yet Irizarry presented evidence of several other 

non-statutory mitigating circumstances (in addition to the evi- 

dence of mental impairment at the time of the homicide, dis- 

cussed in Issue VI. C. above) b~hich the court should have at 

least considered. For example, there was testimony that 

Irizarry was a good, dependable worker. (R487,708-709,758-759) 

He got along well with others, including his fellow employees 

and the family of his boss. (R709,713,716,758) He had no his- 

tory of angry or violent outbursts. (R512,714,716) 



Eddings v .  Oklahoma, 455 U.S. 104, 102 S .C t .  869, 

a 71 L.Ed.2d 1 (1982) emphasizes t h e  need f o r  t h e  s en t ence r  t o  

cons ider  - a l l  r e l e v a n t  m i t i g a t i n g  evidence.  See a l s o  Locket t  v .  

Ohio, 438 U.S. 586, 98 S .C t .  2954, 57 L.Ed.2d 973 (1978).  I n  

he r  s e p a r a t e  concurr ing op in ion  i n  Eddings,  J u s t i c e  O'Connor 

noted t h a t  t h e  Supreme Court could no t  s p e c u l a t e  a s  t o  whether 

t h e  judge and t h e  s t a t e  a p p e l l a t e  c o u r t  had a c t u a l l y  considered 

a l l  m i t i g a t i n g  f a c t o r s  and found them t o  be i n s u f f i c i e n t  t o  

o f f s e t  t h e  aggrava t ing  c i rcumstances .  It  was necessary  f o r  t h e  

Court " t o  remove any l e g i t i m a t e  b a s i s  f o r  f i n d i n g  ambiguity 

concerning t h e  f a c t o r s  a c t u a l l y  cons idered  by t h e  t r i a l  c o u r t . "  

(71 L.Ed.2d a t  14) See a l s o  Mann v .  S t a t e ,  420 So.2d 578 ( F l a .  

The record  h e r e  does no t  c l e a r l y  r e f l e c t  t h a t  t h e  

cou r t  considered a l l  t h e  l e g i t i m a t e  evidence I r i z a r r y  p re sen ted  

i n  m i t i g a t i o n .  Therefore ,  t h e r e  i s  a ques t ion  a s  t o  whether o r  

n o t  a l l  m i t i g a t i n g  evidence was weighed i n  t h e  ba lance  p r i o r  t o  

pass ing  sen t ence ,  and I r i z a r r y ' s  dea th  sen tence  must be r e -  

ve r sed .  



ISSUE V I I .  

THE TRIAL COURT ERRED I N  SENTENCING 
HECTOR IRIZARRY TO DEATH OVER THE 
JURY'S RECOMMENDATION OF LIFE I M -  
PRISONMENT, BECAUSE THE FACTS SUG- 
GESTING DEATH AS AN APPROPRIATE 
PENALTY WERE NOT SO CLEAR AND CON- 
V I N C I N G  THAT VIRTUALLY NO REASONABLE 
PERSON COULD DIFFER. 

The j u r y  recommended by a  v o t e  of  n i n e  t o  t h r e e  t h a t  

Hector  I r i z a r r y ' s  l i f e  be s p a r e d .  (R837,969) 

The l i f e  recommendation o f  a  j u r y  must be  fo l lowed i f  

t h e r e  i s  a  r ea sonab l e  b a s i s  t h e r e f o r .  Malloy v .  S t a t e ,  382 

So.2d 1190 (F l a .1979 ) .  The j u r y ' s  recommendation of l i f e  must 

be  g iven  g r e a t  we igh t ,  and 

[ i ] n  o r d e r  t o  s u s t a i n  a  s en t ence  of  dea th  
fo l l owing  a  j u r y ' s  recommendation o f  l i f e ,  
t h e  f a c t s  sugges t i ng  a  s en t ence  o f  d e a t h  
should  be  s o  c l e a r  and convincing t h a t  v i r -  
t u a l l y  no r ea sonab l e  person  cou ld  d i f f e r .  

Tedder v .  S t a t e ,  322 So.2d 908,910 (F l a .1975 ) ;  see a l s o  Herzog 

v .  S t a t e ,  439 So.2d 1372 (F l a .1983 ) .  

The recommendation o f  t h e  j u r y  r e p r e s e n t s  t h e  judgment 

of  t h e  community a s  t o  whether d e a t h  i s  t h e  a p p r o p r i a t e  p e n a l t y  

under t h e  f a c t s  o f  t h e  c a s e  be ing  cons ide red .  Odom v .  S t a t e ,  

403 So. 2d 936 ( F l a .  1981) . 
Under t h e  f a c t s  o f  t h i s  c a s e ,  t h e  c o u r t  be low.should  

n o t  have sen tenced  Hector  I r i z a r r y  t o  d i e  a f t e r  t h e  j u r y  recom- 

mended t h a t  h e  l i v e .  There  were a  number of  r a t i o n a l  ba se s  t o  

suppor t  t h e  j u r y ' s  recommendation. The t r i a l  c o u r t  i t s e l f  

i d e n t i f i e d  two such base s  i n  h i s  s en t enc ing  o r d e r  by f i n d i n g  i n  

m i t i g a t i o n  (1) t h a t  Hector  I r i z a r r y  had no s i g n i f i c a n t  h i s t o r y  

of p r i o r  c r i m i n a l  a c t i v i t y  (which was s t i p u l a t e d  t o  by t h e  p ros -  



ecutor and defense counsel), and (2) that Hector Irizarry had 

a lived 40 years with no significant prior criminal history. 

(R983,A4) In addition, the jury may have considered the uncon- 

tradicted testimony of Dr. Mussenden relative to Irizarry's 

impaired mental state when the homicide occurred, which is dis- 

cussed in Issue VI. C. above, and the testimony of several 

other witnesses establishing Irizarry's dependability as a 

worker, his ability to get along with other people, and the 

absence of any previous incidents of violent behavior in his 

background, as discussed in Issue VI. D. 

In Thompson v. State, 456 So.2d 444 (Fla.1984), and 

Gilvin v. State, 418 So.2d 996 (Fla.1982) and Welty v. State, 

402 So.2d 1159 (Fla.1981), this Court vacated death sentences 

imposed over life recommendations, even though the trial courts 

had found no - mitigating circumstances, because there was evi- 

dence in the record upon which the juries could have relied in 

mitigation. In the instant case the trial court specifically 

found - two mitigating circumstances, - and there was other evidence 

the jury could have found to be mitigating. 

In Cannady v. State, 427 So.2d 723 (Fla.1983) the 

trial court found the same two mitigating circumstances found 

by the judge below, age and no significant history of prior 

criminal activity, but nevertheless overrode the jury's life 

recommendation. Also, as in ~rizarry's case, there was expert 

medical testimony, rejected by the trial court, that the defen- 

dant suffered from a mental or emotional disturbance and was 

unable to appreciate the criminality of his conduct or to con- 

form his conduct to the requirements of law. This Court vacated 



Cannady's sentence of death because the recommendation of the 

a jury reasonably could have been predicated on the two mitigating 

circumstances found by the court and upon the doctor's testi- 

mony, even though the trial court found said testimony not to 

establish a mitigating circumstance. 

In McCarnpbell v. State, 421 So.2d 1072 (Fla.1982) 

this Court cited the defendant's exemplary employment record as 

one factor the jury properly could have relied upon in recom- 

mending a life sentence. Similarly, it was proper for Hector 

Irizarry's jury to consider his record as a good and dependable 

worker as one factor in favor of a life sentence. 

The defendant's mental condition was the circumstance 

which persuaded this Court to vacate the death sentence imposed 

over a life recommendation in Jones v. State, 332 So.2d 615 

(Fla.1976), even though the degree of his mental impairment was 

not fully known, because it was reasonable to assume that his 

mental illness contributed to his behavior. The testimony of 

Dr. Mussenden at Hector Irizarry's trial similarly established 

that his impaired mental and emotional condition contributed to 

the homicide of Carman Irizarry. 

This Court has invalidated death sentences imposed 

over jury recommendations of life in many cases involving 

murders which were at least as heinous as theone involved here- 

in. For example, the defendant in Huddleston v. State, 10 FLW 

487 (Fla. Aug. 29, 1985) initially struck the victim several 

times with his elbows, knocking her to the floor. The victim 

began screaming and struggling, whereupon Huddleston struck her 

on the head with a chair. He then began to strangle her. haen 



he noticed that the victim was not only still alive, but con- 

a scious, Huddleston took a steak knife and stabbed her repeatedly 

in the chest, neck and back. He finally had to stop when the 

knife blade bent. Noticing that there was some movement left 

in the victim's body, he stabbed her with a butcher knife until 

she died. The trial court found only one mitigating circum- 

stance (no significant history of prior criminal activity), but 

this, along with other mitigating evidence appearing in the 

record, was enough for this Court to vacate the death sentence. 

In Brown v. State, 367 So.2d 616 (Fla.1979), the victim was 

beaten about the head, shot, and finally drowned. In McKennon 

v. State, 403 So.2d 389 (Fla.1981), the defendant murdered his 

employer by beating her head against the floor and wall, 

strangling her, slicing her throat, breaking ten of her ribs, 

and stabbing her. The only mitigating circumstance was the de- 

fendant's age of eighteen. This Court found that there was a 

rational basis for the jury's recommendation and reduced the 

sentence to life imprisonment. In Welty, supra, the defendant 

stole the victim's car and stereo, then returned, struck the 

victim several times in the neck and set fire to his bed. And 

in Jones, supra, the victim was sexually assaulted, stabbed 

more than 38 times, and finally bled to death. 

Another consideration in assessing whether the jury 

override was proper should be the weight and validity of the 

aggravating circumstances. As discussed in Issue VI. A. and 

B., two of the four aggravating circumstances (cold, calculated 

and premeditated and especially heinous, atrocious or cruel) 



should not have been found by the trial court. The remaining 

circumstances are that Hector Irizarry had a prior conviction 

for a violent felony (the attempted first degree murder of 

Orlando Hernandez) and that the capital felony was committed 

while Irizarry was engaged in committing a burglary of Carman 

Irizarry's residence. These two circumstances are entitled to 

very little weight, as both were part and parcel of the homicide 

itself. With regard to the burglary, there is no evidence 

Irizarry intended to commit any additional or separate crimes 

apart from the assault on Carman Irizarry and Orlando Hernandez. 

Finally, it appears that the court below, as did the 

trial judge in Rivers v. State, 458 So.2d 762 (Fla.1984), merely 

disagreed with the jury's recommendation. His sentencing order 

merely concludes that the aggravating circumstances clearly 

outweigh the mitigating, rendering the recommendation unreason- 

able, but there isno analysis whatsoever as to why the court 

felt this to be true. As in Rivers, in Irizarry's case 

there was substantial evidence offered in 
mitigation which the jury could reasonably 
have relied upon in reaching its advisory 
verdict. 

Based upon the foregoing considerations, it is im- 

possible to say that reasonable persons would necessarily con- 

clude that death is the only possible penalty for Hector 

Irizarry. Therefore, his death sentence must be vacated. 



ISSUE V I I I .  

THE TRIAL COURT ERRED I N  SEN- 
TENCING HECTOR IRIZARRY TO DEATH 
BECAUSE SUCK A SENTENCE IS DIS- 
PROPORTIONATE TO THE CRIME HE 
COIIMITTED I N  VIOLATION OF THE 
EIGHTH AND FOURTEENTH AMENDMENTS 
TO THE UNITED STATES CONSTITU- 
T I O N .  

I n  I s sue  V I I .  above Hector I r i z a r r y  undertook a com- 

par i son  of h i s  case  wi th  o t h e r  l i f e  ove r r ide  cases  involving 

homicides a t  l e a s t  a s  heinous a s  t h e  one involved he re in  i n  

which t h i s  Court i n v a l i d a t e d  t h e  sentences  of dea th .  This 

i s s u e  undertakes a p r o p o r t i o n a l i t y  review i n  t h e  context  of 

cases  involving homicides committed i n  a domestic s i t u a t i o n .  

To p lace  t h e  i s s u e  i n  p e r s p e c t i v e ,  one should keep i n  

mind t h a t  murder of one family member by ano the r ,  p a r t i c u l a r l y  

murder of one spouse by t h e  o t h e r ,  i s  q u i t e  common i n  F l o r i d a  

11 and elsewhere.-  

I n  a study on spouse murder conducted by the Department 

of Psychia t ry  a t  t h e  Univers i ty  of l?lorida,E1 r e sea rche r s  iden-  

t i f i e d  a p a r t i c u l a r  s cena r io  t o  be t h e  most f requent  one i n  i n -  

s tances  where a husband k i l l s  h i s  w i f e .  They cha rac te r i zed  t h e  

"sex- ro le  t h r e a t  homicide" a s  fo l lows:  

The men who engaged i n  t h i s  type of uxor i c ide  
f e l t  they were r e a c t i n g  t o  a previous o f fense  
on t h e  p a r t  of t h e  v i c t i m .  This o f f e n s e ,  by 

l1 Barnard, G.;  Vera, H.;  Vera, M.; Newman , G.: T i l l  Death 
Do U s  P a r t :  A Study of Spouse Ilurder,  Bu l l .  Amer. Acad. 
Psychiat  . and t h e  Law, Vol. 10,  No .4 (1982) . (A copy of t h i s  
s tudy appears i n  t h e  appendix t o  t h e  b r i e f  a t  pages A7 through 
A16.) 

g1 Barnard, e t  a l . ,  T i l l  Death Do U s  P a r t :  A Study of Spouse 
Murder. (A7-16) 



c o n t r a s t  t o  t h e  prev ious  t y p e ,  was n o t  i m -  
media te ly  provoca t ive  o r  endangering of  
t h e  p h y s i c a l  i n t e g r i t y  of  t h e  men. Ra ther ,  
a  walkout ,  a  demand, a  t h r e a t  of separa-  
t i o n  were taken  by t h e  men t o  r e p r e s e n t  
i n t o l e r a b l e  d e s e r t i o n ,  r e j e c t i o n ,  and aban- 
donment. Thus, our  d a t a  confirm Simon's 
[ f o o t n o t e  omi t ted]  obse rva t ion  t h a t  t h e  
t h r e a t  of s e p a r a t i o n  i s  u s u a l l y  t h e  t r i g g e r  
f o r  v i o l e n c e  i n  t h e s e  c a s e s .  Furthermore,  
we a l s o  s e e  t h e  key t o  t h i s  type  of homi- 
c i d e  i n  t h e  murderers '  unspoken sense  of 
dependency on t h e  v i c t i m . 9 1  - 

Hector I r i z a r r y  and t h e  homicide f o r  which he was convicted f i t  

t h i s  d e s c r i p t i o n .  D r .  Mussenden desc r ibed  t h e  f e e l i n g s  of h u r t  

and r e j e c t i o n  I r i z a r r y  f e l t  when t h e  woman he  i d o l i z e d  asked 

him t o  l e a v e  h e r  house s o  that ano ther  man, a  Cuban, could move 

i n .  (R733-734) The p r e s s u r e s  i n  I r i z a r r y  b u i l t  up s o  t h a t  h e  

"was l i k e  an Atom bomb about t o  go o f f "  (R735)--and t h a t  bomb 

exploded on J u l y  2 6 ,  1984. 

The s tudy  f u r t h e r  found w i t h  regard  t o  t h e  "sex- ro le  

t h r e a t  homicide" : 

Most of t h e  males were s e p a r a t e d  o r  d ivorced  
a t  t h e  t ime they  murdered t h e i r  wives .  The 
theme most o f t e n  expressed by them a s  t h e  
p r e c i p i t a t i n g  event  f o r  t h e  homicide was 
t h e i r  i n a b i l i t y  t o  accep t  what t hey  perce ived  
t o  be a  r e j e c t i o n  of them o r  of t h e i r  r o l e  
of dominance over  t h e i r  even tua l  v i c t i m s .  
The s o c i o c u l t u r a l  nexus [ f o o t n o t e  omitted.] 
a t  t h e  base  of t h e s e  dynamics i s ,  most imme- 
d i a t e l y ,  t h e  c u l t u r a l l y  p r e s c r i b e d  image of 
what i t  i s  t o  be a  man o r  what i t  i s  t o  be 
a  woman.lO/ - 

These words a s  w e l l  a r e  f u l l y  a p p l i c a b l e  t o  I r i z a r r y ' s  s i t u a t i o n .  

91 I b i d .  a t  (A14) . 

!=!!I I b i d .  a t  (A14) . 



Hector I r i z a r r y  does n o t  deserve t o  d i e  f o r  t h i s  

@ homicide. H i s  crime i s  no t  t h e  unusual  one r e q u i r i n g  t h e  

supreme punishment. H i s  crime i s  no d i f f e r e n t  from t h e  norm of 

domestic k i l l i n g s  where a husband k i l l s  h i s  w i f e .  

For i n s t a n c e ,  i n  B l a i r  v .  S t a t e ,  406 So.2d 1103 ( F l a .  

1981),  t h e  defendant decided t o  k i l l  h i s  w i fe  a f t e r  a pe r iod  of 

m a r i t a l  d i f f i c u l t i e s .  He dug a h o l e  i n  t h e  backyard, arranged 

f o r  t h e  c h i l d r e n  t o  be gone f o r  a per iod  of t ime ,  t e l l i n g  them 

t h a t  t h e i r  mother would be gone t o  Miami when they r e t u r n e d ,  

and shot  h i s  w i fe  f i v e  t imes .  She was bu r i ed  i n  t h e  ho le  i n  

t h e  back ya rd .  The j u r y  recommended t h e  dea th  pena l ty .  This  

Court concluded t h a t  t h e  t r i a l  cou r t  had included some improper 

aggravat ing f a c t o r s  and t h a t  one m i t i g a t i n g  circumstance e x i s t e d .  

However, i n s t e a d  of remanding f o r  r e sen tenc ing ,  t h i s  Court com- 

pared t h i s  ca se  wi th  o t h e r s  and remanded f o r  a l i f e  sen tence .  

I r i z a r r y  i s  even more deserving of a l i f e  sentence than  B l a i r .  

He was l abo r ing  under an explos ive  emotional d i s tu rbance  a t  t h e  

t ime Carman I r i z a r r y  was k i l l e d .  And, a s  i n  B l a i r ,  improper 

aggravat ing circumstances were included i n  I r i z a r r y ' s  sentencing 

p rocess .  Furthermore, u n l i k e  B l a i r ,  I r i z a r r y  has more than  one 

m i t i g a t i n g  circumstance t o  h i s  c r e d i t .  (R983,A4) (See a l s o  

I s s u e  V I .  C. and D . ,  i n f r a . )  

Ha l l iwe l l  v .  S t a t e ,  323 So.2d 557 (F la .1975) ,  which 

t h i s  Court c i t e d  i n  B l a i r ,  involved a t r i a n g l e  i n  which t h e  de- 

fendant  k i l l e d  t h e  husband of t h e  woman he loved by bea t ing  him 

t o  dea th  wi th  a breaker  b a r  and then  dismembered h i s  body. The 

j u r y  recommended t h e  dea th  p e n a l t y ,  which t h i s  Court found no t  

t o  be warranted.  Like I r i z a r r y ,  Ha l l iwe l l  was under emotional  



s t r a i n  a t  t h e  t ime of  t h e  k i l l i n g ,  and had no prev ious  c r imina l  

r eco rd .  

I n  Kampff v .  S t a t e ,  371 So.2d 1007 (F l a .1979) ,  an- 

o t h e r  ca se  i n  which t h e  j u r y  recommended d e a t h ,  t h e  defendant  

sho t  h i s  w i f e  f i v e  t imes i n  t h e  r e t a i l  s t o r e  and bakery where 

she  worked. They had been divorced f o r  t h r e e  y e a r s ,  and Kampff 

had brooded over  t h e  d ivo rce  dur ing  t h a t  t ime .  He had con- 

s t a n t l y  ha ra s sed  and begged h i s  former w i f e  t o  remarry him. 

J u s t  b e f o r e  t h e  shoot ing ,  Kampff suspec ted  t h a t  t h e  v i c t i m  was 

becoming roman t i ca l ly  involved wi th  someone e l s e .  Kampff a l s o  

had an extreme, chronic  problem w i t h  a lcohol i sm.  This  Court 

r eve r sed  Kampff's dea th  s en t ence  and remanded f o r  impos i t ion  of 

a  l i f e  s en t ence .  I r i z a r r y ,  l i k e  Kampff, s u f f e r e d  from an ex- 

treme emotional  d i s tu rbance  and h i s  crime i s  no more deserving 

of  a  dea th  sen tence  than  Kampff's.  

I n  Chambers v .  S t a t e ,  339 So.2d 204 (F l a .1976) ,  t h i s  

Court aga in  r eve r sed  a  dea th  s en t ence  imposed upon a  defendant 

f o r  t h e  bea t ing  d e a t h  of h i s  g i r l f r i e n d .  WitnessessawChambers 

b e a t  and drag  h i s  g i r l f r i e n d  by t h e  h a i r  i n  t h e  parking l o t  of 

h e r  p l a c e  of employment. He was a r r e s t e d  bu t  bonded ou t  of 

j a i l  t h a t  evening.  Chambers and t h e  v i c t i m  r e t u r n e d  t o  t h e i r  

apartment where an argument occur red .  The v i c t i m  

. . .  was s o  s e v e r e l y  bea ten  t h a t  she  died f i v e  
days l a t e r  a s  a  r e s u l t  of s a i d  bea t ing  from 
c e r e b r a l  and b r a i n  stem con tus ion .  She was 
b ru i sed  a l l  over  t h e  head and l e g s ,  had a  
deep gash under h e r  l e f t  e a r ;  h e r  f a c e  was 
unrecognizab le ,  and she  had s e v e r a l  i n t e r n a l  
i n j u r i e s .  

339 So.2d a t  205. I r i z a r r y ' s  crime was n o t  a s  egreg ious  a s  

Chambers'. While Carman I r i z a r r y  was k i l l e d ,  s h e  was n o t  bea t en  



and brutalized as was the victim in Chambers. Additionallv. 

Irizarry was suffering from emotional pressures brought on by 

Carman's rejection of him, a factor not present in Chambers. 

339 So.2d at 208 (Justice England concurring). Irizarry is 

more deserving of a life sentence than was Chambers. 

The victim in Herzog v. Sta'te, 439 So. 2d 1372 (Fla. 

1983) was the defendant's live-in paramour. She was strangled 

with a telephone cord following an unsuccessful attempt to 

smother her with a pillow. The trial court found no mitigating 

circumstances, but one of the potential non-statutory mitigating 

circumstances identified by this Court was "the domestic rela- 

tionship that existed prior to the murder." 439 So.2d at 1381. 

The Court found the facts of Herzog to justify a life sentence, 

citing Blair and Chambers. 

Finally, Ross v. State, 10 FLW 405 (Fla. Aug . 

1985) was another case in which the jury recommended death for 

the defendant's killing of his wife. Her death resulted from 

multiple blows to the head with a blunt instrument. Her face 

was extensively bruised, scratched and lacerated. The bruises 

occurred while she was still alive, and were probably inflicted 

with a fist or foot. There was evidence she had tried to fight 

off her attacker, as she had injuries on her hands and arms. 

The trial court found the murder to be heinous, atrocious and 

cruel and found no mitigating circumstances. In vacating the 

death sentence, this Court noted that the trial court should 

have considered in mitigation, among other things, "that the 

a killing was the result of an angry domestic dispute." 10 FLW 

406. The Court also found significance in the fact that Ross, 



l i k e  I r i z a r r y ,  had no p r i o r  h i s t o r y  of v i o l e n c e .  The c o u r t  

concluded t h a t  t h e  dea th  pena l ty  was n o t  p r o p o r t i o n a t e l y  

warranted under t h e  c i rcumstances  of  t h e  Ross c a s e ,  and c i t e d  

B l a i r  i n  suppor t .  

I n  Williams v .  S t a t e ,  437 So.2d 133 (F la .1983) ,  c e r t .  

d e n . ,  - -  U.S. - , 104 S .Ct .  1690, 80 L.Ed.2d 164 (1984),  t h i s  

Court s t a t e d  t h a t  t h e  dec i s ions  i n  B l a i r ,  Kampff, and H a l l i w e l l  

were p red ica t ed  upon " e r r o r  i n  t h e  agg rava t ion /mi t iga t ion  

equa t ion  and n o t  t h e  f a c t  of t h e  domestic d i s p u t e . "  437 So.2d 

a t  137.  However, t h e r e  can be l i t t l e  doubt t h a t  t h e  domestic 

s i t u a t i o n  i n  each case  had a t  l e a s t  some i n f l u e n c e  on t h e  Cour t ' s  

view o f  t h e  p r o p r i e t y  of t h e  dea th  p e n a l t y .  Furthermore,  i n  a t  

l e a s t  two cases  decided a f t e r  Wil l iams,  Herzog and Ross (which 

was decided l e s s  than  two months ago) ,  t h e  Court s p e c i f i c a l l y  

• took cognizance of  t h e  domestic n a t u r e  o f  t h e  homicides i n  i n -  

v a l i d a t i n g  t h e  dea th  s en t ences .  

The cases  examined above show t h a t  I r i z a r r y ' s  dea th  

sen tence  i s  d i s p r o p o r t i o n a t e  t o  t h e  cr ime.  He urges  t h i s  Court 

t o  reduce h i s  sen tence  t o  l i f e  imprisonment. 



ISSUE I X .  

THE COURT BELOW ERRED I N  INCLUDING 
A 25-YEAR PI INIMUM MANDATORY SEN- 
TENCE I N  HIS WRITTEN SENTENCE FOR 
ATTEMPTED FIRST DECREE IIURDER, I N  
USING A SENTENCING GUIDELINES 
SCORESHEET WHICH ERRONEOUSLY I N -  
CLUDED POINTS FOR V I C T I M  INJURY, 
AND I N  IMPOSING A SENTENCE FOR AT- 
TEMPTED FIRST DEGREE MURDER THAT 
WAS WELL OUTSIDE THE RANGE CALLED 
FOR BY THE GUIDELINES. 

The w r i t t e n  sen tence  imposed upon Eec tor  I r i z a r r y  i n -  

d i c a t e d  t h a t  h e  was t o  r e c e i v e  30 y e a r s  i n  p r i s o n  f o r  t h e  a t -  

tempted f i r s t  degree  murder of Orlando Bernandez, w i t h  a 25-year 

minimum mandatory. (R979) The 25-year minimum mandatory p rov i -  

s i o n  must be s t r i c k e n  f o r  two r easons .  F i r s t l y ,  i t  d i d  no t  

conform w i t h  t h e  c o u r t ' s  o r a l  pronouncement of s en t ence ,  where 

he s a i d  no th ing  about such a p r o v i s i o n .  (R880) See Shaw v .  

S t a t e ,  467 So.2d 1087 (F la .2d  9CA 1985) ;  Timmons v .  S t a t e ,  453 

So. 2d 143 ( F l a . l s t  DCA 1984) ; Green v .  S t a t e ,  446 So. 2d 253 

( F l a . S t h  DCA 1984) .  More impor t an t ly ,  t h e  F l o r i d a  S t a t u t e s  do 

no t  a u t h o r i z e  a 25-year minimum mandatory sen tence  f o r  t h e  

crime of  a t tempted f i r s t  degree  murder. §§782 .04 (1 ) ( a ) ,  777.04 

(4) (a )  , 775.082 (3) (b) , F l a .  S t a t .  (1983) . 

The 30-year sen tence  t h e  c o u r t  imposed a l s o  was ex- 

c e s s i v e  under t h e  c i rcumstances  of t h i s  c a s e ,  i n  which t h e  sen-  

t enc ing  g u i d e l i n e s  s co re shee t  c a l l e d  f o r  a sen tence  of seven t o  

12 y e a r s .  (R972) The sco re shee t  e r roneous ly  inc luded  21 p o i n t s  

f o r  v i c t i m  i n j u r y .  Victim i n j u r y  may only be scored where i t  

i s  an element of  t h e  o f f e n s e  a t  conv ic t ion .  F1a.R.Crim.P. 

3 .701 d .  7 . ;  Whi t f i e ld  v .  S t a t e ,  471 So.2d 633 ( F l a . l s t  DCA 

1985);  Benedict v .  S t a t e ,  10 FLW 2167 ( F l a . 5 t h  DCA Sep t .  19 ,  



1985);  Parker  v ,  S t a t e ,  10 FLW 1859 (F la .2d  DCA J u l y  31, 1985) .  

Victim i n j u r y  i s  no t  an  element of a t tempted f i r s t  degree  

murder, which obviously  can be committed w i t h  no harm whatso- 

eve r  coming t o  t h e  in tended  v i c t i m .  Without t h e s e  21 p o i n t s  

t h e  t o t a l  would be 136,  which would y i e l d  t h e  same recommended 

sen tenc ing  range ,  but  would only be one p o i n t  up from t h e  nex t  

lower range (R973), a  f a c t  which might a f f e c t  t h e  sen tence  t h e  

c o u r t  would impose. 

The c o u r t  a l s o  ~ s e d  improper reasons  f o r  depa r t i ng  

from t h e  recommended sen tence .  The reasons  he  gave were:  

1 )  t h e  p a r t i c u l a r l y  savage n a t u r e  of t h e  
machete a t t a c k  upon s a i d  v i c t i m ,  

2) t h e  c l e a r l y  v i s i b l e  d i s f i g u r i n g  pe r -  
manent s c a r  t o  t h e  f a c e  of s a i d  v i c t i m  which 
w i l l  s e r v e  a s  a  cons t an t  reminder t o  him of 
t h e  n igh tmar i sh  n i g h t ,  and 

3) s a i d  crime was committed dur ing  t h e  
course  of a  bu rg l a ry  wherein Defendant en- 
t e r e d  a  dwel l ing  wi thout  permiss ion w i t h  a  
c o l d ,  c a l c u l a t e d ,  premedi ta ted i n t e n t  t o  
commit two (2) machete murders.  

(R984,A5) A 1 1  t h r e e  reasons  were e r roneous .  With regard  t o  

reasons  one and two, t h e  s eve re  i n j u r y  t o  t h e  v i c t i m  had a l r eady  

been a s se s sed  p o i n t s  on t h e  s co re shee t  ( a l b e i t  e r r o n e o u s l y ) .  

It  i s  improper t o  aggrava te  a  gu ide ines  sen tence  f o r  reasons  

which have a l r e a d y  been f a c t o r e d  i n t o  t h e  s c o r e s h e e t .  Hendrix 

v .  S t a t e ,  10 FLW 425 (Fla.Aug. 29, 1985) .  Therefore  t h e  

1 1  savage na tu re"  of t h e  a t t a c k  and t h e  s c a r  on Orlando Hernandez 

were n o t  l e g i t i m a t e  reasons  f o r  d e p a r t u r e  from t h e  g u i d e l i n e s .  

The t h i r d  reason  l i s t e d  by t h e  c o u r t  was improper 

because a  g u i d e l i n e s  sen tence  may n o t  be aggravated f o r  f a c t o r s  

a r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e  f o r  which conv ic t ions  had no t  

been ob ta ined .  F1a.R.Crim.P. 3 .701 d .  1 1 . ;  Callaghan v .  S t a t e ,  



462 So.2d 832 ( F l a . 4 t h  DCA 1984);  F l e t c h e r  v .  S t a t e ,  457 So.2d 

570 ( F l a . 5 t h  DCA 1984) .  The bu rg l a ry  c l e a r l y  was a  " f a c t o r  

r e l a t e d  t o  t h e  i n s t a n t  o f fense"  f o r  which Hector I r i z a r r y  was 

n o t  convicted ( o r  charged) .  

Even where t h e r e  a r e  some pe rmis s ib l e  reasons  f o r  de- 

p a r t u r e ,  where impermiss ible  reasons  a r e  a l s o  p r e s e n t  t h e  sen-  

t ence  must be r eve r sed  and t h e  ca se  remanded f o r  r e sen tenc ing ,  

un l e s s  t h e  s t a t e  can show beyond a  reasonable  doubt t h a t  t h e  

depa r tu re  sen tence  would have been t h e  same wi thout  t h e  imper- 

m i s s i b l e  r ea sons .  A l b r i t t o n  v .  S t a t e ,  10 FLW 426 ( F l a .  Aug. 29, 

1985) .  Bere,  t h e r e  were no pe rmis s ib l e  reasons  f o r  d e p a r t u r e ,  

and s o  r e sen tenc ing  c l e a r l y  i s  mandated. 



CONCLUSION 

Appel lan t ,  Hector :lanuel I r i z a r r y ,  p rays  t h i s  Honor- 

a b l e  Court t o  g r a n t  him a new t r i a l ,  f o r  t h e  reasons  expressed 

i n  I s s u e s  I .  through V .  of t h i s  b r i e f .  I f  a new t r i a l  i s  n o t  

g r a n t e d ,  he  a sks  t h e  c o u r t  t o  v a c a t e  h i s  dea th  sen tence  and i m -  

pose a sen tence  of l i f e  i n  p r i s o n  wi th  a minimum mandatory sen- 

t ence  of  25 y e a r s ,  f o r  t h e  reasons  expressed i n  I s s u e s  V I .  

through V I I I .  For t h e  reasons  g iven  i n  I s s u e  IX . ,  I r i z a r r y  

a l s o  asks  t h a t  h i s  30 yea r  sen tence  f o r  a t tempted f i r s t  degree  

murder be r eve r sed  and t h e  c a s e  be remanded f o r  r e sen tenc ing  

under t h e  g u i d e l i n e s ,  w i th  t h e  p rov i s ion  f o r  a 25-year minimum 

mandatory sen tence  s t r i c k e n .  
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