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ISSUES PRESENTED ON APPEAL

I. WHETHER THE SECOND DISTRICT COURT OF APPEAL ERRED IN REVERSING

TRIAL COURT'S DISMISSAL OF THE AMENDED THIRD PARTY COMPLAINT.

IT. WHETHER THE THIRD PARTY DEFEN&ANT, L.M. DUNCAN & SONS IS IMMUNED

FORM SUIT FOR INDEMNIFICATION UNDER SECTION 440.11(1), FLORIDA STAT-
UTES (1983) WHERE THE THIRD PARTY [S AN ACTIVELY NEGLIGENT TORTFEASOR.



SUMMARY O

F ARGUMENT

I. Indemnity is only allowed w
The right of indemnity depends on
responsible for the consequences o
tive tortfeasor, is trying to be i
acts in reopening the job site. A
to recover on a theory of indemnit
tual duty. Therefore, the Second
error in reversing the trial court
Party Complaint.
II. Section 440.11(1) provides
be exclusive and in place of all o
to any third-party tortfeasor. Th
a cause of action expressly contra
guage of Section 440.11(1). The
sor, should not be allowed to reco
injury to Duncan's employee since

indirectly what is prohibited to d

-jvy-

hen the indemnitee is without fault.
the principle that everyone is

f his own wrong. The City, an ac-
ndemnified for its own wrongful

n active tortfeasor is not allowed
y by virtue of a breach of contrac-
District Court of Appeal was in

's dismissal of the City's Third

that an employer's liability shall
ther 1iability of such employer

e City's claim for indemnity was

ry to the precise and emphatic lan-
ity, an actively negligent tortfea-
ver over and against Duncan for

it would permit the City to recover

irectly in the Statute.




STATEMENT

OF THE CASE

This case reaches this hono

the Second District Court of Appea

1

missal of the City's Third Party

On July 5, 1983, a Complain
gence when a portion of the street
working at a construction site. (R
on the part of the City in allowin
it was not safe. (R1-2) Count II
in its failure to inspect the job
53 and/or 135 of the Municipal Ord
negligence in the City's allowing
time when it was in an unsafe cond
allowing employees of Duncan to re
was in an unsafe condition. (R3,4)
leged 1oss of consortium by Plaint

The City filed its Answers
27, 1983 and on January 13, 1984.
City filed a Third Party Complaint

indemnification. (R11-90)

1In the trial court, Plaintiffs we
ney, his wife. They are referred
sued City of Clearwater, Florida,
ferred to as "City" herein. The C
in the trial court against L.M. Du
and will be referred to as "Duncan

2References to the record on appea
(R- ).
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rable Court upon the decision of

1s reversing the trial court's dis-
Comp1a1nt?

t was filed against City for negli-
caved upon the Plaintiff while
1-5) Count I alleged negligence

g the job site to be reopened when
alleged that the City was negligent
site in violation of Chapters 50,
inances; Count II further alleged
the job site to be reopened at a
itions; and alleged negligence in
sume working at said site when it
Count III of the complaint al-
iff's wife. (R4,5)

and Affirmative Defenses on Jduly
(R-103) the

On August 15, 1983,

against Duncan for contractual

re Eugene Burney and Constance Bur-
to as "Plaintiffs" herein. They
who is Respondent and will be re-
ity filed a Third Party Complaint
ncan & Sons, Inc., who is Petitioner
" herein.

1T will be noted in the text by an




A Stipulation dated January
of the operant amended Third Party
(R100-102)

same date. Having faile

Amended Third Party Complaint, the
Third Party Complaint with exhibits
(R104-109)

The Amended Third Party Comp

10, 1984, permitted the filing
Complaint, against Duncan of that
d to attach the exhibits to its
City filed a Supplemental Amended
attached on January 16, 1984

laint alleged Tiability on the

part of Duncan in violating the terms of its contract with the City.

The City alleged, among other thin
up trenches 2) failed to have super

to work at a reasonable pace, all

contract with the City. (R104-109)

On February 6, 1984, Duncan

ded Third Party Complaint. (R191)

dismissal; 1) it was immune from sy

to Section 440.11(1) Florida Statu+

|

A timely Notice of Appeal wa

was an actively negligent tortfeas

trial court granted Duncan's Motio

Court of Appeal,

Dismissal on February 20, 1985. On

Motion for Rehearing. Thereafter,
its Motion for Rehearing. Thereaft
District Court of Appeals rendered
inal one filed on February 20,

Third Party Complaint, the substitd

-2-

1985.

gs, that Duncan 1) failed to shore

visors on the job site, 3) failed

in violation of the terms of the

filed a Motion to Dismiss the Amen-
Duncan asserted two grounds for

it for indemnification pursuant

es (1983) and 2) because the City
r. (R191) the

On May 1, 1985,

to Dismiss with Prejudice. (R192)

s filed with the Second District

(R193), which reversed the trial court's Order of

March 7, 1985, Duncan filed its

on April 10, 1985, Duncan filed

er, on April 10, 1985, the Second

an opinion substituting the orig-
In reversing dismissal fo the

ted opinion 1) adopted the City's



position that the contract indemni
tributable to the City's independa
Section 440.11(1) unconstitutional
party tortfeasor's claim against t
tractual indemnity.

On April 25, 1985, Duncan f
datory Jurisdiction of the Florida
Florida Supreme Court's jurisdicti

Court of Appeals held the Section

ty does not extend to damages at-
nt or active negligence and 2) held
as applied to an alleged third
he Plaintiff's employer for con-
iled its Notice to Invoke the Man-
Supreme Court. The basis for the
is that the Second District

on

440.11(1) unconstitutional.




STATEMEN

T OF FACTS

On September 17, 1979,

whereby Duncan was to perform the
Sanitary Sewer Placement Project in
October 11, 1979, Eugene Burney,
and scope of his employment,
the street caved in upon him.
and,,

along Myrtle Avenue. (R1-2)

Burney thereafter filed sui

of the City in allowing a dangerou

5)
The basis of their third party act
contract providing for indemnifica
the contractor's negligence. (R30

Duncan moved to dismiss the
bases; 1) that the City is an acti

Plaintiff's employer is immune frg

Duncan's payment of workmen's comg
of his injuries which were the sul
further, under the terms and prov]
Statutes (1983). (R191) The trial
Dismiss and the Second District Cq

peal timely follows.

City

dn employee of Duncan,

at the time of the accident,

City in turn filed a third party action against Duncan.

yurt of Appeal reversed.

and Duncan entered into a contract

construction of the Myrtle Avenue

Clearwater, Florida. (R13-90) On

in the course

sustdined injuries when a portion of

Burney was a pipe layer for Duncan

was replacing sanitary sewer pipes

t against City alleging negligence
s job site to be reopened. (R1-
(R11)
ion was a provision in the project

1tion of damages assessed due to

» City's third party action on two

ve tortfeasor and 2) Duncan, as

m indemnification as a result of
yensation to Plaintiff as a result
yject of the litigation, (R-191),
sions of Section 440.11 Florida

court granted Duncan's Motion to

This ap-




ARGUMENT

I.

The original Compliaint file

City alleged that the City, as own
supervise and to insure the safety
leged that the City breached its d

the job site and allowing employee

when the site itself was not safe?

violations of Chapters 50, 53 and

site when the City had knowledge o
The dismissed Third Party C

as entitled to contractual indemni

The contract provision provides f

The contractor shall indemn
the CITY and all of its off
from all suits, actions and
ter, name or description, b
count of any injuries or da
tained by an persons or pro
said Contractor or by or in
negiect in safeguarding the
sue of unacceptable materia
of the project, or by or on
or ommission, neglect or mi
tractor. General Condition

3The Complaint alleged that on or
the City required the job site to
condition.

REVERSAL OF THE DISMISSAL

OF THE THIRD PARTY COMPLAINT
d by the Plaintiffs against the

er of Myrtle Avenue, undertook to

of the job site. It further al-

uty to the Plaintiff by reopening

The Complaint further alleged
135 in the reopening of the job
f the avenue's unsafe condition.

omplaint asserted that the City

or indemnity as follows:
ify and save harmless
icers and employees
claims of any charac-
rought for, or on ac-
mages received or sus-
prety, by or from the
consequence of any
work, or through the
1s in the construction
account of any act
sconduct of the Con-
s, p.3.8 (R-30)

before the date of the accident,
be closed because of its unsafe

s of Duncan to resume working there

fication from Plaintiff's employer.



The City allged that Duncan neglig
ing to shore up the sides of the t
on the job site and failing to wor
or negligence caused or contribute
109)

It is apparent from the Com
its own sole negligence in reopeni
ledge that the site was unsafe. T
form Duncan under their contractua
leged acts do not come within the
plaint by atempting to seek reimbu
possibly be liable for, namely neg
struction site.

The right of indemnity depe
one is responsible for the consequ

Industries v. Edwards, 374 So.2d 4

Indemnity is only allowed w

at all. There is no right of inde

1% negligent. An active tortfeaso
theory of indemnity by virtue of b
332 §

Power Corporation v. Taylor,

instant case, the City was a negli

because of its affirmative act 1in

site was unsafe. Even admitting f
Duncan was negligent, at least a po

caused by the City's reopening a n

-6

ently breached its contract by fail-
renches, failing to have foremen

k at a reasonable pace which breach
d to Plaintiff's injuries. (R104-
plaint that the City was sued for
ng the job site when it had know-
he City cannot seek indemnification
1 provision because Duncan's al-

negligent acts alleged in the Com-
rsement for acts that Duncan cannot

1igently reopening an unsafe con-

nds on the principle that every-
ences of his own wrong. Houdaille
90(F1a.1979)

hen the indemnitee is not at fault

mnity when the indemnitee is even

r is not allowed to recover on a

reach of a contractual duty. Florida
0.2d 687(F1a.2d DCA 1976) In the

gent tortfeasor; it is being sued

reopening the job site when the
or the purposes of argument that
rtion of Plaintiff's injuries were

egligent job site. The City there-



fore cannot seek indemnity from Duncan on a breach of contractual

duty because of its status as an active tortfeasor. Taylor.




IT. THE IMMUNITY PROVISION OF SEC

(1983) PRECLUDES A THIRD PARTY TOR
FOR INDEMNIFICATION AGAINST AN EMP

Section 440.11(1) Florida Statute
440.11(1) Exclusiveness of
bility of an employer presc
be exclusive and in place o
of such employer to any thi
and to the employee, the le
husband or wife, parents, d
and anyone otherwise entitl
from such employer at Taw o
count of such injury or dea
employer fails to secure pa
as required by this chapter
or the legal representative
results from the injury, ma
pensation under this chapte
action at law or in admiral
count of such injury or dea
"Exclusiv

This section is entitled

District's decision impermissably

and the legislators intent. The s

liability to pay compensation to i

TION 440.11(1) FLORIDA STATUTES
TFEASOR FROM BRINGING AN ACTION
LOYER

s (1983) provides:

Liability -(1) The lia-
ribed in §440.11.10 shall
f all other liability
rd-party tortfeasor
gal representative thereof,
ependents, next of kin,
ed to recover, damages
r in admiralty on ac-
th, exceptthat if an
yment of compensation

an injured employee,
thereof in case death
y elect to claim com-
r or to maintain an
ty for damages on ac-
th.

°

eness of Liability." The Second

and incorrectly voids that title
tatute states that an employer's

njured employees shall be the em-

ployee's exclusive remedy and shalll be in place of all other liability

to any third party tortfeasor. TheCity contends, and the DCA's opinion

states, that the precise, clear and unambiguous language of the above

statute be altered to permit a third party tortfeasor to bring an

action for indemnification against an employer upon a contractual

theory of liability. The decision and the City's contention is with-

out merit.
It should be noted at the outset that, in matttersvrequiring

statutory construction, courts always seek to effectuate the legis-




lTatjve intent. Citizens v. Public

Service Commission, 435 So.2d 784

(Fla. 1983); Heredia v. Allstate I

nsurance Company, 358 So.2d 353

(F1a.1978). The legislative inten

must be guided in interpreting th
State, 406 So2d 1089 (Fla. 1981).
selected by the legislature are cli
thing in the statute which express
employer's immunity because of the
of indemnification.

Under the clear language of
Act, an employer is not liable to
count of injury or death to his em
Smith, 359 So.2d 427

Company v. (F

t is the polestar by which courts

e statutory provision. Parker v.

In the instant case, the words

ear and unambiguous. There is no-
ly provides for abrogation of an

existence of an express contract

the Florida Worker's Compensation
any third party tortfeasor on ac-

ployees. Seaboard Coastline Railroad

1a.1978). The sole and total lia-

bility of such employer is define

In Seaboard Coastline, several emp

Company were riding in their emplo
the bus collided with a train oper
employees sued Seaboard Coastline

third party claim was filed by Sea

son seeking contribution and impli

Court, in upholding the constituti

Statutes (1975) stated that:

"TAln active tortfeasor doe
indemnification for Tawful
an injured third-party from
of wanton or willful miscon
tributed to the injuries, w
tortfeasor was an 'employer
Worker's Compensation Act."

d itself. at 428.

in the act Id.

loyees of the West Robinson Fruit

yer's bus and were injured when

ated by Seaboard Coastline. The

as a third party tortfeasor. A

board Coastline against West Robin-

ed indemnity. The Florida Supreme

onality of Section 440.11 Florida

s not have a right to
damages he has paid to
joint tortfeasor guilty
duct which con-

here the third party

' under the Florida

Id at 430.




To allow a third party tortfeasor to sue an employer based
on a contractual indemnity provision, as the City suggests this Hon-
orable Court do, would make the employer liable beyond the payment
of the compensation benefits in contravention of the express language
of the Worker's Compensation Act slubjecting it to payment under both
the worker's compensation and liability portions of the insurance
policy. This would be contrary to the exclusivity provision of Sec-
tion 440.11(1) and would amount to holding the employer liable to
the employees on account of the employer's negligence contrary to

Seaboard Coastline.

The contractual indemnity provision makes Duncan liable for
his own negligent acts. Duncan has already paid for his negligence
by payment of Worker's Compensation benefits to Burney. To allow
the City a third-party tortfeasor, to recover against the employer
for injury to an employee would be to allow indirectly what is pro-
hibited directly in the statute. |[The precise and emphatic of Section
440.11(1) provides that Duncan shall not be subject to any liability
whatsoever other than under the Act. Duncan's liability shall be
exclusive and in place of all other Tiability of such employer to
any third-party tortfeasor. In alllowing theCity to sue Duncan, the
employer, would have the effect of imposing additional 1iability on
the employer. The City seeks to engraft an exception to this Tanguage
which would write into the legislation an exception which is not there.
This is clearly 1improper.

Sun Span Engineering and Construction Company v. Springlock

Scaffold Company, 310 So.2d 4(Fla.| 1975) is distinguishable from the

-10-




instant case. Sun Span did not in

actively negligent tortfeasor. An
third party action was addressed b

board, the Florida Supreme Court s
tortreasor does not have a right t
the joint tortfeasor is guilty of
Tracking the Tanguage of the Flori
tive tortfeasor, does not have a r
Duncan is gquilty of willful or wan
board only dealt with implied inde
ference herein. Common law right
of the contract, either express or
L.M. Case No.

Duncan, 84-1016, Opi

one seeking indemnity must be with
negligent tortfeasor, should be es
action under Section 440.11(1) on

Furthermore, contrary to th
City is not deprived of its access
then Duncan does not indemnify, if
nothing. If the City proves in co
caused totally by Duncan's alleged
See

pay and the question is moot.

volve a third-party action by an
active tortfeasor's right to a
Sea-

y this Court in Seaboard. 1In

pecifically held that an active
o implied indemnification even if
willful or wanton misconduct.

the City,

da Supreme Court, an ac-

ight to indemnification even if
ton misconduct. The fact that Sea-
mnification should make no dif-

of indemnity generally arises out

implied. City of Clearwater v.

nion filed April 10, 1985. Because

out fault, the City, being an active
topped from filing its third-party

the authority of Seaboard.

e Second District's opinion, the
to court. If the City is negligent
it is not then the Plaintiff recovers
urt that Plaintiff's injuries were
negligence then the City does not

United Gs Pipeline Company v. Gulf

Power Company, 334 So.2d 310(F1a.
Alternatively, Duncan recog
Court's opinion was procedurally p

very least set aside the Second Di

-11-

1st DCA 1976)
nizes that the Second District
remature; this Court should at the

strict's opinion and remand this




case in order for Duncan to file i

provision as an affirmative defens

-12-

ts answer and plead the immunity

e.



CONCLU

STON

The exclusive remedy provis

pensation Act precludes City froi

liability on Duncan, the employer

indemnity was a cause of action e

and emphatic language of Section 440.11(1)

ployer shall not be subject to any

under the Act.

In addition, the

lowed when the indemnitor
the City being an active tortfeas
a theory of indemnity by virtue of

Therefore, Duncan would res
reverse the Second District Court
the trial of th

court's dismissal

gainst Duncan.

n

is solely at fault.

or

ion of the Florida Worker's Com-

seeking to impose additional

herein. The City's claim for

xpressly contrary to the precise

providing that the em-
liability whatsoever other than
right of

indemnity is only al-

In the instant case,
is not allowed to recover on

a breach of a contractual duty.

pectfully request that this Court

of Appeals opinion and affirm

e City's third-party action a-
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