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PRELIMINARY STATEMENT 

The a p p e l l a n t ,  WILLIAM D. CHRISTOPHER, w i l l  be r e f  e r r e d  

t o  e i t h e r  by h i s  proper  name, o r  as  t h e  " appe l l an t "  o r  "defen- 

dan t  below". The a p p e l l e e ,  STATE OF FLORIDA, w i l l  be r e f e r r e d  

t o  as t h e  " s t a t e "  o r  t h e  "appel lee" .  The a p p e l l e e  w i l l  j o i n  

t h e  a p p e l l a n t  i n  ask ing  t h i s  Honorable Court t o  t a k e  j u d i c i a l  

n o t i c e  of t h e  record  on appeal  t h a t  was p rev ious ly  r e l i e d  on 

by t h i s  Honorable Court i n  t h e  a p p e l l a n t ' s  d i r e c t  appeal  and 

a l s o  t h e  record  on appeal  t h a t  t h i s  c o u r t  r e l i e d  on i n  a f f i rm-  

ing  t h e  t r i a l  c o u r t ' s  d e n i a l  of t h e  a p p e l l a n t ' s  o r i g i n a l  3.850 

mot ion. 

P o r t i o n s  of t h e  record w i l l  be r e f e r r e d  t o  by "R" fol low- 

ed by t h e  a p p r o p r i a t e  page number, and f o r  expedience s ake ,  by 

sometimes r e f e r r i n g  t o  t h e  e x h i b i t s  provided by t h e  a p p e l l a n t .  

Also,  however, s i n c e  v a r i o u s  a p p e l l a t e  r eco rds  concerning t h i s  

ma t t e r  a r e  p a r t  of t h i s  Honorable C o u r t ' s  f i l e ,  some documents 

a r e  more c l e a r l y  i d e n t i f i e d  by r e f e r e n c e  t o  t h e  s p e c i f i c  i t em,  

n a t u r e  of t h e  i tem,  d a t e ,  e t c .  The a p p e l l e e  w i l l  a l s o  r e f e r  

t o  t h e  previous  f i n d i n g s  of t h i s  Honorable Court in  t h e  cases  

of Chr i s topher  v .  S t a t e ,  407 So.2d 198 (F l a .  1981) and Chris-  

topher  v.  S t a t e  416 So.2d 450 (F l a .  1982). 



STATEMENT OF THE FACTS 

The a p p e l l e e  a c c e p t s  t h e  a p p e l l a n t ' s  s t a t e m e n t  of t h e  

f a c t s ,  b u t  would s u g g e s t  t o  t h i s  Honorable Court  t h a t  it may 

be in terwoven w i t h  s t a t e m e n t s  t h a t  a r e  more c l o s e l y  a k i n  t o  

i n t e r p r e t a t i o n  o r  o p i n i o n  t h a n  f a c t s .  



STATEMENT OF THE CASE 

The a p p e l l e e  a c c e p t s  t h e  a p p e l l a n t ' s  s t a t emen t  of t h e  

c a s e ,  s i n c e  it prov ides  a  b r i e f  summary of t h e  j u d i c i a l  h i s -  

t o r y  of t h e  ca se  i n  t h e  c o u r t s  of t h i s  s t a t e .  The a p p e l l e e  

a g a i n  would sugges t  t o  t h i s  Honorable Cou r t ,  however, t h a t  

t h i s  p o r t i o n  of t h e  a p p e l l a n t ' s  b r i e f  i s  interwoven w i th  some 

s t a t e m e n t s  t h a t  a r e  more c l o s e l y  a k i n  t o  op in ion  o r  commentary 

t h a n  t o  f a c t u a l l y  r e t r a c i n g  t h e  h i s t o r y .  

Also ,  t h e  a p p e l l e e  no t e s  t h a t  whi le  t h e  a p p e l l a n t  i n  h i s  

b r i e f  has  r e l i e d  h e a v i l y  on f e d e r a l  case  law t o  i n s t r u c t  t h i s  

c o u r t  a s  t o  how t h e  f e d e r a l  c o u r t s  would t r e a t  t h i s  m a t t e r ,  he 

n e g l e c t s  t o  mention o r  t r a c e  t h e  succe s s  of h i s  a t t emp t s  a t  

p r e s e n t i n g  t h e s e  same arguments t o  t h e  f e d e r a l  c o u r t s .  



PREFACE TO THE COURT 

The a p p e l l e e  would a sk  l e ave  of t h i s  Honorable Court t o  

f o l l ow  a  somewhat d i f f e r e n t  format i n  t h i s  b r i e f .  The appel -  

l e e  b e l i e v e s  t h a t  t o  fragment t h e  q u e s t i o n ,  a s  t h e  a p p e l l a n t  

has  done i n  h i s  b r i e f ,  i s  much ak in  t o  examining a  beach by 

s o r t i n g  through t h e  sand g r a i n  by g r a i n .  The p r o s p e c t i v e  is 

l o s t ,  and i t  l e a v e s  no th ing  b u t  u t t e r  confuss ion .  The appel -  

l e e  h e r e i n  does no t  argue  w i t h  most of t h e  ca se s  r e l i e d  upon 

by t h e  a p p e l l a n t  o r  w i t h  t h e  p r o p o s i t i o n s  f o r  which t hey  

s t a n d ,  b u t  b e l i e v e s  t h a t  t h e  a p p e l l a n t  has s t r e t c h e d  t h e  f a c t s  

i n  an  a t t emp t  t o  superimpose t h o s e  ca se s  over  t h e  f a c t s  sub 

j u d i c e .  

The a p p e l l a n t  in te rweaves  f a u l t y  premises  w i t h  f a c t  and 

law and i nc ludes  ma t t e r s  under each i s s u e  which a r e  no t  pro- 

p e r l y  p a r t  of t h o s e  i s s u e s .  He t hen  proceeds  t o  t h e  n e x t  

i s s u e  where he t r e a t s  t h e  p r i o r  f a u l t y  premises  a s  f a c t .  

I n  o r d e r  t o  un t ang l e  t h i s  go rd i an  k n o t ,  t h e  a p p e l l e e  w i l l  

t r a c e  t h e  a p p e l l a n t ' s  b r i e f  page by page and coun t e r  each of  

h i s  arguments ,  c o n c l u s i o n s ,  p remises ,  e t c .  a s  t hey  occu r .  



SUMMARY OF THE ARGUMENT 

ISSUE I 
( a s  s t a t e d  by  t h e  a p p e l l a n t )  

WHETHER THE PROCEDURAL PROPRIETY OF THE 
CONFESSION SUPPRESSION HEARING IS PROCE- 
DURALLY BARRED BY RULE 3.8501SPROVISIONS 
CONCERNING ( 1 )  FAILURE TO ASSERT NEW AND 
DIFFERENT GROUNDS, OR ( 2 )  ISSUES DIRECTLY 
APPEALABLE. 

The a p p e l l a n t  r e f e r s  t o  d e f i c i e n c i e s  a t  t h e  c o n f e s s i o n  

s u p p r e s s i o n  h e a r i n g ;  however,  t h e r e  were no d e f i c i e n c i e s .  H e  

w a s  d e p r i v e d  o f  n o t h i n g  t h r o u g h  t h e  a c t i o n s  o f  t h e  s t a t e  o r  

t h e  t r i a l  c o u r t ,  b u t  chose  n o t  t o  t e s t i f y .  H e  o r i g i n a l l y  

r a i s e d  t h e  q u e s t i o n  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  i n  

h i s  f i r s t  3.850 mot ion ;  and what he p r e s e n t s  now a r e  n o t  new 
- 

g r o u n d s ,  b u t  a s  t h e  t r i a l  c o u r t  n o t e d  i n  i t s  o r d e r ,  m e r e l y  a 

new t w i s t  o r  a  new argument .  The a p p e l l a n t  s t a t e s  t h a t  h i s  

c o n s t i t u t i o n a l  r i g h t s  a g a i n s t  s e l f - i n c r i m i n a t i o n  have  been i n -  

f r i n g e d ;  however ,  t h a t  i s  n o t  t r u e  s i n c e  he i n  f a c t  en joyed  

t h e  b e n e f i t s  of t h e  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n .  The 

a p p e l l a n t  c o n f u s e s  a  fundamen ta l  r i g h t  w i t h  a  fundamen ta l  

e r r o r .  Here ,  t h e  o n l y  q u e s t i o n  t h a t  was p r o p e r l y  b e f o r e  t h e  

t r i a l  c o u r t  had t o  do w i t h  t h e  i s s u e  of  e f f e c t i v e  a s s i s t a n c e  

o f  c o u n s e l .  

ISSUE I1 
( a s  s t a t e d  by t h e  a p p e l l a n t )  

WHETHER THE INSTANT 3.850 MOTION CONSTI- 
TUTES AN ABUSE OF THE PROCEDURE GOVERNED 
BY THE RULES OF CRIMINAL PROCEDURE. 

The a p p e l l a n t  a r g u e s  t h a t  t h e  "abuse" b a r  s h o u l d  be u s e d  

s p a r i n g l y  and t h e  a p p e l l a n t  has  no d i s a g r e e m e n t  w i t h  t h a t .  



The a p p e l l e e ,  however, w i l l  a rgue  t h a t  s i n c e  t h e  a p p e l l a n t  has  

had a  s u c c e s s i o n  of eminent a t t o r n e y s  a t  t h e  a p p e l l a t e  l e v e l ,  

who have no t  been cha l l enged  on t h e  grounds of i n e f f e c t i v e -  

n e s s ,  he canno t ,  a t  t h i s  l a t e  d a t e ,  c l a im  t h a t  he was unaware 

of  t h e  a v a i l a b i l i t y  of t h e  p r e s e n t  argument. 

ISSUE 111 
( a s  s t a t e d  by t h e  a p p e l l a n t )  

WHETHER THE INEFFECTIVE ASSISTANCE OF 
COUNSEL CLAIM WAS DECIDED ON THE MERITS IN 
THE ORIGINAL 3.850 MOTION. 

The a p p e l l e e  under t h i s  i s s u e  w i l l  a rgue  t h a t  a l l  of t h e  

grounds t h a t  were p r o p e r l y  t h e  s u b j e c t  of a  3.850 mot ion,  and 

which had n o t  p r e v i o u s l y  been r u l e d  upon by t h i s  Honorable 

Cour t ,  were i n  f a c t  decided on t h e  m e r i t s  by t h e  t r i a l  c o u r t  

when i t  reviewed t h e  o r i g i n a l  3.850 motion. While it is  t r u e  

t h a t  no tes t imony was heard  a t  t h e  o r i g i n a l  h e a r i n g ,  t h e r e  was 

an e x t e n s i v e  hea r i ng  a f t e r  ominous p l ead ings  and amended 

p l e a d i n g s  had been submit ted  by t h e  a p p e l l a n t .  

ISSUE I V  
( a s  s t a t e d  by t h e  a p p e l l a n t )  

WHETHER AN EVIDENTIARY HEARING NEED BE 
HELD ON THE ABUSE ISSUE. 

The a p p e l l a n t  under t h i s  i s s u e  c la ims  t h a t  an e v i d e n t i a r y  

h e a r i n g  needs  t o  be h e l d  by t h e  t r i a l  c o u r t  a s  t o  t h e  abuse 

i s s u e  a lone .  Th i s  is not  nece s sa ry ,  s i n c e  t h e  r eco rd  and t h e  

t r i a l  j u d g e ' s  o r d e r  a r e  q u i t e  c l e a r  and t h e r e  would be no th ing  

f u r t h e r  t o  i n q u i r e  i n t o .  The a p p e l l a n t  cannot  now c la im t h a t  

he was n o t  g iven  an  o p p o r t u n i t y  t o  r e b u t  t h e  abuse i s s u e  s i n c e  

t h e  p l ead ings  p r e v i o u s l y  f i l e d  b e f o r e  t h a t  c o u r t  d e t a i l e d  t h e  



. - 
s t a t e ' s  argument and a t  t h e  hea r i ng  concerning t h i s  m a t t e r  be- 

f o r e  t h e  t r i a l  c o u r t  t h e  p r e s e n t  a p p e l l a t e  counse l  c e r t a i n l y  

had t h e  o p p o r t u n i t y  t o  o f f e r  whatever argument,  c a s e  au thor -  

i t y ,  e t c .  e x i s t e d  f o r  r e b u t t a l  purposes .  

ISSUE V 
( a s  s t a t e d  b y  t h e  a p p e l l a n t )  

WHETHER THE ABUSE PROVISIONS OF RULE 
3.850, WHICH BECAME EFFECTIVE JANUARY 1 ,  
1985,  SHOULD BE RETROACTIVELY APPLIED TO 
RULE 3.850 PROCEEDINGS INSTITUTED PRIOR TO 
1985. 

The a p p e l l e e  h e r e i n ,  w i l l  a rgue  t h a t  no r i g h t s  of M r .  

Ch r i s t ophe r  have been f o r e c l o s e d  i f  t h e  amendment t o  Rule 

3.850 i s  app l i ed  t o  him. More i m p o r t a n t l y ,  however, t h e  

a p p e l l e e  w i l l  a rgue  t h a t  t h i s  Honorable Court need n o t  r e a c h  

t h e  q u e s t i o n  of r e t r o a c t i v i t y  i n  t h i s  c a s e  o r  h y p o t h e t i c a l  

c i r cums t ances ,  s i n c e  t h e  concept  o f  "abuse" e x i s t e d  long  p r i o r  

t o  t h e  amendment, and t h e  t r i a l  judge i n  h i s  o r d e r  denying t h e  

subsequen t  3.850 motion s p e c i f i c a l l y  s t a t e s  t h a t  he a l s o  r e -  

l i e d  on c a s e s  t h a t  were e x t a n t  p r i o r  t o  t h e  amendment. 



ARGUMENT 

ISSUE I 
( a s  s t a t e d  by t h e  a p p e l l a n t )  

WHETHER THE PROCEDURAL PROPRIETY OF THE 
CONFESSION SUPPRESSION HEARING IS  PROCE- 
DURALLY BARRED BY RULE 3.850tSPROVISIONS 
CONCERNING ( 1 )  FAILURE TO ASSERT NEW AND 
DIFFERENT GROUNDS, OR ( 2 )  ISSUES DIRECTLY 
APPEALABLE. 

ISSUE 11 
( a s  s t a t e d  by t h e  a p p e l l a n t )  

WHETHER THE INSTANT 3.850 MOTION CONSTI- 
TUTES AN ABUSE OF THE PROCEDURE GOVERNED 
BY THE RULES OF CRIMINAL PROCEDURE. 

ISSUE 111 
( a s  s t a t e d  by t h e  a p p e l l a n t )  

WHETHER THE INEFFECTIVE ASSISTANCE OF 
COUNSEL CLAIM WAS DECIDED ON THE MERITS I N  
THE ORIGINAL 3.850 MOTION. 

ISSUE I V  
( a s  s t a t e d  by t h e  a p p e l l a n t )  

WHETHER AN EVIDENTIARY HEARING NEED BE 
HELD ON THE ABUSE ISSUE. 

ISSUE V 
( a s  s t a t e d  b y  t h e  a p p e l l a n t )  

WHETHER THE ABUSE PROVISIONS OF RULE 
3 .850 ,  WHICH BECAME EFFECTIVE JANUARY 1 ,  
1985,  SHOULD BE RETROACTIVELY APPLIED TO 
RULE 3.850 PROCEEDINGS INSTITUTED PRIOR TO 
1985. 

The a p p e l l e e  a s k s  l e a v e  of  t h i s  Honorable  Cour t  t o  answer  

a l l  of  t h e  i s s u e s  t o g e t h e r ,  t h u s  b e i n g  a b l e  t o  t r a c k  t h e  

s t a t e m e n t s  o f  t h e  a p p e l l a n t ,  page by p a g e ,  even when t h o s e  

s t a t e m e n t s  refer  t o  s u b s e q u e n t  i s s u e s .  

The a p p e l l e e  r e c o g n i z e s  t h a t  a d e f e n d a n t  i s  e n t i t l e d  t o  



zea lous  r e p r e s e n t a t i o n  by h i s  a t t o r n e y ,  and t h e  a p p e l l e e  f u r -  

t h e r  r e c o g n i z e s  t h a t  nowhere is t h i s  more t r u e  t h a n  a c a p i t a l  

c a s e .  However, t h i s  z e a l o u s n e s s  has l e a d  t o  c o n c l u s i o n s  i n  

t h e  b r i e f  submi t t ed  by t h e  a p p e l l a n t  based on f a u l t y  p remises .  

The a p p e l l a n t  a t  page seven of h i s  b r i e f  c l a ims  t h a t  "be- 

cause  t h e  d e f i c i e n c i e s  a t  t h e  c o n f e s s  ion  s u p p r e s s  ion  h e a r i n g  

u n c o n s t i t u t i o n a l l y  i n f r i n g e d  upon a p p e l l a n t ' s  c o n s t i t u t i o n a l  

r i g h t s  a g a i n s t  s e l f -  i n c r i m n a t  i o n ,  t h e  e r r o r  complained of con- 

s t i t u t e s  fundamental  e r r o r . "  T h i s  i s  n o t  a c c u r a t e .  The d e f i -  

c i e n c i e s  t h a t  t h e  a p p e l l a n t  now r e f e r s  t o  i n  such sweeping 

t e r m s ,  were no more t h a n  t a c t i c a l  d e c i s i o n s  d u r i n g  t h e  t ime  of  

t r i a l .  He w a s  n o t  depr ived  of any r i g h t s  a g a i n s t  s e l f -  

i n c r i m i n a t i o n  s i n c e  he ,  i n  f a c t ,  chose  n o t  t o  t e s t i t y  a t  t h e  

s u p p r e s s i o n  h e a r i n g .  He w a s  n o t  depr ived  of any r i g h t ,  e i t h e r  

by t h e  s t a t e  of by t h e  c o u r t ,  and t a c t i c a l  d e c i s i o n s  have re -  

p e a t e d l y  been h e l d  n o t  t o  c o n s t i t u t e  i n e f f e c t i v e  a s s i s t a n c e  of  

c o u n s e l  u n l e s s  i r r e s p o n s i b l e .  See S t r i g h t  v .  Wainwright ,  422 

So.2d 827 ( F l a .  1982) ;  S t a t e  v .  Eby, 342 So.2d 1087 ( F l a .  2  

DCA 1977) ; Ferby v .  S t a t e ,  404 So.2d 407 ( F l a .  5 DCA 1981) ; 

Armstrong v .  S t a t e ,  429 So.2d 287 ( F l a .  1983).  

F u r t h e r ,  one must wonder a t  t h e  good f a i t h  of t h i s  argu- 

ment a t  t h e  p r e s e n t  t ime  s i n c e ,  w h i l e  t h e  a p p e l l a n t  d i d  n o t  

t e s t i f y  a t  t h e  s u p p r e s s i o n  h e a r i n g ,  he d i d  t e s t i f y  a t  h i s  

f i r s t  t r i a l ,  b u t  chose  n o t  t o  t e s t i f y  a t  h i s  second t r i a l .  

One must a s k  what would have o c c u r r e d  d i f f e r e n t l y  a t  t r i a l  had 

he t e s t i f i e d  a t  t h e  s u p p r e s s i o n  h e a r i n g .  That  is t o  s a y  - 
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i f  he had t e s t i f i e d  a t  t h e  supp re s s ion  h e a r i n g ,  a s  t o  what he 

now c l a ims  he would have,  t h e r e  was c e r t a i n l y  no th ing  t h a t  

cou ld  have been used t o  impeach him a t  t h e  f i r s t  t r i a l  where 

he t e s t i f i e d .  On t h e  o t h e r  hand, i f  he had t e s t i f i e d  a t  t h e  

supp re s s ion  h e a r i n g ,  it could no t  have been used a g a i n s t  him 

a t  t h e  second t r i a l ,  s i n c e  he d id  no t  t e s t i f y  du r ing  t h e  

second t r i a l .  

The a p p e l l e e  w i l l  a rgue  t h a t  t h e  de f endan t ,  r a t h e r  t h a n  

having been t h e  v i c t i m  of a  bad t a c t i c a l  cho i ce  by h i s  de f ense  

c o u n s e l ,  by n o t  t e s t i f y i n g  a t  t h e  supp re s s  ion  h e a r i n g ,  benef i- 

t e d  the reby .  An examinat ion of t h e  t r a n s c r i p t  of t h e  hea r i ng  

shows t h a t  t h e  t r i a l  c o u r t ,  w i t hou t  t h e  t e s t imony  of t h e  ap- 

p e l l a n t ,  was f u l l y  app r i s ed  of a l l  of  t h e  arguments t h a t  have 

e v e r  subsequen t l y  been p r e sen t ed  t o  t h e  v a r i o u s  a p p e l l a t e  

c o u r t s .  The a p p e l l e e  would ask  t h i s  Honorable Court  t o  t a k e  

s p e c i f i c  n o t i c e  of t h e  a p p e l l a n t ' s  e x h i b i t  "C" a t  A-1 18 and 

A-119. Two t h i n g s  become e v i d e n t ;  f i r s t ,  t h a t  t h e  de fense  a t -  

t o rney  was r e l y i n g  upon t h e  p roper  c a s e  a u t h o r i t y  and f u r t h e r ,  

t h a t  he was r e l u c t a n t  t o  have Chr i s t ophe r  t e s t i f y  i f  h i s  t e s -  

t imony could  l a t e r  be used f o r  any purpose.  The a p p e l l e e  w i l l  

show l a t e r  i n  t h i s  b r i e f  t h a t  indeed,  had Chr i s t ophe r  t e s t i -  

f i e d  a t  t h e  supp re s s ion  h e a r i n g ,  h i s  t e s t imony  could  have been 

used f o r  l a t e r  impeachment purposes .  The t r i a l  judge a t  t h a t  

p o r i t i o n  of t h e  r e co rd  n o t e s ,  and t h e  de fense  a t t o r n e y  a g r e e s ,  

t h a t  he was being asked f o r  no th ing  more than  an adv i so ry  

op in ion .  Even i f  t h e  t r i a l  c o u r t  had g iven  such an adv i so ry  
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opin ion ,  it would have been t o  t h e  e f f e c t  t h a t  t h e  test imony 

could be used l a t e r  f o r  impeachment purposes ,  and it appears 

from t h e  record t h a t  t h a t  is  s p e c i f i c a l l y  what t h e  defense  a t -  

torney f ea red .  The ques t ion  of t h e  vo lun ta r ines s  of h i s  con- 

f e s s i o n  has been examined i n  minute d e t a i l  both  by t h e  t r i a l  

c o u r t ,  t h i s  Honorable Court ,  t h e  Federal  D i s t r i c t  Court f o r  

t h e  Southern D i s t r i c t  of F l o r i d a  and found t o  be wi thout  

mer i t .  Unless t h e  appe l l an t  can now show t h a t  t h e r e  was some- 

t h i n g  t h a t  he would have t e s t i f i e d  t o  t h a t  would c l e a r l y  have 

changed t h e  outcome of t h e  suppress ion  hea r ing ,  o r  added a  new 

ques t ion  concerning t h e  v o l u n t a r i n e s s  f o r  l a t e r  a p p e l l a t e  re-  

view, h i s  argument t h a t  h i s  t r i a l  a t t o r n e y  was i n e f f e c t i v e  i s  

b a s e l e s s .  

The a p p e l l a n t  a t  page e i g h t  of h i s  b r i e f  s t a t e s  " the  ap- 

p e l l a n t  was unaware of t h e  a v a i l a b i l i t y  of t h e  grounds a s s e r t -  

ed i n  t h e  p re sen t  3.850 motion . . . " It i s  important  t o  

n o t e  t h a t  i n  a d d i t i o n  t o  t r i a l  counsel ,  t h e  a p p e l l a n t  has sub- 

sequent ly  had t h r e e  d i f f e r e n t  a p p e l l a t e  counsels  before  t h i s  

Honorable Court i n  both  t h e  d i r e c t  appeal  and t h e  d e n i a l  of 

t h e  3.850 motion a s  wel l  a s  t h e  habeas corpus proceedings i n  

t h e  f e d e r a l  d i s t r i c t  cou r t  and t h e  appeal  t o  t h e  Eleventh C i r -  

c u i t  Court of  Appeals. While t h e s e  va r ious  a p p e l l a t e  counsels  

have a t t acked  t r i a l  counsel  a s  being i n e f f e c t i v e ,  t h e r e  has 

never  been a  c la im by any of them t h a t  t h e  o the r  a p p e l l a t e  

counse ls  have been i n e f f e c t i v e .  This means i n  e f f e c t ,  t h a t  as 

each new a p p e l l a t e  counsel  t akes  on t h e  case  and r e l i e v e s  t h e  
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p r e v i o u s  a p p e l l a t e  c o u n s e l ,  he s e e s  a  new t w i s t  and a t t e m p t s  

t o  p u r s u e  t h a t  th rough  o t h e r  j u d i c i a l  avenues.  These new 

t w i s t s ,  however, a r e  n o t h i n g  more t h a n  subsequent  a t t o r n e y s  

v iewing t h e  m a t t e r  d i f f e r e n t l y  as t o  how t h e y  would have 

approached t h e  m a t t e r .  For t h e  a p p e l l a n t  t o  c l a i m  i n  h i s  b r i e f  

t h a t  he  w a s  unaware of t h e  a v a i l a b i l i t y  of t h e  grounds t h a t  h e  

now a s s e r t s  i s  l u d i c r o u s ,  s i n c e  he has  been r e p r e s e n t e d  a t  a l l  

a p p e l l a t e  and c o l l a t e r a l  p roceed ings  by a b l e  c o u n s e l  who c e r -  

t a i n l y  a r e  t r a i n e d  i n  t h e  l a w  and who have viewed t h i s  r e c o r d  

w i t h  a f i n e  too thed  comb. F u r t h e r ,  t h i s  Honorable Court h a s  

reviewed t h e  e n t i r e  r e c o r d  sua  s p o n t e  as it does i n  a l l  c a p i -  

t a l  c a s e s  and h a s  found t h a t  t h e  c o n f e s s i o n  v o l u n t a r y .  

The a p p e l l a n t  s t a t e s  a t  page t h i r t e e n  of h i s  b r i e f  t h a t  

" t h e  s t a t e  may n o t  e x a c t  a c o n s t i t u t i o n a l  r i g h t  as t h e  p r i c e  

f o r  t h e  e x e r c i s e  of a n o t h e r  c o n s t i t u t i o n a l  r i g h t " ,  and r e l i e s  

i n  s u p p o r t  t h e r e o f  on Simmons v .  Uni ted  S t a t e s ,  390 U.S. 377,  

19 L.Ed.2d 1247,  88 S.Ct. 967 (1968).  The a p p e l l e e  has  no 

d i sagreement  w i t h  t h a t  c o n c e p t ,  b u t  would s u g g e s t  t h a t  M r .  

C h r i s t o p h e r  d i d  n o t  have t o  make a hard  c h o i c e  sub j u d i c e ,  

s i n c e  he  w a s  a b l e  t o  p r e s e n t  a l l  of t h e  argument t h a t  he wish- 

ed  t o  t h e  t r i a l  c o u r t  based on examinat ion  of t h e  s t a t e ' s  w i t -  

n e s s e s  and t h e  p r e s e n t a t i o n  of t h e  t a p e s  themse lves ,  y e t  w a s  

a b l e  t o  s h i e l d  h imse l f  from c r o s s  examinat ion  o r  from l a t e r  

u s e  of whatever  he might s a y  f o r  impeachment. There w a s  no 

a c t i o n  by t h e  s t a t e  o r  by t h e  c o u r t  t h a t  depr ived  M r .  Chr i s -  

t o p h e r  of a c o n s t i t u t i o n a l  r i g h t  o r  f o r c e d  him t o  make a n  
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L improper c h o i c e .  
4 

The a p p e l l a n t  a t  page f o u r t e e n  of h i s  b r i e f  s t a t e s  "be- 

c a u s e  t h e  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  is fundamenta l ,  a 

v i o l a t i o n  of t h a t  r i g h t  may be r a i s e d  f o r  t h e  f i r s t  t ime  i n  a 

Rule 3.850 mot ion ,  n o t  w i t h s t a n d i n g  . . ." There a r e  two pro- 

blems w i t h  t h i s  s t a t e m e n t  by t h e  a p p e l l a n t .  F i r s t ,  he w a s  n o t  

den ied  h i s  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n .  He, i n  f a c t ,  

e x e r c i s e d  t h a t  r i g h t  and chose n o t  t o  t e s t i f y .  Second, t h e  

a p p e l l a n t  o b v i o u s l y  from t h i s  s t a t e m e n t  confuses  a  fundamental  

r i g h t  w i t h  a  fundamental  e r r o r .  While it  is t r u e  t h a t  a fun-  

damenta l  e r r o r  may be  heard on a p p e a l  even though it was n o t  

contemporaneously p r e s e r v e d ;  a fundamental  r i g h t  i s  an e n t i r e -  

l y  d i f f e r e n t  m a t t e r .  A c o n s t i t u t i o n a l  r i g h t  does n o t  neces-  

s a r i l y  c o n s t i t u t e  fundamenta l  e r r o r .  No academic d i s c u s s i o n  

of  t h e s e  c o n c e p t s ,  however, i s  n e c e s s a r y  s i n c e  i n  t h e  m a t t e r  

sub  j u d i c e ,  t h e  f a c t s  c o n t r o l ,  and t h e r e  w a s  n e i t h e r  fundamen- 

t a l  e r r o r  n o r  c o n s t i t u t i o n a l  e r r o r .  

A t  page f i f t e e n ,  s i x t e e n  and seven teen  of h i s  b r i e f ,  t h e  

a p p e l l a n t  a r g u e s  t h a t  t h i s  m a t t e r  is analogous  t o  a F e d e r a l  

Rule of  Cr imina l  P rocedure ,  Rule 9 ( b )  . The a p p e l l e e  w i l l  ar- 

gue t h a t  t h e s e  c a s e s  have o n l y  p e r s u a s i v e  v a l u e  a t  most w i t h  

t h i s  Honorable Court  and c e r t a i n l y  do n o t  c o n s t i t u t e  mandatory 

a u t h o r i t y  when t h i s  Honorable Cour t  is  c o n s i d e r i n g  whether  t h e  

t r i a l  c o u r t  abused i t s  d i s c r e t i o n  i n  app ly ing  t h e  s t a t e  l a w .  

F u r t h e r ,  t h e  p r o p o s i t i o n s  f o r  which t h e s e  f e d e r a l  c a s e s  s t a n d  

a r e  n o t  a t  a l l  repugnant  t o  t h e  r u l i n g  of t h e  t r i a l  c o u r t  i n  
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- a t h e  m a t t e r  sub j u d i c e .  These ca se s  r e l i e d  upon by t h e  appe l -  

l a n t  hold t h a t  t h e  abuse of w r i t  d o c t r i n e  i s  t o  be invoked i n  

unusua l  c i rcumstances  and i s  t o  be of a  l i m i t e d  a p p l i c a t i o n .  

The a p p e l l e e  ha s  no d isagreement  w i t h  t h a t  concep t ,  b u t  would 

a rgue  t h a t  a f t e r  one reviews t h e  j u d i c i a l  h i s t o r y  o f  t h e  

Chr i s t ophe r  c a s e ,  t h i s  f u r t h e r  3.850 motion f a l l s  w i t h i n  t h a t  

c a t ego ry .  I n  a d d i t i o n  t o  two j u r y  t r i a l s ,  M r .  Ch r i s t ophe r  has  

had every  a s p e c t  of  h i s  c a se  reviewed and re - rev iewed ,  bo th  on 

d i r e c t  appea l  and c o l l a t e r a l l y ,  by bo th  t h e  s t a t e  c o u r t s  and 

t h e  Fede ra l  D i s t r i c t  Court f o r  t h e  Southern  D i s t r i c t  of  Miami. 

The a p p e l l a n t  a t  page e i g h t e e n  and n i n e t e e n  of h i s  b r i e f  

s t a t e s  t h a t  t h e  d e a t h  p e n a l t y  has  a  unique  s t a t u s  and t h e r e -  

f o r e ,  s p e c i a l  s c r u t i n y  i s  r e q u i r e d .  He r e l i e s  on t h e  ca se s  of  

Gardner v. F l o r i d a ,  430 U.S. 349 (1977);  Locket  v .  Ohio, 438 

U.S. 586 (1978) ; B e l l  v .  Ohio,  438 U.S. 637 (1978) ; Coker v. 

Georg ia ,  433 U.S. 584 (1977) ;  Enmund v. F l o r i d a ,  458 U.S. 782 

(1 982) t o  suppo r t  t h i s  p o s i t i o n .  The a p p e l l e e  has  no argument 

w i t h  t h o s e  ca se s  o r  w i t h  t h i s  p r o p o s i t i o n ,  bu t  would a rgue  

t h a t  i f  it were no t  f o r  t h i s  unique  s t a t u s ,  M r .  C h r i s t o p h e r ' s  

c a s e  would have l ong  s i n c e  been r e so lved  based on t h e  d o c t r i n e  

o f  f i n a l i t y .  . 
A t  page twenty and twenty-one of h i s  b r i e f ,  t h e  a p p e l l a n t  

a rgues  t h a t  t h e  c o u r t s  should  not  r u sh  t o  judgment f o r  t h e  

sake  of f i n a l i t y  a lone .  I n  suppo r t  of t h i s  he  r e l i e s  on 

Kaplan,  "~unwody D i s t i ngu i shed  Lec tu r e  on Law - Adminis te r ing  

C a p i t a l  Punishment" 36 U.Fla.L. Rev. 177, 190 (1984).  Again, 
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b . 
t h e  a p p e l l e e  has no disagreement w i th  t h a t  a r t i c l e  o r  w i th  

t h a t  p r o p o s i t i o n ,  bu t  can on ly  marvel a t  t h a t  s ta tement  when 

one reviews t h e  j u d i c i a l  h i s t o r y  of t h i s  ca se  and t h e  degree  

of s c r u t i n y  it has rece ived .  The ma t t e r  has been c o n s i s t e n t l y  

b e f o r e  t h e  c o u r t s  (and a t  some t imes ,  even though improper ly ,  

be fo re  two o r  t h r e e  c o u r t s  s imul taneous ly)  i n  t h e  many y e a r s  

s i n c e  t h e  crime was o r i g i n a l l y  committed. C e r t a i n l y  no r u s h  

t o  judgment i s  ev iden t .  

A t  page twenty-two of h i s  b r i e f ,  t h e  a p p e l l a n t  s t a t e s ,  

" M r .  Chr i s topher  has no t  t o  d a t e  been allowed t o  p re sen t  h i s  

tes t imony regard ing  t h e  c i rcumstances  of h i s  confess ion" .  

This s ta tement  is c l e a r l y  un t rue .  M r .  Chr i s topher  had t h e  

oppor tun i ty  t o  p r e s e n t  h i s  tes t imony both  a t  t h e  suppress ion  

hea r ing  and a t  t h e  t r i a l ,  bu t  chose no t  t o .  The a p p e l l a n t ,  

through new counse l ,  now argues  t h a t  t h i s  was no t  a  wise 

cho ice ,  y e t  t h e  f a c t  remains t h a t  it was a  t a c t i c a l  choice  and 

t h a t  t a c t i c a l  cho ice  would no t  c o n s t i t u t e  i n e f f e c t i v e  a s s i s -  

t ance  of counsel  l e s t  i t  was done " i r r e s p o n s i b l y "  See S t a t e  

v. Eby, supra .  

A t  a  l a t e r  p o r t i o n  of t h i s  b r i e f ,  t h e  appe l l ee  w i l l  

address  i n  more d e t a i l  t h e  shortcomings of t h e  appeL1antf s 

argument concerning what c o n s t i t u t e s  i n e f f e c t i v e  a s s i s t a n c e  of 

counsel .  

A t  page twenty- three  of h i s  b r i e f ,  t h e  a p p e l l a n t  s t a t e s ,  

"The only  remaining procedura l  b a r s  t o  t h e  c o n s i d e r a t i o n  of 

t h e  i n s t a n t  i n e f f e c t i v e  counsel  c la ims a r e  t hose  conta ined i n  
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- b t h e  "abuse" amendment t o  Rule 3.850". This aga in ,  is j u s t  no t  

accura te .  THe appe l l an t  admits a t  page t h i r t y - s i x  of h i s  

b r i e f  t h a t  procedural  r u l e s  can be appl ied  r e t r o a c t i v e l y ,  and 

t h e  appe l l ee  h e r e i n  w i l l  argue t h a t  no t  only  can they  be ap- 

p l i e d  r e t r o a c t i v e l y ,  bu t  i n  t h e  ma t t e r  sub j u d i c e ,  t h e r e  is no 

v a l i d  argument p resen ted  by t h e  appe l l an t  t o  do otherwise .  

More impor tan t ly ,  however, t h i s  Honorable Court need not  reach 

t h e  ques t ion  of whether t h e  amendment i s  t o  be r e t r o a c t i v e  

s i n c e  t h e  a p p e l l a n t  a t  page t h i r t y - f i v e  of h i s  b r i e f  admits 

something t h a t  is obvious i n  t h i s  regard.  He acknowledges 

t h a t  t h e  amendment, i n  e f f e c t ,  cod i f i ed  what had been case  law 

prev ious ly .  The concept of  "abuse" e x i s t e d  p r i o r  t o  t h e  

amendment, and whi le  it became c o d i f i f e d  and toughened by t h e  

amendment, it i s  no t  a  new concept ,  bu t  more i n  t h e  n a t u r e  of 

a  c l a r i f i c a t i o n .  I f  one examines t h e  t r i a l  c o u r t ' s  o rde r  of 

A p r i l  3 ,  1985, one immediately n o t i c e s  t h a t  t h e  cou r t  s p e c i f i -  

c a l l y  s t a t e d  t h a t  he r e l i e d  on t h e  r u l e  and c e r t a i n  cases  t h a t  

were ex t an t  p r i o r  t o  t h e  amendment. See i n t e r  a l i a ,  S t a t e  v. 

Washington, 453 So.2d 389 (F l a .  1984);  Smith v. S t a t e ,  453 

So.2d 388 (F l a .  1984); Dobbert v. S t a t e ,  456 So.2d 424 (F l a .  

1984) ; W i t t  v. S t a t e ,  Case No. 66,626,  F.S.C. March 4 ,  1985, 

10 F.L.W. 148,  c e r t .  den ied ,  U.S.S.C. App. No. A-1030, 35 CL 

4083, June 1984. In  s h o r t ,  t h e  appe l l ee  b e l i e v e s  t h a t  t h e  

amendment a p p l i e s  t o  t h e  subsequent ly  f i l e d  3.850 motion of 

t h e  a p p e l l a n t ,  bu t  even i f  t h i s  cou r t  were not  t o  decide t h a t  

m a t t e r ,  t h e r e  i s  no showing of e r r o r  on t h e  t r i a l  c o u r t ' s  p a r t  
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s i n c e  it r e l i e d  on c a s e  law p r i o r  i n  t ime.  

A t  page twen ty- f ive  of h i s  b r i e f ,  t h e  a p p e l l a n t  s t a t e s  

t h a t  he was f o r e c l o s e d  from t h e  on ly  de fense  t o  t h e  admiss ion 

of h i s  con fe s s ion .  This  i s  n o t  t r u e .  Again, it is impor tan t  

t o  r e cogn i ze  t h a t  a l l  of t h e  argument and ev idence ,  ( a l b e i t  

w i thou t  t e s t imony  o f  Ch r i s t ophe r )  was heard  by t h e  t r i a l  

c o u r t ,  and t h e r e  was no f a c t s  o r  argument t h a t  Ch r i s t ophe r  was 

f o r e c l o s e d  from p r e s e n t i n g  merely because  he chose n o t  t o  t e s -  

t i f y .  

A t  page twen ty-s ix ,  t h e  a p p e l l a n t  s t a t e s  t h a t ,  " t h i s  

e r r o r  was compounded when Chr i s t ophe r  d i d  no t  t e s t i f y  a t  t h e  

t r i a l  which he was conv ic ted" .  The a p p e l l a n t  p icks  h i s  words 

c a r e f u l l y  w i t h  t h a t  s t a t e m e n t ,  s i n c e  he d id  i n  f a c t  t e s t i f y  a t  

h i s  f i r s t  t r i a l ,  and f o r  whatever o t h e r  t a c t i c a l  cons ide r a -  

t i o n s  subsequen t ly  a r o s e  chose no t  t o  t e s t i f y  a t  t h e  second 

t r i a l .  A t  page twenty-seven of h i s  b r i e f ,  t h e  a p p e l l a n t  

s t a t e s  t h a t ,  "The r eco rd  i s ,  a t  b e s t ,  u n c l e a r  . . . " The ap- 

p e l l e e  w i l l  a rgue  t h a t  it i s  on ly  u n c l e a r  i n  t h e  eyes  of t h e  

a p p e l l a n t  s i n c e  it is  t o  h i s  advantage  f o r  it t o  be so.  When 

one l ooks  a t  t h e  admit ted  f i n d i n g s  of f a c t  i n  t h e  a p p e l l a n t ' s  

b r i e f  a t  pages twenty- seven and twen ty-e igh t  , it -undermines 

h i s  argument t h a t  t h e  q u e s t i o n s  were n o t  r e so lved  on t h e  m e r i t  

o r i g i n a l l y .  The t r i a l  c o u r t  i n  i t s  o r i g i n a l  o r d e r  (quoted i n  

p a r t  a t  page twenty-e ight  of t h e  a p p e l l a n t ' s  b r i e f )  s t a t e s  

t h a t  t h e  remaining i s s u e s  a r e  " e i t h e r  b e l i e d  by t h e  record  and 

f i l e s  . . ." This  means t h a t  each i s s u e  t h a t  was p r o p e r l y  
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b e f o r e  t h e  3.850 c o u r t ,  and n o t  p r e v i o u s l y  de t e rmined  by t h i s  

h i g h  c o u r t  ( b i n d i n g  t h e  lower  c o u r t  by t h a t  r u l i n g )  w a s  

d e c i d e d  on t h e  merits.  

A t  page twen ty -n ine  of h i s  b r i e f ,  t h e  a p p e l l a n t  b e g i n s  a  

d i s c u s s i o n  o f  w h e t h e r  t h e  c o r r e c t  s u p p o r t i n g  documents were  i n  

f a c t  a t t a c h e d  t o  t h e  o r i g i n a l  o r d e r  of t h e  t r i a l  c o u r t  deny ing  

t h e  3.850 mot ion .  The a p p e l l e e  w i l l  a r g u e  t h a t  t h i s  c o u r t  has  

a l r e a d y  a f f i r m e d  t h a t  r u l i n g  by t h e  t r i a l  c o u r t  and t h e  doc- 

t r i n e  of f i n a l i t y  would n o t  a t  t h i s  time p e r m i t  r e - e x a m i n a t i o n  

of t h a t  q u e s t i o n  c o n c e r n i n g  t h e  a t t a c h m e n t  of  s u p p o r t i n g  docu- 

ments .  

A t  page t w e n t y - n i n e ,  t h e  a p p e l l a n t  f i n d s  f a u l t  w i t h  con- 

s i d e r a t i o n  of t h e  t e s t i m o n y  o f  Mary S . t i l l  - - ( C h r i s t o p h e r ' s  

mother )  a t  t h e  f i r s t  t r i a l .  The a p p e l l e e  w i l l  a r g u e  t h a t  c e r -  

t a i n l y  a t r i a l  j u d g e  can t a k e  j u d i c i a l  n o t i c e  o f  t e s t i m o n y  un- 

d e r  o a t h  and a t  p r e v i o u s  p r o c e e d i n g  on t h e  same q u e s t i o n ,  b u t  

f u r t h e r ,  and more i m p o r t a n t l y ,  h e r e  t h e  same judge  p r e s i d e d  a t  

b o t h  t r i a l s ,  it would be i m p o s s i b l e  f o r  h i s  t o  n o t  remember 

t h a t  t e s t i m o n y .  Second ly ,  t h e  e n t i r e  q u e s t i o n  is n o t  p r o p e r l y  

b e f o r e  t h i s  Honorable  Cour t  a t  t h e  p r e s e n t  t i m e  s i n c e  t h e  

q u e s t i o n  of  new e v i d e n c e  w a s  n o t  p r o p e r l y  b e f o r e  t h e  t r i a l  

c o u r t  a t  any  t ime .  T h i s  Honorable  Cour t  i n  t h e  p r e v i o u s  

a f f i r m a n c e  o f  t h e  t r i a l  c o u r t  r e g a r d i n g  t h e  3.850 mot ion  de- 

n i e d  t h e  a p p e l l a n t ' s  P e t i t i o n  f o r  W r i t  o f  E r r o r  Coram Nobis .  

A t  page  t h i r t y - o n e  o f  h i s  b r i e f ,  t h e  a p p e l l a n t  a r g u e s  

t h a t  f e d e r a l  c o u r t s  have  l o n g  h e l d  t h a t  e v i d e n t  i a r y  h e a r i n g s  
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may be a p p r o p r i a t e  t o  i n q u i r e  i n t o  t h e  ques t i on  of "abuse1'. 

The a p p e l l e e  w i l l  again  s t a t e  t h a t  t h e r e  i s  no argument w i th  

t hose  cases  o r  w i th  t h a t  p o s i t i o n ,  b u t  t h e  f a c t s  sub j ud i ce  do 

n o t  r e q u i r e  t h i s  Honorable Court t o  remand t h i s  ques t i on  f o r  

f u r t h e r  hear ings  by t h e  t r i a l  c o u r t .  The record and p lead ings  

a r e  c l e a r  a s  t o  e x a c t l y  what t r a n s p i r e d  below and why. The 

j udge ' s  o r d e r  denying t h e  subsequent 3.850 motoin could no t  be 

c l e a r e r  even t o  t h e  i n c l u s i o n  of t h e  case  a u t h o r i t y  upon which 

he  r e l i e d .  I f  one wishes t o  argue t h a t  t h e  f e d e r a l  c o u r t s  s e t  

a  s t r i c t e r  s t anda rd  regard ing  hea r ings ,  t h e  appe l l ee  w i l l  

aga in  sugges t  t h a t  t h e  a p p e l l a n t  f a i l e d  t o  i nc lude  i n  h i s  

b r i e f  a  d i s c u s s i o n  of how h i s  arguments f a i r e d  be fo re  t h e  

United S t a t e s  D i s t r i c t  Court f o r  t h e  Southern D i s t r i c t  of 

F lo r ida .  

The a p p e l l e e  h e r e i n  bases  i t s  primary argument on t h e  

c o r r e c t n e s s  of t h e  t r i a l  c o u r t ' s  o rde r  denying t h e  subsequent 

3.850 motion on procedura l  grounds. However, s i n c e  t h e  appel-  

l a n t  has interwoven t h e  ques t i ons  o f  mer i t  wi th  p rocedura l  

ques t i ons  i n  t h e  body of h i s  b r i e f ,  t h e  a p p e l l e e  w i l l  a rgue 

t h a t  an examination of t h i s  ma t t e r  on a  ques t i on  of t h e  m e r i t s  

would s t i l l  have r equ i r ed  t h e  t r i a l  cou r t  t o  denyyth? ., . motion 

s i n c e  t h e  pleadings  f a i l e d  t o  even remotely r i s e  t o  t h e  t h r e s -  

hold  of showing i n e f f e c t i v e  a s s i s t a n c e  of counse l ,  and t h a t  

would have been t h e  only  ques t i on  t h a t  would proper ly  even had 

been be fo re  t h e  c o u r t  i n  a  subsequent 3.850 motion. 

A 3.850 motion i s  n o t  meant t o  be a  s u b s t i t u t e  f o r  a  new 

- 1  9- 



C .  

t r i a l  o r  a  second d i r e c t  appeal .  Jones  v .  S t a t e ,  446 So.2d 

1059 (1984). The c o u r t ' s  of t h i s  s t a t e  have uniformly held  

t h a t  t h e  purposes of t h e  3.850 motion should not  be expanded. 

See Ashley v .  S t a t e ,  350 So.2d 839 (F l a .  1 DCA 1977);  Ha l l  v .  

S t a t e ,  420 So.2d 872 ( F l a .  1982) ; S t a t e  v .  Matera,  226 So.2d 

661 ( F l a .  1972) and S p i n k e l l i n k  v. S t a t e ,  350 So.2d 85 - (F la .  

1977).  

The United S t a t e s  Supreme Court i n  S t r i c k l a n d  v .  Wash- 

i ng ton ,  - U.S. , 80 L.Ed.2d 674,  104 S.Ct. (1 984) 

has  e f f e c t i v e l y  found t h e  requirements  i n  Knight v .  S t a t e ,  394 

So.2d 997 (F l a .  1981) t o  be a p p r o p r i a t e  i n  s e t t i n g  a  t h r e sho ld  

i n  i n e f f e c t i v e  a s s i s t a n c e  of counsel  c la ims.  The Knight ca se  

s e t s  down f o u r  s t e p s .  (1) s p e c i f i e d  a c t  o r  a c t s  which. a r e  

claimed t o  be i n e f f e c t i v e  must be d e t a i l e d  i n  t h e  a p p r o p r i a t e  

p l ead ing ;  ( 2 )  s p e c i f i c  a c t s  o r  ommissions must be s u b s t a n t i a l  

and s e r i o u s  d e f i c i e n c i e s  measurably below t h a t  of competent 

counse l ;  (3)  t h e  defendant must c a r r y  t h e  burden of showing 

t h a t  t h e s e  s p e c i f i c  s e r i o u s  d e f i c i e n c i e s  when considered under 

t h e  c i rcumstances  of t h e  i n d i v i d u a l  case  were s e r i o u s  enough 

t o  demonstrate a  p r e j u d i c e  t o  t h e  defendant t o  t h e  e x t e n t  t h a t  

t h e r e  i s  a  l i k e l i h o o d  t h a t  t h e  d e f i c i e n t  conduct . e f fec ted  t h e  

outcome of t h e  c o u r t  proceedings;  (4)  i f  t h e  above t h r e e  r e -  

quirements  a r e  met, t h e  s t a t e  then  has an oppor tun i ty  t o  r ebu t  

by showing t h a t  t h e r e  was no p r e j u d i c e  i n  f a c t .  S t r i c k l a n d  

s e t s  f o r t h  a  two s t e p  t e s t .  (1)  t h e  burden is upon t h e  defen- 

dant  t o  show t h a t  c o u n s e l ' s  performance was d e f i c i e n t  and t h a t  
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t h e  e r r o r s  were so  s e r i o u s  t h a t  counsel  d id  no t  f u n c t i o n  a s  

counse l  w i t h i n  t h e  meaning of t h e  S i x t h  Amendment; ( 2 )  t h e  de- 

f endan t  must show t h a t  t h e  d e f i c i e n t  performance p r e jud~ iced  

t h e  defense  and r e q u i r e s  a  showing t h a t  c o u n s e l ' s  e r r o r s  were 

s o  s e r i o u s  a s  t o  depr ive  t h e  defendant  of a  f a i r  t r i a l ,  a  

t r i a l  who's r e s u l t  is r e l i a b l e .  There is a  s t r o n g  presumption 

by t h e  reviewing c o u r t  t h a t  c o u n s e l ' s  r e p r e s e n t a t i o n  was e f -  

f e c t i v e  and t h e  review must be show t h a t  i n  t h e  l i g h t  of a l l  

t h e  c i rcumstances ,  t h e  a c t s  o r  omissions a r e  o u t s i d e  of t h e  

range  of e f f e c t i v e  counsel .  The High Court f u r t h e r  found t h a t  

t h e  d e f i c i e n c i e s  must be p r e j u d i c i a l  t o  t h e  defense  b e f o r e  in-  

e f f e c t i v e n e s s  can be found. The re fo re ,  even i f  t h e  defendant  

shows t h a t  c o u n s e l ' s  e r r o r s  were unreasonab le ,  he s t i l - m u s t  

show t h a t  such e r r o r s  had an a c t u a l  adverse  e f f e c t  on t h e  de- 

f e n s e .  I t  is no t  enought t h a t  t h e  defendant  show t h a t  t h e  e r -  

r o r s  had some conce ivab le  e f f e c t  on t h e  outcome of t h e  pro- 

ceed ings .  I t  i s  important  t o  no t e  t h a t  t h e  United S t a t e s  

Supreme Court s t a t e d  t h a t  a  reviewing c o u r t  need n o t  determine 

whether c o u n s e l ' s  performance was d e f i c i e n t  b e f o r e  examining 

p r e j u d i c e .  That i s  t o  s a y ,  i f  a  showing of p r e j u d i c e  is lack-  

i n g ,  t h e  reviewing c o u r t  need go no f u r t h e r  i n  examiping t h e  

q u e s t  ion  of e f f e c t i v e n e s s .  

A l l  of t h e  above i s  important  s i n c e  t h e  a p p e l l a n t  has 

made on ly  g e n e r a l  a l l e g a t i o n s  a s  t o  t h e  p r e j u d i c e  due t o  h i s  

n o t  t e s t i f y i n g  a t  t h e  supp re s s ion  hear ing .  The a f f i d a v i t  

supp l i ed  t o  t h i s  Honorable Court by t h e  a p p e l l a n t ,  from h i s  
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defense  a t t o r n e y  M r .  Hines ,  shows t h a t  de fense  a t t o r n e y  chose 

n o t  t o  have M r .  Ch r i s t ophe r  t e s t i f y  s i n c e  he f ea r ed  t h e -  admis- 

s i b i l i t y  of t h i s  tes t imony i n  l a t e r  u s e  a g a i n s t  M r .  C h ~ i s t o -  

pher .  The ca se s  of  Simmons, sup ra  and McGahee v .  Massey, 667 

F.2d 1357 (1 1 t h  C i r . ,  c e r t .  denied 459 U.S. 943 1982) ,  s t and  

f o r  t h e  p r o p o s i t i o n  t h a t  whi le  t h e  tes t imony of M r .  Ch r i s t o -  

pher  a t  t h e  supp re s s ion  hea r ing  would no t  have been admis s ib l e  

f o r  s u b s t a n t i v e  purposes .  They would have been admiss ib le  f o r  

impeachment purposes.  The a p p e l l e e  h e r e i n  does no t  b e l i e v e  

t h a t  t h e  a p p e l l a n t  a rgues  w i th  t h i s  concept .  The q u e s t i o n  i s ,  

where i n  t h e  p lead ings  i n  t h e  subsequent  3.850 motion does t h e  

a p p e l l a n t  show p r e j u d i c e ?  The a p p e l l a n t  t i t i l a t e s  t h e  c o u r t  by 

implying t h e r e  was something he would have t e s t i f i e d  t o  t h a t  

would have made a  d i f f e r e n c e  i n  t h e  outcome, y e t  he does n o t  

s t a t e  what t h a t  tes t imony would have been; and it appears  from 

a  r ead ing  of t h e  p lead ings  h e r e i n ,  t h a t  t h e  tes t imony of M r .  

Ch r i s t ophe r  would have done no more than  go toward t h e  argu- 

ment t h a t  was i n  f a c t  p r e sen t ed  t o  t h e  t r i a l  c o u r t .  I f  t h e r e  

i s  f u r t h e r  tes t imony t h a t  would have had a  s u b s t a n t i a l  impact 

on t h e  t r i e r  of f a c t ,  it should  have been presen ted  t o  t h e  

t r i a l  c o u r t  i n  t h e  3.850 motion;  o r  a t  l e a s t  p r e s e m e d  t o  t h i s  

Honorable Court a t  t h e  p r e s e n t  t ime.  Without any more showing 

t h a n  t h e  a p p e l l a n t  p r e s e n t l y  makes, h i s  f a i l u r e  t o  t e s t i f y  a t  

t h e  supp re s s  ion hea r ing  does n o t  n e a r l y  approach t h e  t h r e s h o l d  

i n  Knigh t ,  sup ra  o r  S t r i c k l a n d  v .  Washington, supra .  I t  

appea r s ,  i n  f a c t ,  t h a t  t h e  a p p e l l a n t  i s  p r e s e n t l y  a rgu ing ,  
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a t  most,  t h a t  h i s  test imony may have conceivably had some i m -  

pact  on t h e  t r i e r  of f a c t .  Th i s ,  however, i s  inadequate pur- 

suan t  t o  Knight ,  supra  and S t r i c k l a n d  v .  Washington, swpra. 

I n  summary, t h e  concept of "abuse" may be appl ied  t o  t h e  
. 

a p p e l l a n t ' s  subsequent ly  f i l e d  3.850 motion e i t h e r  i n  r e l i a n c e  

on t h e  amendment t o  t h e  F l o r i d a  Rule of Criminal  Procedure 

3.850 o r  i n  r e l i a n c e  on t h e  case  law t h a t  was e x t a n t  p r i o r  

t h e r e t o .  

M r .  Chr i s topher  was denied no c o n s t i t u t i o n a l  r i g h t  o r  

fundamental r i g h t ,  but  i n  f a c t  exerc i sed  h i s  r i g h t  no t  t o  t e s -  

t i f y .  An examination of t h e  suppress ion  hear ing  (A 118 and A 

119) c l e a r l y  show t h a t  t h e  defense  a t t o r n e y  was aware of t h e  

a p p r o p r i a t e  case  law and f ea red  i n t r o d u i t i o n  of M r .  ~ h k i s t o -  

p h e r ' s  tes t imony a t  a l a t e r  d a t e  f o r  any purpose. Even i f  t h e  

t r i a l  judge had given an advisory  op in ion ,  such advisory  opin- 

ion would have s t a t e d  t h a t  it could have been used f o r  i m -  

peachment purposes.  When a l l  of t h e  chaff  i s  s epa ra t ed  from 

t h e  g r a i n ,  t h i s  e n t i r e  m a t t e r ,  a s  argued by t h e  a p p e l l a n t ,  r e -  

s o l v e s  i t s e l f  only t o  one ques t ion  - was t h e  t r i a l  counsel  in- 

e f f e c t i v e  when he chose not  t o  have M r .  Chr i s topher  t e s t i f y  a t  

t h e  suppress ion  hear ing and avoid t h e  danger of l a t e r  impeach- 

ment? The defendant ,  through s e v e r a l  previous  a t t o r n e y s ,  had 

t h e  oppor tun i ty  t o  t o t a l l y  exhaust  t h i s  ques t ion  and d id  so. 

The t r i a l  c o u r t  ru l ed  t h a t  t h e  o r i g i n a l  t r i a l  a t t o r n e y  handled 

t h e  case  w e l l ,  and t h i s  Honorable Court af f i rmed.  What t h e  

a p p e l l a n t  p r e s e n t s  now a r e  no t  new grounds,  but  merely an 
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a d d i t i o n a l  argument 

thought o f .  

t h a t  subsequent a p p e l l a t e  counsel  have 



CONCLUSION 

Based on t h e  fo regoing  arguments,  c a se  a u t h o r i t y ,  and 

r e f e r e n c e s  t o  t h e  va r ious  a p p e l l a t e  records  be fo re  t h i s  cou r t  

i n  t h i s  m a t t e r ,  t h e  a p p e l l e e  w i l l  ask  t h i s  Honorable Court t o  
L 

a f f i r m  t h e  t r i a l  c o u r t  and uphold t h a t  c o u r t s  o r d e r  which de- 

n i ed  t h e  a p p e l l a n t ' s  subsequent 3.850 motion on procedura l  

grounds.  
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