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PRELIMINARY STATEMENT 

A p p e l l a n t ,  WILLIAM D.  CHRISTOPHER, wi  11 be r e f e r r e d  t o  as  A p p e l l a n t ,  

Defendant ,  or C h r i s t o p h e r .  

A p p e l l e e ,  STATE OF FLORIDA, w i  11 be r e f e r r e d  t o  as  S t a t e  or A p p e l l e e .  

1. 'The A p p e l l a n t ,  WILLIAM D. CHRISTOPHER, r e s p e c t f u l l y  r e q u e s t s  t h i s  

C o u r t  t a k e  j u d i c i a l  n o t i c e  o f  t h e  Record  o n  Appeal  i n  A p p e l l a n t ' s  i n i t i a l  

appea l  f r o m  h i s  c o n v i c t i o n ,  and i n  A p p e l l a n t ' s  appea l  f r o m  t h e  d e n i a l  of h i s  

f i r s t  Ru le  3.850 m o t i o n .  

2.  The A p p e l l a t e  Numbers t h e r e i n  a r e  Case No. 55698 and Case No. 62183, 

r e s p e c t i v e l y .  

.... 3. C o n t a i n e d  i n  t h o s e  r e c o r d s  a r e  c e r t a i n  documents o f  p a r t i c u l a r  

r e l e v a n c e  t o  t h i s  appea l  ; t h e s e  documents a r e  c o n t a i n e d  i n  t h e  append i x  t o  
e- 

t h i s  b r i e f ,  and w i l l  be r e f e r r e d  t o  as "App. , a t  . "  



STATEMENT OF THE FACTS 

F o r  a  comp le te  s ta temen t  o f  t h e  f a c t s  i n  t h i s  cause, t h e  c o u r t  i s  d i r e c t e d  

t o  t h e  r e c o r d s  r e f e r e n c e d  above. The f a c t s  p a r t i c u l a r l y  r e l e v a n t  t o  t h i s  

appeal  a r e  h e r e i n a f t e r  s e t  f o r t h .  

I n  1977, A p p e l l a n t  was a r r e s t e d  i n  Memphis, Tennessee c o n c e r n i n g  t h e  

dea ths  o f  George Ahern and B e r t h a  S k i l l i n .  Norma Sands, t h e  A p p e l l a n t ' s  

daugh te r ,  and Pe te  and Pam S c o t t ,  A p p e l l a n t ' s  h a l f  b r o t h e r  and h a l f  s i s t e r ,  

were t a k e n  i n t o  c u s t o d y  a l o n g  w i t h  t h e  A p p e l l a n t .  App. C a t  3-4. C o l l i e r  

County d e t e c t i v e s  i n t e r r o g a t e d  t h e  A p p e l l a n t  i n  Memphis on  September 22, 

1977. App. C, a t  8, 34-57. The I n t e r r o g a t i o n  o c c u r r e d  i n  t h r e e  s e p a r a t e  

- segments. - I d .  a t  34-57. I n  t h e  f i r s t ,  t h e  d e t e c t i v e s  i l l i c i t e d  f r o m  

A p p e l l a n t  a  " m u r d e r - s u i c i d e "  e x p l a n a t i o n  o f  t h e  murders ,  where in  Ahern had 
C- 

murdered S k i l l i n ,  and t h e n  had commi t ted  s u i c i d e .  - I d .  a t  38. T h i s  f i r s t  

segment was t a p e  reco rded ,  id., and t e r m i n a t e s  upon Appel l a n t ' s  r e q u e s t  t h a t  

t h e  t a p e  r e c o r d e r  be t u r n e d  o f f .  Id. a t  40-52. D u r i n g  t h i s  f i r s t  segment, 

A p p e l l a n t  made s e v e r a l  a t t e m p t s  t o  t e r m i n a t e  t h e  i n t e r r o g a t i o n .  App. D  a t  

46-47, 51-52. These u n a v a i l i n g  a t t e r r ~ p t s  t o  t e r m i n a t e  t h e  i n t e r r o g a t i o n  

y i e l d e d  t h e  M i randa  i s s u e  p r e s e n t e d  i n  t h e  i n s t a n t  3.850 m o t i o n .  

The i n t e r r o g a t i o n ' s  second segment o c c u r r e d  o f f  t a p e .  Id. a t  40-45. I t  

beg ins  w i t h  Appel l a n t ' s  q u e s t i o n s  t o  t h e  p o l  i c e  as t o  t h e i r  i n t e n d e d  charges 

a g a i n s t  h i s  d a u g h t e r  Norma, and a g a i n s t  t h e  S c o t t s .  a. P r i o r  t o  h i s  



c o n f e s s i o n ,  A p p e l l a n t  exp ressed  a n x i e t y  c o n c e r n i n g  h i s  d a u g h t e r ' s  i n v o l v e m e n t  

i n  t h e  murder  i n v e s t i g a t i o n .  App. D a t  39-45. Based on  h i s  conce rn  f o r  h i s  

f a m i l y ,  A p p e l l a n t  t h e n  "con fessed"  t o  t h e  murders o f  S k i l l i n  and Ahern .  App. 

D  a t  "A-206". - 

The i n t e r r o g a t i o n ' s  t h i r d  and f i n a l  segment o c c u r r e d  w i t h  t h e  t a p e  

r e c o r d e r  t u r n e d  on  once a g a i n .  App. D  a t  "A-192"-"A-207" ( A p p e l l a n t ' s  10:25 

s t a t e m e n t ) .  A p p e l l a n t  r e p e a t e d  t h e  " c o n f e s s i o n "  he had e a r l i e r  g i v e n  

o f f - t a p e .  The p o l i c e ' s  use o f  A p p e l l a n t ' s  conce rn  f o r  h i s  f a m i l y  i n  a  

c o e r c i v e  manner d u r i n g  t h e  i n t e r r o g a t i o n  p r e s e n t s  c o n s t i t u t i o n a l  concerns  a l s o  

addressed i n  t h e  i n s t a n t  3.850 m o t i o n .  

..-. A p p e l l a n t  was e v e n t u a l l y  r e t u r n e d  t o  C o l l i e r  County ,  and v a r i o u s  p r e - t r i a l  

p roceed ings  were had. Of  p a r t i c u l a r  impor tance  i s  t h e  h e a r i n g  on  t h e  m o t i o n  
w 

to  suppress  A p p e l l a n t ' s  c o n f e s s i o n .  App. C. D u r i n g  t h i s  h e a r i n g ,  t h e  e v e n t s  

s u r r o u n d i n g  t h e  above - re fe renced  i n t e r r o g a t i o n  were r e t o l d  by t h e  p o l i c e  

o f f i c e r s  p r e s e n t  a t  t h e  i n t e r r o g a t i o n .  a. a t  2-57. A f t e r  t h e  S t a t e  r e s t e d ,  

A p p e l l a n t ' s  counse l  c o n s i d e r e d  h a v i u g  t h e  A p p e l l a n t  t e s t i f y  a t  t h e  h e a r i n g .  

I d .  a t  58.  Counsel was u n c l e a r  as t o  t h e  a d m i s s i b i l i t y  o f  A p p e l l a n t ' s  - 

s u p p r e s s i o n  h e a r i n g  t e s t i m o n y  a t  a  l a t e r  t r i a l ,  and r e q u e s t e d  t h e  C o u r t  r u l e  

on  t h a t  i s s u e .  - I d .  -- See a l s o  R .  17-18 ( A f f i d a v i t  o f  Rober t  G .  H ines ,  Counsel  

for A p p e l l a n t  a t  t h e  s u p p r e s s i o n  h e a r i n g ) .  The C o u r t  would n o t  r u l e  on  t h e  

i s s u e ,  and s t a t e d  t h a t  t h e  admi s s i  b i  1  i t y  o f  t h e  s u p p r e s s i o n  h e a r i n g  t e s t i m o n y  



" fo r  any p u r p o s e "  wou ld  be d e t e r m i n e d  l a t e r  a t  t r i a l .  - I d .  (emphas is  s u p p l i e d ) .  

Faced w i t h  t h i s  u n r e s o l v e d  q u e s t i o n ,  A p p e l l a n t ,  upon a d v i c e  of c o u n s e l ,  

d e c i d e d  n o t  t o  t e s t i f y  a t  t h e  s u p p r e s s i o n  h e a r i n g .  - I d .  a t  59-60. See a l s o  

R .  17-18 ( A f f i d a v i t  o f  R o b e r t  G. H i n e s ) .  As a  r e s u l t ,  n o  d e f e n s e  t e s t i m o n y  

was p r e s e n t e d  a t  t h e  s u p p r e s s i o n  h e a r i n g ,  id., and t h e  C o u r t  e v e n t u a l  l y  d e n i e d  

t h e  m o t i o n  t o  supp ress ,  r u l i n g  t h a t  t h e  c o n f e s s i o n  wou ld  be a d m i s s i b l e  a t  

t r i a l .  - I d .  a t  78. The c o n f e s s i o n s  were i n t r o d u c e d  a t  t r i a l  o v e r  t h e  

A p p e l l a n t ' s  o b j e c t i o n s .  C h r i s t o p h e r  v .  S t a t e ,  407 So.2d 198, 200-201 ( F l a .  

1981) ,  - c e r t .  - d e n i e d ,  456 U .S .  910 (1982)  ( " C h r i s t o p h e r  I " ) .  The p r o c e d u r a l  

p r o p r i e t y  o f  t h e  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g ,  and t h e  i n e f f e c t i v e n e s s  of 

A A p p e l l a n t ' s  counse l  t h e r e i n ,  y i e l d s  t h e  p r i m a r y  bases f o r  t h e  i n s t a n t  3.850 

m o t i o n .  .- 



STATEMENT OF THE CASE 

The essence o f  t h e  i n s t a n t  R u l e  3.850 m o t i o n  i s  t h e  e f f e c t i v e  p r e c l u s i o n  

o f  t h e  A p p e l l a n t  from t e s t i f y i n g  a t  t h e  h e a r i n g  to  suppress  h i s  " c o n f e s s i o n " ,  

caused by  ( 1 )  t h e  f a i l u r e  o f  t h e  t r i a l  c o u r t  t o  r u l e  o n  t h e  i s s u e  of t h e  

admi s s i  b i  1 i t y  o f  t h e  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g  t e s t i m o n y  a t  a  l a t e r  

t r i a l ;  and ( 2 )  t h e  m isapp rehens ion  o f  t h e  l a w  b y  A p p e l l a n t ' s  t r i a l  counse l  

c o n c e r n i n g  t h e  admi s s i  b i  1 i t y  o f  t h e  s u p p r e s s i o n  h e a r i n g  t e s t i m o n y  a t  a  l a t e r  

t r i a l .  R .  3- '0 .  App. F .  As such,  t h i s  S ta temen t  o f  t h e  Case w i l l  f o c u s  upon 

t h e  p r o c e d u r a l  h i  s t o r y  o f  t h e  i ssues o f  i n e f f e c t i  ve a s s i  s t a n c e  o f  counse l  , and 

t h e  i n v o l u n t a r i n e s s  o f  A p p e l l a n t ' s  c o n f e s s i o n .  

C. The F l o r i d a  t r i a l  c o u r t  d e n i e d  de fense  c o u n s e l ' s  p r e - t r i a l  m o t i o n  t o  

suppress  A p p e l l a n t ' s  c o n f e s s i o n .  App. C. A p p e l l a n t ' s  second t r i a l  r e s u l t e d  
II- 

i n  a  j u r y  v e r d i c t  o n  August  18, 1978, f i n d i n g  A p p e l l a n t  g u i l t y  o f  b o t h  c o u n t s  

o f  f i r s t  degree murde r .  C h r i s t o p h e r  I, 407 So.2d a t  199-200. The F l o r i d a  

t r i a l  c o u r t  a d j u d i c a t e d  A p p e l l a n t  g u i l t y  o n  b o t h  c o u n t s ,  and imposed a  

sentence o f  dea th .  I d .  

A  t i m e l y  d i r e c t  appeal  was t a k e n  t o  t h e  F l o r i d a  Supreme C o u r t ,  wh i ch  

den ied  A p p e l l a t e  r e l i e f ,  a f f i r m i n g  A p p e l l a n t ' s  c o n v i c t i o n  and sen tence  

December 10, 1981. C h r i s t o p h e r  I, 407 So.2d 198 ( F l a .  1981 ) .  A p p e l l a n t ' s  

P e t i t i o n  f o r  C e r t i o r a r i  t o  t h e  U n i t e d  S t a t e s  Supreme C o u r t  f rom t h i s  i n i t i a l  



d e c i s i o n  of t h e  F l o r i d a  Supreme C o u r t  was d e n i e d  March 29, 1982.  456 U.S. 910 

(1982 ) .  P u r s u a n t  t o  F l o r i d a  Ru les  o f  C r i m i n a l  Procedure ,  R u l e  3.850, 

A p p e l l a n t  t h e n  moved t h e  F l o r i d a  t r i a l  c o u r t  f o r  p o s t - c o n v i c t i o n  r e l i e f .  App. 

A - ( F i r s t  Amended M o t i o n  t o  Vacate ,  S e t  A s i d e ,  or C o r r e c t  S e n t e n c e ) .  T h i s  

r e l i e f  was summar i l y  d e n i e d ,  w i t h o u t  e v i d e n t i a r y  h e a r i n g ,  App. B  (Supp lemen ta l  

O rde r  d a t e d  June 10, 1982> ,  and an appea l  t o  t h e  F l o r i d a  Supreme C o u r t  

f o l l o w e d .  On June 23, 1982, t h e  F l o r i d a  Supreme C o u r t  d e n i e d  A p p e l l a n t ' s  

p o s t - c o n v i c t i o n  r e l i e f ;  d e n i e d  l e a v e  to  amend h i s  Ru le  3.850 p l e a d i n g ;  and 

d e n i e d  l e a v e  t o  f i l e  a  writ o f  coram n o b i s .  C h r i s t o p h e r  v .  S t a t e ,  416 So.2d 

450 ( F l a .  1982)  ( " C h r i s t o p h e r  11"). 

.-. The u n d e r s i g n e d  f i r m  n o t i c e d  an appearance i n  t h i s  case o n  September 22 ,  

1984, p u r s u a n t  t o  a  r e q u e s t  t o  v o l u n t e e r  i t s  s e r v i c e s  by  t h e  F l o r i d a  Ba r  
C 

Commi t tee  f o r  R e p r e s e n t a t i o n  o f  Death  Sentenced Inmates  i n  C o l l a t e r a l  

P r o c e e d i n g s .  R.1. 

On J a n u a r y  17, 1985, A p p e l l a n t  f i l e d  h i s  Second Ru le  3 .850  M o t i o n .  

R. 2-18, App. F. The A p p e l l a n t  f i l e d  a  s u p p o r t i n g  Memorandum o f  Law o n  

F e b r u a r y  6 ,  1985. R. 22-36. On F e b r u a r y  6, 1985, t h e  S t a t e ,  sua spon te ,  

f i l e d  a  combined response  and memorandum o f  l a w  t o  t h e  Ru le  3 .850  m o t i o n .  R. 

37-59. On March 11, 1985, a  n o n - e v i d e n t i a r y  h e a r i n g  o n  A p p e l l a n t ' s  R u l e  3.850 

m o t i o n  was h e l d ,  R. 64, 69-103; t h e  t r i a l  c o u r t  o r a l l y  d e n i e d  t h e  m o t i o n  a t  

t h e  c o n c l u s i o n  o f  t h e  h e a r i n g ,  R. 102, and e n t e r e d  i t s  w r i t t e n  o r d e r  o f  d e n i a l  



o n  A p r i l  4, 1985. R. 65-66, App. E .  An amended n o t i c e  o f  appea l  was t i m e l y  

f i l e d  f r o m  t h i s  d e c i s i o n .  R. 67.  

A. I n e f f e c t i v e  A s s i s t a n c e  o f  Counsel  C l a i m s  

A p p e l l a n t  a s s e r t e d  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l  i n  h i s  o r i g i n a l  

Ru le  3.850 M o t i o n .  S a i d  c l a i m s  were d e n i e d  i n  p a r t  because o f  t h e  f a i l u r e  t o  

a d e q u a t e l y  p l e a d  t h e  c l a i m s ,  and t h u s  t h e s e  c l a i m s  were n o t  f u l l y  d e c i d e d  on  

t h e  m e r i t s .  App. 0 ,  a t  1-2. See a l s o  pp .  27-30, i n f r a .  On a p p e a l ,  t h e  

F l o r i d a  Supreme C o u r t  a f f i r m e d  t h e  d e n i a l ,  i n c l u d i n g  t h e  i n e f f e c t i v e  

a s s i s t a n c e  of counse l  c l a i m ,  and r u l e d  t h a t  t h e  3 .850 a1 l e g a t i o n s  c o n c e r n i n g  

i n e f f e c t i v e  counse l  were i n a d e q u a t e .  C h r i s t o p h e r  11, 416 So.2d a t  453. The 

+ f i r s t  Ru le  3.850 M o t i o n  d i d  n o t  a s s e r t  t h e  l a c k  o f  knowledge c o n c e r n i r l g  t h e  

l a w  o f  t h e  a d m i s s i b i l i t y  o f  s u p p r e s s i o n  h e a r i n g  t e s t i m o n y  as a  g rounds  for  
w 

I i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  App. A, a t  9-10. 

B. P r o c e d u r a l  P r o p r i e t y  o f  C o n f e s s i o n  S u p p r e s s i o n  H e a r i n g .  

The A p p e l l a n t ,  i n  h i s  d i r e c t  appea l  t o  t h e  F l o r i d a  Supreme C o u r t ,  

c h a l l e q g e d  t h e  s u b s t a n t i v e  c o n c l u s i o n  t h a t  h i s  c o n f e s s i o n  was v o l u n t a r y ;  t h e  

C o u r t  r e j e c t e d  t h i s  c o n t e n t i o n .  C h r i s t o p h e r  I ,  407 So.2d a t  200-201. 

However, t h e  p r o c e d u r a l  p r o p r i e t y  o f  t h e  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g ,  g i v e n  

t h a t  t h e  A p p e l l a n t  was e f f e c t i v e l y  p r e c l u d e d  f r o m  t e s t i f y i n g  a t  t h e  h e a r i n g ,  

was n o t  r a i s e d .  C h r i s t o p h e r  I, 407 So.2d 198. Moreove r ,  t h e  p r o c e d u r a l  



i nadequac ies  o f  t h e  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g  were n o t  r a i s e d  i n  t h e  

o r i g i n a l  3.850 m o t i o n .  App. A. 

SUMMARY OF ARGUMENT 

I. WHETHER THE PROCEDURAL PROPRIETY OF THE CONFESSION SllPPRESSION 
HEARING I S  PROCEDURALLY BARRED BY RULE 3 . 8 5 0 ' s  PROVISIONS 
CONCERNING ( 1 )  FAILURE TO ASSERT NEW AND DIFFERENT GROUNDS, OR 
( 2 )  ISSlIES DIRECTLY APPEALABLE. 

The p r o c e d l ~ r a l  d e f i c i e n c i e s  i n  a p p e l l a n t ' s  c o n f e s s i o n  supp ress ion  h e a r i n g  

have n o t  been p r e v i o u s l y  a s s e r t e d  i n  any m o t i o n  o r  a p p e a l .  These grounds t h u s  

c o n s t i t u t e  new and d i f f e r e n t  g rounds,  and a r e  n o t  b a r r e d  by  Ru le  3 . 8 5 0 ' s  

p r o v i s i o n  t h a t  t h e  grounds p r e v i o u s l y  a s s e r t e d  i n  a  3.850 m o t i o n ,  and d e c i d e d  

on  t h e i r  m e r i t s ,  canno t  be a s s e r t e d  i n  a  l a t e r  3.850 m o t i o n .  
.-. 

Because t h e  d e f i c i e n c i e s  a t  t h e  c o n f e s s i o n  supp ress ion  h e a r i n g  

.- u n c o n s t i t u t i o n a l  l y  i n f r i n g e d  upon appe l  l a n t ' s  c o n s t i t u t i o n a l  r i g h t s  a g a i n s t  

s e l f  i n c r i m i n a t i o n ,  t h e  e r r o r  compla ined of  c o n s t i t u t e s  a  fundamenta l  e r r o r .  

The p r o c e d u r a l  b a r  a g a i n s t  p e r m i t t i n g  a p p e a l a b l e  i s s u e s  t o  be a s s e r t e d  i n  a  

3.850 m o t i o n  i s  t h u s  i n a p p l i c a b l e .  

11. WHETHER THE INSTANT 3.850 MOTION CONSTITUTES AN ABUSE OF THE 
PROCEDURE GOVERNED BY THE RULES OF CRIMINAL PROCEDURE. 

The "abuse" b a r  t o  t h e  c o n s i d e r a t i o n  o f  t h e  m e r i t s  o f  Ru le  3.850 m o t i o n s  

s h o ~ ~ l d  be a p p l i e d  o n l y  i n  e x t r a o r d i n a r y  s i t u a t i o n s .  G iven  t h e  f i n a l i t y  o f  t h e  

i n s t a n t  sentence,  t h i s  p r o c e d u r a l  b a r  shou ld  i ndeed  be a p p l i e d  s p a r i n g l y .  



The a p p e l l a n t  was unaware o f  t h e  a v a i  l a b i  1  i t y  o f  t h e  g rounds  a s s e r t e d  i n  

t h e  p r e s e n t  3.850 m o t i o n ,  and was unaware o f  t h e  l e g a l  s i g n i f i c a n c e  of t h e  

i m p r o p r i e t y  s u r r o u n d i n g  h i s  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g .  The a p p e l l a n t  

t h e r e f o r e  d i d  n o t  d e l i b e r a t e l y  w i t h h o l d  t h e s e  c l a i m s  f r o m  h i s  p r e v i o u s  3 .850 

m o t i o n ,  n o r  was t h e  a p p e l l a n t  i n e x c u s a b l y  n e g l e c t f u l  i n  f a i l i n g  t o  a s s e r t  them 

i n  t h e  p r i o r  m o t i o n .  Because o f  t h e  s i g n i f i c a n t  i m p a c t  t h e  d e n i a l  o f '  t h i s  

m o t i o n  w i l l  have upon t h e  a p p e l l a n t ' s  a t t e m p t s  t o  o b t a i n  r e l i e f  f r om h i s  d e a t h  

sen tence ,  t h e  t r i a l  c o u r t  s h o u l d  e x e r c i s e  i t s  d i s c r e t i o n  and c o n s i d e r  t h e  

i n s t a n t  m o t i o n .  

111. WHETHER THE INEFFECTIVE ASSISTANCE OF COLINSEL CLAIM WAS 
DECIDED ON THE MERITS I N  THE ORIGINAL 3 .850 MOTION. 

4- 

Numerous g rounds  i n  s u p p o r t  o f  a p p e l l a n t ' s  i n e f f e c t i v e  a s s i s t a n c e  of 

= counse l  c l a i m  were a s s e r t e d  i n  h i s  f i r s t  3 .850 m o t i o n .  W h i l e  some of t h e s e  

g rounds  were  p u r p o r t e d l y  d e c i d e d  o n  t h e i r  m e r i t s  b y  t h e  t r i a l  c o u r t ,  many o f  

t h e  g rounds  were d e t e r m i n e d  t o  be i n a d e q u a t e l y  a l l e g e d ,  and t h u s  were n o t  

d e c i d e d  o n  t h e i r  m e r i t s .  

I V .  WHETHER AN EVIDENTIARY HEARING NEED BE HELD ON THE ABllSE ISSUE. 

The C o u r t  be low  conc luded ,  w i t h o u t  e v i d e n t i a r y  h e a r i n g ,  t h a t  a p p e l  l a n t  

abused t h e  3.850 p r o c e d u r e s .  The a p p e l l a n t  r e b u t t e d  a  c l a i m  of "abuse"  b y  

a s s e r t i n g  t h a t  t h e  i n s t a n t  gro1.1nds were w h o l l y  unknown t o  t h e  a p p e l l a n t  a t  t h e  

t i m e  of f i l i n g  t h e  o r i g i n a l  3 .850  m o t i o n .  Under such  c i r c u m s t a n c e s ,  t h e  

a p p e l l a n t  c o u l d  n o t  have d e l i b e r a t e l y  w i t h h e l d  t h e s e  grounds  f r o m  t h e  p r i o r  



m o t i o n .  Nor d o  t h e  f a c t s  a s c e r t a i n e d  t o  d a t e  s u p p o r t  a  f i n d i n g  t h a t  t h e  

a p p e l l a n t  was i n e x c u s a b l y  n e g l e c t f ~ ~ l  i n  n o t  d i s c o v e r i n g  and a s s e r t i n g  t h e s e  

g rounds  i n  h i s  e a r l i e r  m o t i o n .  S i m p l y  p u t ,  t h e  t r i a l  c o u r t  d e t e r m i n e d  t h a t  as 

a  m a t t e r  o f  f a c t  t h e  a p p e l l a n t  had abused t h e  3.850 p r o c e s s .  T h i s  c o n c l u s i o n ,  

however ,  was reached  w i t h o u t  t h e  b e n e f i t  o f  any  f a c t u a l  deve lopmen t  c o n c e r n i n g  

( 1 )  whether  t h e  a p p e l l a n t  knew o f  t h e s e  g rounds ,  and p u r p o s e f u l l y  ' d i d  n o t  

a s s e r t  t h e s e  grounds  when he f i l e d  h i s  f i r s t  3.850 ~ i i o t i o n  or ( 2 )  whe the r  t h e  

a p p e l l a n t  was i n e x c u s a b l e  n e g l e c t f u l  i n  n o t  r e c o g n i z i n g  and a s s e r t i r l g  t h e s e  

grounds  p r e v i o u s l y .  As F e d e r a l  case  l aw  has e s t a b l  i shed, u n l e s s  an appe l  l a n t  

has no  chance o f  r e b u t t i n g  t h e  "abuse"  c l a i m ,  he s h o u l d  be g i v e n  an 

2- o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  to  c o n t r a d i c t  t h e  c l a i m .  B e f o r e  t h e  t r i a l  

c o u r t  d e c i d e s  t h a t  t h e  m e r i t s  o f  a p p e l l a n t ' s  c l a i m  s h o u l d  n o t  be c o n s i d e r e d ,  
w 

i t  s h o u l d  d e t e r m i n e  whe the r  i n  f a c t  t h e  a p p e l l a n t  d i d  abuse t h e  3.850 

p r o c e d u r e .  

V. WHETHER THE ABUSE PROVISIONS OF RULE 3.850, WHICH BECAME 
EFFECTIVE JANUARY 1, 1985, SHOLILD BE RETROACTIVELY APPLIED TO 
RULE 3.850 PROCEEDINGS INSTITUTED PRIOR TO 1985.  

The i n s t a n t  "abuse"  amendment i m m e d i a t e l y  f o r e c l o s e d  t h e  r i g h t s  o f  

p r i s o n e r s  t o  a s s e r t  p r e v i o u s l y  u n a s s e r t e d  g rounds  fo r  3 .850  r e 1  i e f .  The 

amendment i s  t h e r e f o r e  a k i n  t o  an amendment s h o r t e n i n g  a s t a t u t e  o f  

1  i m i t a t i o n s  p e r i o d ,  w i t h o u t  p r o v i d i n g  a  s a v i n g s  c l a u s e .  Such amendments, 

a1 t hough  c o n c e r n i n g  a  " p r o c e d u r a l  " m a t t e r ,  have c o n s i  s t e n t l  y  been he1 d  b y  t h e  



F l o r i d a  Supreme C o u r t  t o  be s t r i c t l y  p r o s p e c t i v e  u n l e s s  a  c o n t r a r y  i n t e n t  i s  

m a n i f e s t a t i o n  i n t e n t  t h e  a c t .  The i n s t a n t  amendment c o n t a i n s  no sucl i  ~ i i a n i f e s t  

i n t e n t  o f  i t s  i n t e n d e d  r e t r o a c t i v i t y ;  indeed,  a n o t h e r  o f  t h e  amendments t o  

Ru le  3.850 i n c l u d e s ,  t h r o u g h  a  sav ings  c l a u s e ,  an i n d i c a t i o n  t h a t  i t  i s  t o  be 

r e t r o a c t i v e l y  a p p l i e d .  Such an i n d i c a t i o n  i s  c o n s p i c u o u s l y  absen t  f r o m  t h e  

"abuse" amendment. The amendment s h o u l d  t h e r e f o r e  be app l  i e d  p r o s p e c t i v e l y  

o n l y .  

ANALYSIS OF APPEALED ORDER 

Rule  3.850, F l o r i d a  Rules o f  C r i m i n a l  Procedure ,  p r o v i d e s  i n  p a r t :  

A  second o r  success i ve  m o t i o n  may be d i s m i s s e d  if t h e  judge 
f i n d s  t h a t  i t  f a i l s  t o  a1 l e g e  new o r  d i f f e r e n t  grounds f o r  
r e l i e f  and t h e  p r i o r  d e t e r m i n a t i o n  was on  t h e  m e r i t s  o r ,  i f 
new and d i f f e r e n t  grounds a r e  a1 l e g e d ,  t h e  j udge  f i n d s  t h a t  
t h e  f a i l u r e  o f  t h e  movant o r  h i s  a t t o r n e y  t o  a s s e r t  t hose  
grounds i n  a  p r i o r  m o t i o n  c o n s t i t u t e d  an abuse o f  t h e  
p rocedure  governed by t h e s e  r u l e s .  

The Order  appea led f r o m  e x p r e s s l y  s t a t e s  t h a t  t h e  A p p e l l a n t ' s  m o t i o n  was 

den ied s t r i c t l y  for  p r o c e d u r a l  reasons ;  t h e  m e r i t s  o f  t h e  i n s t a n t  m o t i o n  were 

n o t  reached.  R .  65-66, App. E .  The p r o c e d u r a l  b a r s  e n u n c i a t e d  by  t h e  C o u r t  

were ( 1 )  an a b u s i v e  f r a g m e n t a t i o n  o f  i s s u e s ;  and ( 2 )  a  f a i l u r e  t o  a l l e g e  new 

o r  d i f f e r e n t  g rounds for r e l i e f .  - I d .  I m m e d i a t e l y ,  t h e  i n h e r e n t  c o n t r a d i c t i o n  

i n  t h e  C o u r t ' s  o r d e r  becomes a p p a r e n t .  See, e.g., P o t t s  v.  Zan t ,  638 F.2d 

727, 739 ( 5 t h  C i r . ) ,  - -  c e r t .  den ied ,  454 U.S. 877 (1981 ) .  R u l e  3.850 i s  c l e a r :  

a  success i ve  m o t i o n  may be d i s m i s s e d  i f  ( 1 )  no  new grounds f o r  r e l i e f  a r e  



a l l e g e d  and t h e  p r i o r  d e t e r m i n a t i o n  was on  t h e  m e r i t s ;  or ( 2 )  t h e  movant  

f a i l e d  t o  a s s e r t  new and d i f f e r e n t  g rounds i n  a  p r i o r  m o t i o n .  The C o u r t  

h e r e i n  has f o u n d  b o t h  a  f r a g m e n t a t i o n  o f  t h e  i s s u e s  ( i  .e .  r a i s i n g  new grounds 

wh ich  s h o u l d  have been p r e v i o u s l y  r a i s e d )  and t h e  f a i l u r e  t o  r a i s e  new 

g rounds .  Because these  f i n d i n g s  a r e  m u t u a l l y  e x c l u s i v e  and i n h e r e n t l y  

i n c o n s i s t e n t ,  t h e y  a r e  s u s p e c t .  Moreover ,  as d i s c u s s e d  be low ,  n e i t h e r  

c o n c l u s i o n  i s  suppo r ted  b y  t h e  r e c o r d .  F i n a l l y ,  t h e  i n s t a n t  Orde r  nowhere 

addresses  A p p e l l a n t ' s  c l a i m  t h a t  t h e  s u p p r e s s i o n  h e a r i n g  was p r o c e d u r a l l y  

d e f e c t i v e .  R .  65-66, App. E.  

Because t h e  l ower  c o u r t ' s  d e n i a l  o f  t h e  i n s t a n t  3.850 m o t i o n  was based 

.-- e x c l  u s i  v e l y  on  p r o c e d u r a l  bases,  t h e  m e r i  t s  o f  Appe l  1  a n t ' s  a s s e r t e d  grounds 

f o r  r e 1  i e f  a r e  addressed h e r e i n  o n l y  t o  t h e  e x t e n t  t h a t  t h e  m e r i t s  i m p a c t  on  
+- 

t h e  p r o p r i e t y  o f  t h e  l o w e r  c o u r t ' s  o r d e r .  The m e r i t s  of A p p e l l a n t ' s  c l a i m s  

a r e  add ressed  i n  g r e a t e r  d e t a i l  i n  h i s  Memorandum o f  Law i n  s u p p o r t  o f  t h e  

p r e s e n t  3.850 mo t i on ,  R .  22-36, and i n  t h e  t r a n s c r i p t  o f  t h e  h e a r i n g  h e l d  

be low.  R .  69-103. If, however,  t h i s  C o u r t  deems i t  necessa ry  t o  c o n s i d e r  t h e  

m e r i t s  o f  A p p e l l a n t ' s  c l a i m ,  A p p e l l a n t  r e q u e s t s  an o p p o r t u n i t y  t o  f u l l y  b r i e f  

t h e  i s s u e s  for t h i s  C o u r t  t o  e n a b l e  a  p r o p e r  d i s p o s i t i o n  o f  t h e  c l a i m s .  



ARGUMENT 

ISSUE I: WHETHER THE PROCEDURAL PROPRIETY OF THE 
CONFESSION SUPPRESSION HEAR1 NG I S  
PROCEDURALLY BARRED BY RULE 3 . 8 5 0 ' s  
PROVISIONS CONCERIVING ( 1  ) FAILURE TO ASSERT 
NEW AND DIFFERENT GROUNDS, OR ( 2 )  ISSUES 
DIRECTLY APPEALABLE. 

I n  A p p e l l a n t ' s  m o t i o n  f o r  r e l i e f  f r o m  judgment  (R. 2 -11>,  t h e  two bases 

for o b t a i n i n g  r e l i e f  p u r s u a n t  t o  R u l e  3 .850 were p l a i n l y  s p e l l e d  o u t :  ( 1  ) t h e  

p r o c e d u r a l  d e f i c i e n c i e s  i n  t h e  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g ,  - i d .  a t  3 ;  and 

( 2 )  t h e  i n e f f e c t i v e  a s s i s t a n c e  o f  t r i a l  counse l  a t  t h e  c o n f e s s i o n  s u p p r e s s i o n  

h e a r i u g ,  id. a t  7 .  'The p r o c e d u r a l  d e f i c i e n c i e s  o f  t h e  h e a r i n g  s i m p l y  were n o t  

r a i s e d  i n  t h e  f i r s t  3 .850  m o t i o n .  App. A. Thus,  t h e  r e c o r d  b a l d l y  r e b u t s  any 
I. 

a s s e r t i o n  t h a t  t h e  i n s t a n t  3 .850  m o t i o n  f a i l s  t o  a l l e g e  new and d i f f e r e n t  

w g rounds .  

The t r i a l  c o u r t  t h e r e f o r e  i n c o r r e c t l y  r u l e d  t h a t  t h e  p r e s e n t  3 .850  m o t i o n  

was b a r r e d  on  t h e  b a s i s  t h a t  no  new g rounds  were a s s e r t e d .  Nor  can  t h e  

c o u r t ' s  o r d e r  be a f f i r m e d  based o n  t h e  a1 t e r n a t i v e  p r o c e d u r a l  b a r  t h a t  

a p p e a l a b l e  i s s u e s  may n o t  be a s s e r t e d  i n  a  3.850 m o t i o n .  Such a  p r o c e d u r a l  

b a r  i s  i n a p p l i c a b l e  as t h e  e r r o r  conce rns  A p p e l l a n t ' s  f undamen ta l  r i g h t s  

a g a i n s t  s e l f - i n c r i m i n a t i o n  

A t  t h e  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g ,  t h e  D e f e n d a n t  and h i s  c o u n s e l  

p e r c e i v e d  a d i lemma: ( 1  ) C h r i s t o p h e r  c o u l d  t e s t i f y  a t  t h e  h e a r i u g ,  and  p r e s e n t  

e v i d e n c e  i n  o p p o s i t i o n  t o  t h e  S t a t e ' s  case ;  or ( 2 )  he c o i ~ l d  choose n o t  t o  



t e s t i f y ,  and  f o r e g o  p r e s e n t i n g  e v i d e n c e  i n  o p p o s i t i o n  t o  t h e  S t a t e ' s  case .  If 

C h r i s t o p h e r  e l e c t e d  t o  t e s t i f y ,  he  wou ld  r i s k  s e l f - i n c r i m i n a t i o n  t h r o u g h  t h e  

use of t h a t  t e s t i m o n y  a t  t h e  subsequen t  t r i a l .  I f  C h r i s t o p h e r  chose n o t  t o  

t e s t i f y ,  he wou ld  r i s k  t h e  i m p r o p e r  a d m i s s i o n  o f  an i n v o l l - l n t a r y  c o n f e s s i o n .  

Thus, C h r i s t o p h e r  was f o r c e d  t o  choose between two c o n s t i t u t i o n a l  r i g h t s .  The 

S t a t e  may n o t  e x a c t  a  c o n s t i t u t i o n a l  r i g h t  as t h e  p r i c e  f o r  t h e  e x e r c i s e  o f  

a n o t h e r  c o n s t i t u t i o n a l  r i g h t .  

As t h e  U n i t e d  S t a t e s  Supreme C o u r t  has h e l d :  

A  d e f e n d a n t  i s  "compel l e d "  t o  t e s t i f y  i n  s u p p o r t  o f  a  
m o t i o n  t o  supp ress  o n l y  i n  t h e  sense t h a t  i f  he r e f r a i n s  
f r o m  t e s t i f y i n g  he w i l l  have  t o  f o r e g o  a  b e n e f i t ,  and 
t e s t i m o n y  i s  n o t  a l w a y s  i n v o l u n t a r y  as a  m a t t e r  o f  l a w  
s i m p l y  because i t  i s  g i v e n  t o  o b t a i n  a  b e n e f i t .  However, 
t h e  a s s u m p t i o n  wh i ch  u n d e r l i e s  t h i s  r e a s o n i n g  i s  t h a t  t h e  
d e f e n d a n t  has a  c h o i c e :  he may r e f u s e  to  t e s t i f y  and g i v e  
up t h e  b e n e f i t .  When t h i s  a s s u m p t i o n  i s  a p p l i e d  t o  a  
s i t u a t i o n  i n  w h i c h  t h e  " b e n e f i t "  t o  be g a i n e d  i s  t h a t  
a f f o r d e d  by  a n o t h e r  p r o v i s i o n  o f  t h e  B i  11 o f  R i g h t s ,  an 
u n d e n i a b l e  t e n s i o n  i s  c r e a t e d .  Thus, i n  t h i s  case  G a r r e t t  
was o b l  i ged e i  t h e r  t o  g i v e  up  what  he be1 i eved,  w i t h  a d v i c e  
of c o u n s e l ,  t o  be a  v a l i d  F o u r t h  Amendment c l a i m  or,  i n  
l e g a l  e f f e c t ,  t o  wa i ve  h i s  F i f t h  Amendment p r i v i l e g e  
a g a i n s t  s e l f - i n c r i m i n a t i o n .  I n  t h e s e  c i r c u m s t a n c e s ,  we 
f i n d  i t  i n t o l e r a b l e  t h a t  one  c o n s t i t u t i o n a l  r i g h t  s h o u l d  
have t o  be  s u r r e n d e r e d  t o  a s s e r t  a n o t h e r .  

Simmons v .  U n i t e d  S t a t e s ,  390 U.S. 377, 393-94 (1968)  (emphas is  s u p p l i e d ) .  As 

i n  Simmons, C h r i s t o p h e r  was o b l i g e d  e i t h e r  t o  g i v e  up what  he  be1 i e v e d ,  w i t h  

a d v i c e  o f  c o u n s e l ,  t o  be a  v a l i d  F i f t h  Amendment c l a i m  a g a i n s t  

s e l f - i n c r i m i n a t i o n ,  or t o  a s s e r t  t h a t  c l a i m  a t  t h e  r i s k  o f  mak ing  a d d i t i o n a l  



p o t e n t i a l  l y  i n c r i ~ i i i n a t i r ( g  s ta temen ts  wh ich  c o u l d  l a t e r  be used a g a i n s t  h im. 

T h i s  i s  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .  

The r i g h t s  a g a i n s t  s e l f - i n c r i m i n a t i o n  a r e  i n c o n t r o v e r t i b l y  fundamenta l  

r i g h t s .  The U n i t e d  S t a t e s  Supreme C o u r t  s t a t e d  i n  M i randa  v .  S t a t e  o f  

A r i z o n a ,  384 U.S. 436 (1966) :  

We s t a r t  he re ,  as we d i d  i n  Escobedo [ v .  I l l i n o i s ,  378 
U.S. 478 (196411, w i t h  t h e  premise t h a t  o u r  h o l d i n g  i s  n o t  
an i n n o v a t i o n  i n  o u r  j u r i s p r u d e n c e ,  b u t  i s  an app l  i c a t i o n  
o f  p r i n c i p l e s  l o n g  r e c o g n i z e d  and a p p l i e d  i n  o t h e r  
s e t t i n g s .  We have u n d e r t a k e n  a  tho rough  r e - e x a m i n a t i o n  o f  
t h e  Escobedo d e c i s i o n  and t h e  p r i n c i p l e s  i t  announced, and 
we r e a f f i r m  i t .  Tha t  case was b u t  an a p p l i c a t i o n  o f  b a s i c  
r i g h t s  t h a t  a r e  e n s h r i n e d  i n  o u r  C o n s t i  t u t i o n - - t h a t  "No 
p e r s o n  * * * s h a l l  be compel l e d  i n  any c r i m i n a l  case t o  be 
a  w i t n e s s  a g a i n s t  h i m s e l f , "  and t h a t  " t h e  accused s h a l l  * * * have t h e  A s s i s t a n c e  o f  Counse l "  -- r i g h t s  wh ich  were 
p u t  i n  j e o p a r d y  i n  t h a t  case t h r o u g h  o f f i c i a l  o v e r b e a r i n g .  
These p r e c i o u s  r i g h t s  were f i x e d  i n  o u r  C o n s t i t u t i o n  o n l y  
a f t e r  c e n t u r i e s  o f  p e r s e c u t i o n  and s t r u g g l e .  And i n  t h e  
words o f  C h i e f  J u s t i c e  Marsha l  1 ,  t h e y  were secured " f o r  
ages t o  come, and * * * des igned  t o  approach i m m o r t a l i t y  as 
n e a r l y  as human i n s t i t u t i o n s  can approach i t ," Cohens v .  
Co~i i~ i ionweal th o f  V i r g i n i a ,  6  Wheat. 264, 387, 5  L.Ed. 257 
(1821 ) .  

I d .  a t  442. The p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  i s  h i g h l y  c h e r i s h e d ,  and - 

s h o u l d  be p r o t e c t e d  w i t h  a r d o r .  

Because t h e  r i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n  i s  fundamenta l ,  a  v i o l a t i o n  

o f  t h a t  r i g h t  may be r a i s e d  f o r  t h e  f i r s t  t i m e  i n  a  Ru le  3.850 M o t i o n ,  

n o t w i t h s t a n d i n g  t h a t  i t  c o u l d  have been, b u t  was n o t ,  r a i s e d  on  d i r e c t  

appea l .  See Nova v .  S t a t e ,  439 So.2d 255,  261 ( F l a .  3d DCA 1983); D o z i e r  v .  



S t a t e ,  361 So.2d 727 ( F l a .  4 t h  DCA 1978) ;  OINea l  v .  S t a t e ,  308 So.2d 569 

( F l a .  2d DCA 19751, o v e r r u l e d  -- on o t h e r  g rounds ,  R o b e r t s  v .  S t a t e ,  320  So.2d 

832 ( F l a .  2d DCA 1975) .  -- See a l s o  F l o w e r s  v .  S t a t e ,  351 So.2d 387 ( F l a .  1 s t  

DCA 1977) .  

The e f f e c t i v e  p r e c l u s i o n  o f  t h e  D e f e n d a n t  f r o m  t e s t i f y i n g  a t  h i s  

c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g ,  and t h e  c o n c o m i t a n t  i m p e r m i s s i b l e  v i o l a t i o n  of 

t h e  D e f e n d a n t ' s  r i g h t s  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a r e  g rounds  n o t  p r e v i o u s l y  

r a i s e d  i n  A p p e l l a n t ' s  3 .850  m o t i o n .  The e r r o r  a l l e g e d ,  however ,  i s  a  

fundamenta l  e r r o r ,  as i t  conce rns  s e l f - i n c r i m i n a t i o n ;  t h e  p r o c e d u r a l  b a r  t o  a  

3 .850  m o t i o n  c o n c e r n i n g  i s s u e s  w h i c h  c o u l d  have  been a p p e a l e d  i s  n o t  p r e s e n t .  

The o n l y  p o s s i b l e  p r o c e d u r a l  b a r  r e m a i n i n g  i s  abuse.  

ISSUE 11: WHETHER THE INSTANT 3.850 MOTION CONSTITUTES AN 
ABUSE OF THE PROCEDURE GOVERNED BY THE RULES OF 
CRIMINAL PROCEDURE. 

The a p p e a l e d  o r d e r  s t a t e s  t h a t  t h e  D e f e n d a n t  abused R u l e  3 .850 b y  fi 1  i n g  

t h i s  second 3 .850 m o t i o n ;  t h e  m e r i t s  o f  D e f e n d a n t ' s  c o n t e n t i o n s  were  t h e r e f o r e  

deemed n o t  e n t i t l e d  t o  c o n s i d e r a t i o n  b y  t h e  c o u r t .  R. 65-66. As s t a t e d  i n  

t h e  1984 commi t t ee  n o t e  t o  R u l e  3.850,  t h e  "abuse"  p r o v i s i o n  i s  ana logous  t o  

Ru le  9 ( b >  o f  28 U.S.C.A. f o l l .  5 2254;  i n d e e d ,  R u l e  9 ( b >  and t h e  above-quoted  

s e c t i o n  of R u l e  3.850 a r e  i d e n t i c a l  save f o r  c e r t a i n  g r a m m a t i c a l  changes.  

G i v e n  t h e  r e l a t i v e l y  f e w  F l o r i d a  cases c o n c e r n i n g  t h e  new p r o v i s i o n ,  F e d e r a l  

i n t e r p r e t a t i o n s  o f  R u l e  9 ( b >  s h o u l d  p r o v i d e  i n s i g h t f u l  a n a l y s i s  o n  what  

c o n s t i t u t e s  t h e  "abuse"  of p o s t - c o n v i c t i o n  m o t i o n s .  



A. "Abuse" Case Law 

The F e d e r a l  c o u r t s  have o f t e n  s t a t e d  t h a t  t h e  "abuse of t h e  

writ" d o c t r i n e  i s  t o  be i n v o k e d  o n l y  i n  e x t r a o r d i n a r y  s i t u a t i o n s .  

[ I l n  t h i s  c i r c u i t ,  t h e  " ' a b u s e  o f  t h e  w r i t '  d o c t r i n e  i s  of 
r a r e  and e x t r a o r d i n a r y  a p p l i c a t i o n . "  P a p r s k a r  v .  E s t e l l e ,  
612 F.2d 1003, 1007 ( 5 t h  C i r . ) ,  c e r t .  d e n i e d ,  ' 4 4 9  U.S. 
885, 101 S .C t .  239 .  66 L . E d . 2 d T 1 1  (1980> ( c i t a t i o n  
o m i t t e d ) .  See ~ a r d w i ' c k  v .  D o o l i  t t l e ,  558 F .2d  292 ( 5 t h  
C i r .  1977) ,=rt. d e n i e d ,  434 U.S. 1049,  98 S . C t .  897, 54  
L.Ed.2d 801 (1978);pson v .  N a i n w r i g h t ,  488 F .2d  494 
( 5 t h  C i r .  1973 ) .  The d o c t r i n e  i s  a p p l i e d  n a r r o w l y  because,  
under  t h i s  r u b r i c ,  f u l l  c o n s i d e r a t i o n  o f  t h e  r n e l i t s  o f  a  
new p e t i t i o n  i s  n o t  n e c e s s a r y  i f  t h e  f i l i n g  i s  found t o  be 
a b u s i v e .  Our r e l u c t a n c e  to  i n v o k e  t h e  r u l e ,  save i n  r a r e  
and e x t r a o r d i  n a r y  i ns t a n c e s  , was d rama t  i zed i n  Ha l  e y  v  . 
E s t e l l e  i n  wh i ch  we n o t e d  t h a t  "The p r i n c i p l e  b e h i n d  R l ~ l e  
9 (b )  i s  to  d i s m i s s  t h o s e  p e t i t i o n s  t h a t  c o ~ i s t i t u t e  
' n e e d l e s s  p iecemea l  1  i t i g a t i o n '  or whose ' p u r p o s e  i s  t o  
vex,  h a r a s s ,  or d e l a y .  "' 632 F.2d a t  1275 ( q u o t i n g  Sanders  
v .  U n i t e d  S t a t e s ,  373 U.S. a t  18, 83  S .C t .  a t  1078 ) .  

Vaughan v .  E s t e l l e ,  671 F.2d 152, 153 ( 5 t h  C i r .  1982) .  The abuse d o c t r i n e  i s  

t h e r e f o r e  i n t e n d e d  t o  be of 1  i m i  t e d  a p p l  i c a t i o n .  F e d e r a l  c o u r t s  have f a v o r e d  

t h e  r e s o l u t i o n  o f  p o s t - c o n v i c t i o n  m o t i o n s  o n  t h e i r  m e r i t s ;  o n l y  unde r  1  i m i  t e d  

c i r c u m s t a n c e s  i s  a  c o n c l u s i o n  of abuse w a r r a n t e d .  

The Fede ra l  c o u r t s  have g rouped  t h e  r e a s o n s  for f i n d i n g  a  habeas writ 

a b u s i v e  i n t o  t w o  g e n e r a l  c a t e g o r i e s .  " [A ]  r u l e  9 ( b >  d i s m i s s a l  w i l l  be  g r a n t e d  

o n l y  if ' i t  can be shown t h a t  t h e  p e t i t i o n e r  e i t h e r  [ I 1  d e l i b e r a t e l y  w i t h h e l d  

a  c l a i m  f r o m  a  p r e v i o u s  p e t i  t i o n  or 121 was i n e x c u s a b l y  n e g l e c t f u l  . "' McShane 



v .  E s t e l l e ,  683 F.2d 867,  869-70 ( 5 t h  C i r .  1982) ( q u o t i n g  H a l e y  v .  E s t e l l e ,  

632 F.2d 1273, 1275 ( 5 t h  C i r .  1980 ) .  See, e.g., Baker  v .  E s t e l l e ,  715 F.2d 

1031, 1034 ( 5 t h  C i r .  1983> ,  p&. d e n i e d ,  104  S.Ct .  1609 (1984 ) ;  S o c k w e l l  v .  

Magg io ,  709 F.2d 341, 344 ( 5 t h  C i r .  1983) ;  P o t t s  v .  Zan t ,  638 F.2d 727 ( 5 t h  

C i r . ) ,  E. d e n i e d ,  454  U.S. 77 ,  102 S.Ct .  357 ( 1 9 8 1 ) .  -- See a l s o  Witt v .  

S t a t e ,  465 So.2d 510 ( F l a .  1985) ( c o n s c i o u s  d e c i s i o n  t o  ' fo rego p r e s e n t a t i o n  of 

c l a i m  c o n s t i t u t e s  abuse ) .  

S t a t e d  conve rse1  y , 

" [ i l f  a p e t i t i o n e r ' s  unawareness o f  f a c t s  w h i c h  m i g h t  
s u p p o r t  a habeas a p p l i c a t i o n  i s  e x c u s a b l e ,  or i f  h i s  
f a i l u r e  t o  u n d e r s t a n d  t h e  l e g a l  s i g n i f i c a n c e  o f  t h e  known 
f a c t s  i s  j u s t i f i a b l e .  t h e  subseauent  f i l i n q  i s  n o t  an  abuse 
o f  t h e  &i t .  ~ c ~ h a n e  v .  ~ s t e l ' l e ,  683 ~ . d  867,  870  ( 5 t h  
C i r .  1982) ;  Jones v .  E s t e l l e ,  692 F.2d 380, 386 ( 5 t h  C i r .  
1982) ;  ~ a l e y n s t e l l e ,  632 F .2d  a t  1275."  

Sockwe l l  v .  Magg io ,  709 F.2d a t  344. An a p p e l l a n t  must  have e i t h e r  k n o w i n g l y  

o m i t t e d  t h e  i n s t a n t  c l a i m s ,  or have been i n e x c u s a b l y  n e g l e c t f u l  i n  n o t  

comprehending t h e i r  l e g a l  s i g n i f i c a n c e ;  n e i t h e r  o f  t h e s e  c o n d i t i o n s  a r e  

a p p l i c a b l e  to  t h i s  A p p e l l a n t .  

F i n a l l y ,  F e d e r a l  case  l a w  i s  c l e a r  t h a t  t h e  d i s m i s s a l  of a second p e t i t i o n  

i s  n o t  mandated b y  a f i n d i n g  o f  abuse.  Where t h e  ends of  j u s t i c e  wou ld  be 

s e r v e d  by  a d d r e s s i n g  t h e  m e r i t s  o f  t h e  cause p r e s e n t e d ,  t h e n  a p u r p o r t e d  abuse 

of t h e  writ can be ,  and i ndeed  s h o u l d  be, d i s r e g a r d e d  b y  t h e  c o u r t .  Sanders  

v .  U n i t e d  S t a t e s ,  373 U.S. 1 ( 1 9 6 3 ) .  See also P o t t s  v .  Z a n t ,  638 F.2d 727,  



741 ( 5 t h  C i r . ) ,  - c e r t .  - denied ,  454 U.S. 877 (1981 ) .  C e r t a i n l y  i n  a  c a p i t a l  

case, d i s c r e t i o n  shou ld  be f r e e l y  e x e r c i s e d .  As a  pun ishment  i n f l i c t e d  by 

s o c i e t y ,  d e a t h  has a  un ique  s t a t u s .  The U n i t e d  S t a t e s  Supreme C o u r t  has o f t e n  

r e c o g n i z e d  t h a t .  I n  Gardner v .  F l o r i d a ,  430 U.S.  349 (1977) t h e  p l u r a l i t y  

o p i n i o n  r e c o g n i z e d  t h a t  c a p i t a l  pun ishment  i s  d i f f e r e n t  f r o m  a l l  o t h e r  

punishment b o t h  i n  s e v e r i t y  and f i n a l i t y .  

F i v e  members o f  t h e  C o u r t  have now e x p r e s s l y  r e c o g n i z e d  
t h a t  d e a t h  i s  a  d i f f e r e n t  k i n d  o f  pun ishment  f r o m  any o t h e r  
wh ich  may be imposed i n  t h i s  c o u n t r y .  From t h e  p o i n t  o f  
v iew  o f  t h e  de fendan t ,  i t  i s  d i f f e r e n t  i n  b o t h  i t s  s e v e r i t y  
and i t s  f i n a l i t v .  From t h e  n o i n t  o f  v i e w  o f  s o c i e t v .  t h e  ~ ~ ~ ~ ~. .- ~- - - ~ - -  ~., , 
a c t i o n  o f  t h e  s o v e r e i g n  i n  t a k i n g  t h e  l i f e  o f  one o f  i t s  
c i t i z e n s  a l s o  d i f f e r s  d r a m a t i c a l  l y  f r o m  any o t h e r  
l e g i t i m a t e  s t a t e  a c t i o n .  

(emphasis added) 430 U.S. a t  357-58 (pl bra1  i ty o p i n i o n )  ( r e f e r r i  n g  t o  

J u s t i c e s  Brennan,  S t e w a r t ,  M a r s h a l l ,  Powel l  and Stephens) ( c i t a t i o n s  

o m i t t e d ) .  S i n c e  t h e  d e c i s i o n  i n  Gardner t h r e e  more j u s t i c e s  have i n d i c a t e d  

t h e i r  b e l i e f  t h a t  t h e  d e a t h  p e n a l i t y  i s  d i f f e r e n t .  Ch ie f  J u s t i c e  Be rge r  

a u t h o r e d  t h e  p r e v a i l i n g  o p i n i o n  i n  L o c k e t  v .  Oh io ,  438 U.S. 586 (1978) ,  and 

B e l l  v. Oh io ,  438 U.S. 637 (1978) ;  J u s t i c e  Whi te  w r o t e  t h e  p r e v a i l i n g  o p i n i o n  

i n  Coker v .  Georg ia ,  433 U.S. 584 (1977) and Enmund v .  F l o r i d a  458 U.S. 782 

(1982);  and J u s t i c e  Blackmon j o i n e d  t h e  p r e v a i l i n g  o p i n i o n  i n  Coker ,  G o d f r e y  

v .  Georg ia ,  446 U.S. 420 (1980) ,  and Enmund. L o c k e t t ,  B e l l ,  Coker ,  Enmund and 

God f rey  f o u n d  i n d i v i d u a l  d e a t h  sentences u n c o n s t i t u t i o n a l  i n  c i r c u m s t a n c e s  i n  

wh ich  n o n c a p i t a l  sentences wou ld  c l e a r l y  have been p e r m i s s i b l e .  



In light of the special character of the death penalty, the Gardner 

plurality voided the trial judge's imposition of the death penality because 

the sentence was based in part upon the judge's review of a presentence 

report that had not been fully disclosed to the defense. Although most 

authorities agree that the Constitution does not require complete disclosure 

of presentence reports i n noncapi tal cases, the Gardner pl ural i ty concl uded 

that changing standards of procedural fairness require full disclosure in 

capital cases. 430 U.S. at 357. 

These evolving standards of procedural fairness have compel led a 

reexamination of other facets of the capital sentencing process. Courts and 

.. legislators have adopted different procedures not only for reviewing capital 

sentences, but for charging and trying capital defendants. Florida law is - 
representative of this trend. 

The Florida rules of criminal procedure promulgated by this Court require 

that prosecutions for capital offenses begin with a Grand Jury indictment. 

All other criminal cases may proceed on the basis of information. Fla. R. 

Crim. P. 3.140(a). Similarly, a jury of twelve (12) must try capital cases in 

Florida, while other criminal trials require a jury of only six (6). Id. at 

3.270. The Florida Legi slature has di rected appeal s from capital convictions 

to this Court rather than to the Appeals Court, whereas Florida's intermediate 

appel late courts hear appeals from a1 1 other criminal convictions. Fla. Stat. 



3 924.08 (1983);  -- see a l s o  F l o r i d a  C o n s t i t u t i o n  A r t .  V, Sec. 3. L o g i c a l l y ,  

d i f f e r e n t  p rocedures  f o r  p o s t - c o n v i c t i o n  r e 1  i e f  a r e  r e q u i r e d  as we1 1 . As 

s t a t e d  by J u s t i c e  Marshal  1  : 

S u r e l y  those  ... who b e l i e v e  t h a t  t h e r e  a r e  c i r cums tances  
i n  wh ich  t h e  S t a t e  may l e g i t i m a t e l y  impose t h i s  u l t i m a t e  
s a ~ i c t i o n  would n o t  want t o  see an i n n o c e n t  i n d i v i d u a l  p u t  
t o  dea th .  C e r t a i  n l  y  no [p roponen t  o f  cap i  t a l  pun i  shment l  
would countenance a c o n v i c t i o n  o b t a i n e d  i n  v i o l a t i o n  o f  t h e  
C o n s t i t u t i o n .  Because o f  t h e  un ique  f i n a l i t y  of t h e  d e a t h  
p e n a l t y  i t s  i m p o s i t i o n  nlust be t h e  r e s u l t  of c a r e f u l  
p rocedures  and must s u r v i v e  c l o s e  s c r u t i n y  on p o s t  t r i a l  
r e v i e w .  

Coleman v .  Balkcom, 451 U.S. 949,955, ( M a r s h a l l ,  J., d i s s e n t i n g  f rom d e n i a l  o f  

c e r t i o r a r i  1. 

I. A l e g i t i m a t e  concern  w i t h  f i n a l i t y  and w i t h  d e l a y  i n  t h e  i m p o s i t i o n  of 

c a p i t a l  punishment may be r a i s e d  i n  r e g a r d  t o  any r e v i e w  p rocedures .  De lay ,  
'- 

however, i s  u n a v o i d a b l e  even absent  p o s t  c o n v i c t i o n  r e l i e f .  P r e p a r a t i o n  f o r  a  

c a p i t a l  t r a i l ,  as we1 1  as t h e  process o f  appea l  and a p p l i c a t i o n  f o r  E x e c u t i v e  

Clemency, i s  t i m e  consuming. The C o u r t  shou ld ,  however, accep t  t h i s  

i n e v i t a b l e  d e l a y ,  u s i n g  i t  t o  enhance t h e  c a p i t a l  punishment p rocess  by 

c a r e f u l  1  y  exami n i  ng e v e r y  aspec t  of t h e  d e f e n d a n t ' s  case.  Pro fessor  Kapl  an 

uses t h e  f o l l o w i n g  example: 

Take t h e  case o f  C a r l y  Chessman who s taved  o f f  h i s  
e x e c u t i o n  f o r  f o u r t e e n  y e a r s ,  and c o s t  t h e  S t a t e  of 
C a l i f o r n i a  ( i n  p r e s e n t  day d o l l a r s )  o v e r  a  m i l l i o n  d o l l a r s  
t o  execu te  h im. H i s  main c l a i m  (wh ich  was f a c t u a l l y  
c o r r e c t )  was t h a t  t h e  c o u r t  r e p o r t e r  had d i e d  b e f o r e  
t r a n s c r i b i n g  t w o - t h i r d s  o f  h i s  n o t e s .  A f t e r  t h e  n o t e s  



proved  t o  be i n d e c i p h e r a b l e  by  o t h e r  o f f i c i a l  r e p o r t e r s ,  
t h e  p r o s e c u t o r  c a l l e d  upon h i s  c l o s e  r e l a t i v e ,  a  former 
c o u r t  r e p o r t e r ,  t o  comple te  t h e  t r a n s c r i p t .  On appea l ,  
C a r l y  Chessman was d e n i e d  a  h e a r i n g  t o  q u e s t i o n  whether t h e  
f i n a l  t r a n s c r i p t  was c o r r e c t  o r  n o t .  The C a l i f o r n i a  
A p p e l l a t e  Cour t ,  t h e  C a l i f o r n i a  Supreme C o u r t ,  t h e  Federa l  
D i s t r i c t  Cour t ,  and t h e  C o u r t  o f  Appeals f o r  t h e  9 t h  
C i r c u i t  a11 were so i n t e n t  on r i d d i n g  s o c i e t y  of C a r l y  
Chessman t h a t  i t  t o o k  t h e  U n i t e d  S t a t e s  Supreme C o u r t  t o  
say t h a t  t h e  l e a s t  one can d o  i s  l i s t e n  t o  Chessman and see 
whether t h e r e  were problems w i t h  t h e  t r i a l  t r a n s c r i p t s  
produced b y  t h e  p r o s e c u t o r ' s  r e 1  a t i  ve. Seem'i n g l y ,  t h e  s t e p  
c o u l d  have been taken  y e a r s  and many appea ls  e a r l  i e r ,  b u t  
a p p a r e n t l y  t h e  i m p a t i e n c e  o f  p r o s e c u t o r s  and judges 
obscured t h e i r  acumen. 

Kaplan,  "Dunwody D i s t i n g u i s h e d  L e c t u r e  o n  Law - A d m i n i s t e r i n g  C a p i t a l  

Punishment," 36 U. F l a .  L.  Rev. 177 ,  190 (1984) .  

I ,  But ,  even if t h e r e  i s  a  d e l a y ,  caused b y  s p e c i a l  concern  f o r  those 

sentenced t o  dea th ,  t h e  S t a t e  w i  1 1 have p a i d  a  v e r y  s m a l l  p r i c e  f o r  a s s u r i n g  .- 
t h e  c o n s t i t u t i o n a l i t y  o f  i t s  a c t  o f  t a k i n g  a  human 1 i f e .  

'The reason  f o r  coun tenanc ing  d e l a y  i n  t h e  cap i  t a l  p u n i  shment process 

d e r i v e s  f r o m  what J u s t i c e  M a r s h a l l  l a b e l s  "The un ique f i n a l i t y  o f  t h e  dea th  

p e n a l t y . "  451 U.S. a t  955. Execu t ion ,  b e i n g  i r r e v e r s i b l e ,  shou ld  n o t  o c c u r  

u n t i l  t h e  C o u r t s  a r e  c e r t a i n  a  p r i s o n e r ' s  c o n v i c t i o n  and sentence o f  d e a t h  a r e  

c o r r e c t  and c o n s t i t u t i o n a l l y  p r o p e r .  F l o r i d a  c o u r t s  shou ld  n o t  deny r e l i e f  t o  

c a p i t a l  p r i s o n e r s  who v a l i d l y  c l a i m  t h a t  a  c o n v i c t i o n  o r  sentence i s  

c o n s t i t u t i o n a l l y  d e f e c t i v e .  U n t i  1  a  r e v i e w  o f  t h e  ev idence,  a  d e t e r m i n a t i o n  

as t o  t h e  v a l i d i t y  o f  M r .  C h r i s t o p h e r ' s  c l a i m  cannot  be made. M r .  C h r i s t o p h e r  



has n o t  t o  d a t e  been a l l o w e d  t o  p r e s e n t  h i s  t e s t i m o n y  r e g a r d i n g  t h e  

c i r c u m s t a n c e s  of h i s  c o n f e s s i o n .  No c o u r t  has had t h e  o p p o r t u n i t y  o f  mak ing  

an in fo rmed d e t e r m i  n a t i o n  as t o  M r .  C h r i s t o p h e r '  c o n s t i t u t i o n a l  c l a i m s  o f  

c o e r c i o n  because o f  i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  

The C o u r t  s h o u l d  n o t  a l l o w ,  b y  a p p l i c a t i o n  o f  t h e  abuse s t a n d a r d ,  d e f a u l t s  

o f  counse l  i n  t h e  p r i o r  3.850 m o t i o n  t o  f o r e v e r  p r e c l u d e  t h e  p r e s e n t a t i o n  of 

t h i s  p o t e n t i a l l y  c r i t i c a l  t e s t i m o n y .  "Abuse" i s  n o t  an o b j e c t i v e  t e r m  c a p a b l e  

of q u a n t i f i c a t i o n .  The abuse s t a n d a r d  i s  i n h e r e n t l y  s u b j e c t i v e ,  and s u b j e c t  

t o  t h e  j u d i c i a l  d i s c r e t i o n  o f  i n d i v i d u a l  c o u r t s .  Rega rd less  o f  t h e  s t a n d a r d  

for t h e  m e r e l y  i n c a r c e r a t e d ,  t h i s  C o u r t  s h o u l d  i n t e r p r e t  t h e  abuse s t a n d a r d  i n  

J. c a p i t a l  cases t o  encourage t h e  l i b e r a l  e x e r c i s e  o f  j u d i c i a l  d i s c r e t i o n  i n  t h e  

i n t e r e s t  of j u s t i c e .  
* 

B. P r o c e d u r a l  D e f i c i e n c i e s  a t  C o n f e s s i o n  S u p p r e s s i o n  H e a r i n g  

The S t a t e  has nowhere c o n t e s t e d  t h e  D e f e n d a n t ' s  s t a t e m e n t s  t h a t  he 

was unaware t h a t  h i s  b e i n g  e f f e c t i v e l y  p r e c l u d e d  f r o m  t e s t i f y i n g  gave r i s e  t o  

a  g round  f o r  r e l i e f  f r o m  judgment  (R. 3, 76-77, 101 ) .  A t  a  minimum, t h e s e  

s t a t e m e n t s  nega te  any p o t e n t i a l  c o n t e n t i o n  t h a t  t h e  De fendan t  d e l i b e r a t e l y  

w i t h h e l d  t h i s  c l a i m  f r o m  t h e  p r i o r  3 .850 m o t i o n .  Moreover ,  D e f e n d a n t ' s  

a p p e l l a t e  counse l  o n  h i s  i n i t i a l  appea l  was l i k e w i s e  unaware of t h e  l e g a l  

s i g n i f i c a n c e  of t h i s  p r o c e d u r a l  d e f i c i e n c y .  R .  77 .  T h i s  l a c k  o f  knowledge 

e rodes  a  c l a i m  o f  i n e x c u s a b l e  n e g l e c t  by  t h e  De fendan t .  Indeed,  because t h e  



i n s t a n t  e r r o r  compla ined o f  i s  e s s e n t i a l l y  a  " n o n - r u l i n g "  by t h e  t r i a l  c o u r t ,  

t h e  l i k e l i h o o d  o f  excusab le  n e g l e c t  c a u s i n g  i t s  o m i s s i o n ,  and t h e  l i k e l i h o o d  

o f  n o t  comprehending i t s  l e g a l  s i g n i f i c a n c e ,  a r e  g r e a t .  

The l i m i t e d  f a c t s  adduced t o  d a t e  t h e r e f o r e  r e b u t  any c o n c l u s i o n  t h a t  

t h e  A p p e l l a n t  e i t h e r  k n o w i n g l y  o m i t t e d  t h e  p r e s e n t  c l a i m s  f r o m  h i s  f i r s t  3.850 

m o t i o n ,  o r  was i n e x c u s a b l y  n e g l e c t f u l  i n  f a i l i n g  t o  a s s e r t  t hese  c l a i m s .  

Moreover ,  due t o  t h e  n a t u r e  o f  t h e  i n s t a n t  p e n a l t y ,  and due t o  t h e  s e r i o u s  

c o n s t i t u t i o n a l  v i o l a t i o n s  s e t  f o r t h  h e r e i n ,  as suppor ted  by a f f i d a v i t s  o f  t h e  

Defendant  and t r i a l  counse l  ( R .  13-15, 17-18>,  t h e  substance o f  t h e  i n s t a n t  

3.850 m o t i o n  compels t h e  t r i a l  c o u r t  t o  c o n s i d e r  i t s  m e r i t s  d e s p i t e  any 

4 -  p o t e n t i  a1 abuse. 

C. I n e f f e c t i v e  A s s i s t a n c e  o f  Counse l .  .- 
T h i s  C o u r t  needs no a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  i n e f f e c t i v e  

a s s i s t a n c e  o f  counse l  i s  p r o p e r l y  r a i s e d  by  a  Ru le  3.850 m o t i o n .  The o n l y  

re11ia.i n i  ng p r o c e d u r a l  b a r s  t o  t h e  c o n s i d e r a t i o n  o f  t h e  i n s t a n t  i n e f f e c t i v e  

counse l  c l a i m s  a r e  those  c o n t a i n e d  i n  t h e  "abuse" amendment t o  Ru le  3.850. 

The f i r s t  b a r ,  f a i l u r e  t o  a l l e g e  new grounds,  i s  addressed i n  I s s u e  111. The 

abuse o f  t h e  Ru le  3.850 p rocedure  i s  addressed h e r e i n .  

The i n e f f e c t i v e  a s s i s t a n c e  o f  counse l  c l a i m  i s  based p r i m a r i l y  o n  

defense c o u n s e l ' s  i g n o r a n c e  o f  l aw  c o n c e r n i n g  t h e  a d m i s s i b i l i t y  a t  t r i a l  o f  a  

d e f e n d a n t ' s  con fess ion  s u p p r e s s i o n  h e a r i n g  t e s t i m o n y .  R .  7. T h i s  i n e f f e c -  



t i v e n e s s  i s  even more e g r e g i o u s  g i v e n  t h e  i m p o r t a n c e  of  t h e  s u p p r e s s i o n  

h e a r i n g  and c o u n s e l ' s  awareness o f  t h e  l e g a l  i s s u e s  he wou ld  face  a t  t h e  

hear  i ng . 

The De fendan t ' s  c o n f e s s i o n  was c l e a r l y  t h e  s t r o n g e s t  and most  d i r e c t  

ev idence  o f  t h e  D e f e n d a n t ' s  c u l p a b i l i t y .  The r e m a i n i n g  e v i d e n c e  was, a t  b e s t ,  

c i r c u m s t a n t i a l .  The need t o  suppress  t h e  c o n f e s s i o n  was t h e r e f o r e  p a t e n t .  As 

such, t h e  s u p p r e s s i o n  c o n f e s s i o n  h e a r i n g  was p r o b a b l y  t h e  most  v i t a l  h e a r i n g  

i n  t h e  D e f e n d a n t ' s  cause.  

A t  t h e  s u p p r e s s i o n  h e a r i n g ,  de fense  counse l  c e r t a i n l y  was aware t h a t  

t h e  v a r i o u s  p o l  i c e  o f f i c e r s  p r e s e n t  d u r i n g  t h e  D e f e n d a n t ' s  i n t e r r o g a t i o n  wou ld  

I - be w i t n e s s e s .  The o n l y  de fense ,  and i n d e e d  t h e  o n l y  p o s s i b l e  de fense ,  was t h e  

De fendan t ' s  t e s t i m o n y .  See R.  17-18. See a l s o  Simmons v .  U n i t e d  S t a t e s ,  390 
w- 

U.S. 377 (1968)  ( d e f e n d a n t ' s  own t e s t i m o n y  i s  mos t  n a t u r a l  de fense  a t  

s u p p r e s s i o n  h e a r i n g ) .  Defense counse l  was e x p r e s s l y  aware t h a t  he wou ld  n o t  

c a l l  t h e  De fendan t  as  a  w i t n e s s ,  due t o  t h e  r i s k  o f  s e l f - i n c r i m i n a t i o n ,  u n l e s s  

h i s  t e s t i m o n y  c o u l d  n o t  be used s u b s t a n t i v e l y  a g a i n s t  h i m  a t  t r i a l .  

N e v e r t h e l e s s ,  and d e s p i t e  ( 1 )  know ing  t h e  o v e r r i d i n g  i m p o r t a n c e  of t h e  

c o n f e s s i o n  t o  t h e  case;  ( 2 )  know ing  t h e  g r e a t  i m p o r t a n c e  of t h e  c o n f e s s i o n  

s u p p r e s s i o n  h e a r i n g ;  ( 3 )  know ing  t h a t  t h e  De fendan t  wou ld  be t h e  o n l y  

p o t e n t i a l  w i t n e s s  t o  r e b u t  t h e  t e s t i m o n y  o f  t h e  S t a t e ' s  w i t n e s s e s ;  and ( 4 )  

knowing t h a t  t h e  i ssue o f  s e l f - i n c r i m i n a t i o n  wou ld  d e t e r ~ i i i n e  whe the r  he wou ld  



c a l l  h i s  o n l y  w i t n e s s  a t  t h e  h e a r i n g ,  D e f e n d a n t ' s  t r i a l  counse l  came t o  t h e  

h e a r i n g  w i t h  a  p r o f e s s e d  i g n o r a n c e  as t o  t h e  l a w  o f  t h e  a d m i s s i b i l i t y  a t  t r i a l  

o f  a  d e f e n d a n t ' s  s u p p r e s s i o n  h e a r i n g  t e s t i m o n y .  App. C a t  58-60. To compound 

t h i s  s e r i o u s  d e f i c i e n c y ,  t r i a l  counse l  t h e n  d i d  n o t  r e q u i r e  a  c o u r t  r u l i n g  o n  

t h i s  i s s u e .  - I d .  F i n a l l y ,  t r i a l  counse l  made an  i n c o r r e c t ,  "guess"  a t  l a w  

wh i ch  s h o u l d  have been c o m p l e t e l y  f a m i l i a r .  Because of h i s  i g n o r a n c e  of t h e  

l a w ,  and h i s  f a i l u r e  t o  r e q u i r e  t h e  c o u r t  t o  r u l e ,  t r i a l  c o u n s e l  t h e n  

i m p r o p e r l y  a d v i s e d  t h e  De fendan t  t o  n o t  t e s t i f y  a t  t h e  h e a r i n g ,  f o r e c l o s i n g  

t h e  o n l y  defense t o  t h e  a d m i s s i o n  o f  t h e  " c o n f e s s i o n . "  R .  17-18. 

The i n e f f e c t i v e n e s s  o f  t r i a l  counse l  a t  t h i s  most  i m p o r t a n t  h e a r i n g ,  

I. and h i s  i n a d e q u a t e  l e g a l  knowledge on  an a d m i t t e d l y  c r u c i a l  i s s u e ,  i s ,  i t  i s  

r e s p e c t f u l l y  s u b m i t t e d ,  g l a r i n g .  Moreover ,  t h i s  i s  n o t  a  case  i n  w h i c h  
v 

c o u n s e l ' s  a c t i o n s  appear  i n e f f e c t i v e  o n l y  i n  h i n d s i g h t .  The r e c o r d  c l e a r l y  

shows t h a t  c o u n s e l  was aware o f  t h e  s e l f - i n c r i m i n a t i o n  i s s u e  when he came t o  

t h e  c o n f e s s i o n  s u p p r e s s i o n  h e a r i n g ;  he s i m p l y  had n o t  d e t e r ~ i i i n e d  t h e  answer t o  

t h i s  q u e s t i o n  o f  l aw .  App. C a t  58-59. The second 3.850 m o t i o n  t h e r e f o r e  

e s t a b l i s h e s ,  a t  minimum, a  p r i m a  f a c i e  case  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  

c o u n s e l .  See, e.g., S t a n l e y  v .  Zan t ,  697 F.2d 955, 966 ( 1 1 t h  C i r .  1983> ,  

c e r t .  d e n i e d ,  104  S.Ct .  2667 (1984)  ( a d v i c e  o f  counse l  must  be p r e m i s e d  o n  

reasoned  b a s i s ) ;  Mason v .  Balcom, 531 F .2d  717, 724-25 ( 5 t h  C i r .  1976) 

( q u o t i n g    err in^ v .  E s t e l l e ,  491 F .2d  125,  128 ( 5 t h  C i r .  19741, q u o t i n g  Walker  



v .  C a l d w e l l ,  476 F .2d  213, 218 ( 5 t h  C i r .  19731. T h i s  e r r o r  was compounded 

when C h r i s t o p h e r  d i d  n o t  t e s t i f y  a t  t h e  t r i a l  a t  wh i ch  he was c o n v i c t e d .  He 

d i d  n o t  have an  o p p o r t u n i t y  t o  e x p l a i n  t h e  " c o n f e s s i o n , "  and t h e  d e c i s i o n  to  

n o t  t e s t i f y  a t  t h e  s u p p r e s s i o n  h e a r i n g  becomes an  even b i g g e r  f a c t o r .  

As i s  a p p a r e n t  f r o m  t h e  above s u m m a r i z a t i o n  o f  t h e  i n e f f e c t i v e  

a s s i s t a n c e  of c o u n s e l  c l a i m  a s s e r t e d  i n  t h e  second 3.850 m o t i o n ,  t h e  

i n e f f e c t i v e  a s s i s t a n c e  o f  counse l  c l a i m  i s  i n e x t r i c a b l y  woven i n t o  t h e  

self-incrimination/procedural d e f i c i e n c y  b a s i s  f o r  r e l i e f  f r o m  j udgmen t .  As 

such,  t h e  a n a l y s i s  o f  p r o c e d u r a l  abuse c o n c e r n i n g  t h e  p r o c e d u r a l  d e f i c i e n c i e s  

i n  t h e  s u p p r e s s i o n  h e a r i n g  a r e  a p p l i c a b l e  t o  t h e  i n e f f e c t i v e  c o u n s e l  c l a i m s :  

4. t h e  De fendan t  was unaware o f  t h e  e x i s t e n c e  o f  t h e s e  c l a i m s  when f i l i n g  t h e  

o r i g i n a l  3.850 m o t i o n ,  and t h u s  t h i s  g r o u n d  was n o t  d e l i b e r a t e l y  w i t h h e l d  - 
b e f o r e ,  and t h e  f a i l u r e  t o  i n c l u d e  t h a t  g round  i s  n o t  i n e x c u s a b l y  n e g l e c t f u l .  

The A p p e l l a n t  t h e r e f o r e  d i d  n o t  abuse t h e  3.850 p r o c e d u r e s  b y  

a s s e r t i n g  them i n  t h i s  second 3.850 m o t i o n .  A t  t h e  t i m e  of f i l i n g  h i s  i n i t i a l  

3.850 m o t i o n ,  A p p e l l a n t  was unaware t h e s e  g rounds  e x i s t e d .  The o n l y  r e m a i n i n g  

p r o c e d u r a l  b a r  t o  t h e  c o n s i d e r a t i o n  o f  t h e  i n e f f e c t i v e n e s s  o f  c o u n s e l  c l a i m  

a s s e r t e d  i n  t h e  p r e s e n t  3.850 m o t i o n  i s  whe the r  t h i s  g round  for r e l i e f  was 

d e c i d e d  o n  i t s  m e r i t s  i n  t h e  r e s o l u t i o n  o f  t h e  f i r s t  3 .850 m o t i o n .  

ISSUE 111: WHETHER THE INEFFECTIVE ASSISTANCE OF 
COUNSEL CLAIM WAS DECIDED ON THE 
MERITS I N  THE ORIGINAL 3.850 MOTION. 

I n  a d d i t i o n  t o  c o n c l u d i n g  t h a t  a s s e r t i n g  t h e  i n e f f e c t i v e  a s s i s t a n c e  o f  



counsel  c l a i m  was abus i ve ,  t h e  c o u r t  be low de te rm ined  t h a t  t h e  i n e f f e c t i v e  

a s s i s t a n c e  o f  counse l  c l a i m  was n o t  a  new or d i f f e r e n t  g round for r e 1  i e f .  R. 

65-66. T h i s  f i n d i n g  i m p l i c i t l y  conc ludes t h a t  t h e  f i r s t  3 . 8 5 0 ' s  

i n e f f e c t i v e n e s s  o f  counse l  c l a i m s  were c o m p l e t e l y  d e t e r m i n e d  on  t h e  m e r i t s .  

See Ru le  3.850, F l a .  R. Cr im.  P roc .  The r e c o r d  i s ,  a t  b e s t ,  u n c l e a r  whether  a  

p r i o r  d e t e r m i n a t i o n  on  t h e  m e r i t s  o f  t h e  i n e f f e c t i v e  a s s i s t a n c e  of counse l  

c l a i m  was made. 

I n  t h e  i n i t i a l  3.850 mo t ion ,  App. A, A p p e l l a n t  a s s e r t e d  n i n e  grounds t o  

s u p p o r t  h i s  i n e f f e c t i v e  a s s i s t a n c e  o f  counse l  c l a i m .  Id. a t  9-10. These n i n e  

grounds were: ( 1 )  f a i l u r e  t o  p r e s e r v e  de fense  o f  i n s a n i t y  or incompetency  t o  

a. s tand  t r i a l  ; ( 2 )  i nadequa te  p r e p a r a t i o n ,  as ev idenced  b y  counse l  ' s  numerous 

~ i i o t i o n s  t o  w i thd raw;  ( 3 )  f a i l u r e  t o  o b j e c t  t o  c e r t a i n  j u r o r s ,  t h u s  e v i n c i n g  a  
.- 

b a s i c  m isapp rehens ion  o f  Wi therspoon;  ( 4 )  f a i l u r e  t o  move f o r  a  second change 

of venue, where new venue was p o t e n t i a l l y  p a r t i a l ;  ( 5 )  f a i l u r e  t o  conduc t  

j u r o r  v o i r  d i r e  i n d i v i d u a l l y ;  ( 6 )  f a i l u r e  t o  have j u r y  sequestered;  ( 7 )  

c l o s i n g  argument was l i t t l e  more t h a n  a  mechan ica l  submiss ion  o f  t h e  

d e f e n d a n t ' s  f a t e  t o  t h e  d e c i s i o n  making p rocess  w i t h o u t  a t t e m p t i n g  t o  

i n f l u e n c e  t h e  d e c i s i o n ;  ( 8 )  f a i l u r e  t o  submi t  any m i t i g a t i n g  ev idence  t o  t h e  

j u r y ;  and ( 9 )  w a i v e r  o f  o p e n i n g  argument a t  b o t h  t h e  g u i l t  phase and p e n a l t y  

phase o f  t h e  t r i  a1 . - I d .  



I n  t h e  l o w e r  c o u r t ' s  s u p p l e ~ n e n t a l  o r d e r  on  t h e  f i r s t  amended 3.850 m o t i o n ,  

App. B, t h e  c o u r t  made t h e  f o l l o w i n g  " f i n d i n g s  o f  f a c t  and c o n c l u s i o n s  o f  l aw"  

conce rn?  ng  i n e f f e c t i v e  counse l  c l a i m s :  ( 1  T r i a l  counsel  d e l i b e r a t e l y  

abandoned t h e  defense o f  i n s a n i t y ,  and s a i d  abandonment was n o t  due t o  

i n e f f e c t i v e  counse l ;  ( 2 )  t r i a l  c o u n s e l ' s  f a i l u r e  t o  seques te r  i n d i v i d u a l  

veniremen was n o t  i n e f f e c t i v e ;  ( 3 )  l a c k  o f  j u r y  s e q u e s t r a t i o n  caused no 

p r e j u d i c e  t o  t h e  Defendant ;  and ( 4 )  defense c o u n s e l ' s  d e c i s i o n  t o  f o r e g o  

p r e s e n t i n g  open ing  argument i s  t a c t i c a l .  Id. a t  1-2. S a i d  o r d e r  t h e r e f o r e  

p u r p o r t e d  t o  d i s m i s s  t h e  f i r s t ,  f i f t h ,  s i x t h  and n i n t h  grounds a s s e r t e d  i n  

s u p p o r t  of Defendant 's  i n e f f e c t i v e  counse l  c l a i m .  There remained,  t h e r e f o r e ,  

f i v e  grounds wh ich  t h e  c o u r t  d i d  n o t  s p e c i f i c a l l y  address (second,  t h i r d ,  

f o u r t h ,  seventh ,  and e i g h t h  f a c t ) .  These c l a i m s  were d i sposed  o f  as f o l l o w s :  

Those c l a i m s  o f  i n e f f e c t i v e  a s s i s t a n c e  o f  counsel  wh ich  
have n o t  been s p e c i f i c a l l y  addressed i n  t h i s  Orde r  a r e  
e i t h e r  be1 i e d  by t h e  r e c o r d s  and f i  l e s  o r  a r e  n o t  
s u f f i c i e n t l y  d e t a i l e d  i n  t h e  p l e a d i n g s  as r e q u i r e d  by  
K n i g h t  v .  S t a t e ,  394 So.2d 997 ( F l a .  1981) and o t h e r  
a p p r o p r i a t e  case a u t h o r i t i e s .  

I d .  a t  2 .  - 

The documents a t t a c h e d  t o  t h e  o r d e r  a r e :  ( 1 )  D e f e n d a n t ' s  m o t i o n  t o  s t r i k e  

p l e a d i n g s  c o n c e r n i n g  t h e  competency o f  t h e  De fendan t ;  ( 2 )  a  t r a n s c r i p t  o f  a  

h e a r i n g  on  May 1 ,  1978, i n  wh ich  t h e  i n s a n i t y  defense was addressed,  and a  

m o t i o n  f o r  a  con t i nuance  based on  defense c o u n s e l ' s  l a c k  o f  p r e p a r a t i o n  was 

hea rd ;  ( 3 )  an e x c e r p t  o f  ( a p p a r e n t l y )  de fense  c o u n s e l ' s  f i n a l  argument;  and 



(4) the  t r a n s c r i p t  o f  tes t imony  o f  Mary S t i l l  taken a t  t he  June 4, 1978 t r i a l  

( f i r s t  t r i a l )  of t h e  Defendant, and concern ing a l l e g a t i o n s  o f  newly d i scove red  

evidence. Of these documents, t h e  De fendan t ' s  mot ion  t o  s t r i k e  concerns the  

F i r s t  Ground (abandonment of i n s a n i t y  defense) r e g a r d i n g  i n e f f e c t i v e  counsel ;  

t h i s  F i r s t  Ground had a l r eady  been d ismissed by t he  t r i a l  c o u r t .  The second 

document, t h e  t r a n s c r i p t  o f  c e r t a i n  mot ion  hear ings ,  a1 so addresses t h e  F i r s t  

Ground (competency t o  s tand t r i a l  , which had a1 ready been express1 y  d i  smi ssed 

i n  t he  o r d e r ) ,  and f u r t h e r  addresses t he  Second Ground ( inadequate o p p o r t u n i t y  

t o  prepare f o r  t r i a l ) .  Indeed,  t h e r e i n  defense counsel exp ress l y  s t a t e d  he 

was n o t  adequate ly  prepared, suppo r t i ng  Appel l a n t ' s  Second Ground. Id., Exh. 

*. B a t  7-16. The t h i r d  document ( c l o s i n g  argument) addresses t h e  Seventh 

Ground suppo r t i ng  t he  i n e f f e c t i v e  counsel c l a im :  t h a t  c o u n s e l ' s  c l o s i n g  .- 
argument was who l l y  inadequate.  Whether t h e  a t tachment  suppor ts  or undermines 

the Seventh Ground i s  unc lea r ;  however, for  t h e  purposes o f  t h i s  b r i e f ,  

Appel l a n t  w i  11 assuliie the  t r i a l  c o u r t  i n c l uded  t he  c l o s i n g  argument t r a n s c r i p t  

t o  r e b u t  t h e  Seventh Ground. F i n a l l y ,  t he  l a s t  document ( t r a n s c r i p t  o f  Mary 

S t i l l )  i s  a  document f rom the  -- f i r s t  t r i a l  o f  the  Defendant,  which ended i n  a  

hung j u r y ;  t h e  i n c l u s i o n  o f  a  t r a n s c r i p t  from a p r i o r  t r i a l  t o  a Rule 3.850 

mot ion for re1  i e f  from judgment o f  a  separate t r i a l  i s  improper, as t h e  f i r s t  

t r i a l  was n o t  p a r t  of t h e  r e c o r d  of the  second t r i a l .  Moreover, t h e  reason 

f o r  the  i n c l u s i o n  o f  t h i s  t r a n s c r i p t  i s  who l l y  unc lea r ;  a t  a  minimum, i t  i s  

i r r e l e v a n t  t o  t he  i n e f f e c t i v e  counsel c l a im .  



The a t tachments  do n o t  undermine t h e  Grounds n o t  s p e c i f i c a l l y  addressed i n  

t h e  c o u r t ' s  Orde r ,  and t h e r e  remained a t  l e a s t  f o u r  grounds (second,  t h i r d ,  

f o u r t h  and e i g h t h )  n o t  r e j e c t e d  i n  t h e  Order  o r  i t s  a t tachmen ts .  These f o u r  

Grounds must t h e r e f o r e  have been i n s u f f i c i e n t l y  p l e d ;  as such, t h e y  were n o t  

dec ided  on t h e i r  m e r i t s .  See, e.g., McCrae v .  S t a t e ,  437 So.2d 1388 ( F l a .  

1983);  Reynolds v .  S t a t e ,  224'So:Zd 772 ( F l a .  2d DCA 1969);  T a y l o r  v .  S t a t e ,  

181 So.2d 589 ( F l a .  4 t h  DCA 1965);  Wal lace v .  S t a t e ,  463 So.2d 467 ( F l a .  2d 

DCA 1985).  -- See a l s o  C h r i s t o p h e r  11, 416 80.2d a t  454 ( i n e f f e c t i v e  counse l  

c l a i m s  i n e f f e c t i v e l y  a1 l e g e d ) .  

A l though  p o r t i o n s  o f  A p p e l l a n t ' s  i n e f f e c t i v e  counse l  c l a i m s  i n  h i s  f i r s t  

*. 3.850 m o t i o n  were p u r p o r t e d l y  dec ided  on t h e i r  m e r i t s  below, t h e  r e m a i n i n g  

p r o v i s i o n s  were n o t  d e c i d e d  o n  t h e i r  m e r i t s .  The p r o c e d u r a l  b a r  t o  a l l e g i n g  
" 

s i m i l a r  grounds f o r  r e l i e f  i n  a  second 3.850 m o t i o n  i s  t h e r e f o r e  i n a p p l i c a b l e .  

The p rocedura l  b a r s  a s s e r t e d  i n  t h e  i n s t a n t  o r d e r  a r e  t h e r e f o r e  l e g a l l y  

and f a c t u a l l y  unsuppor ted .  The p r o c e d u r a l  i m p r o p r i e t i e s  o f  t h e  c o n f e s s i o n  

suppress ion  h e a r i n g  have neve r  been a s s e r t e d  i n  e i t h e r  t h e  l ower  c o u r t  o r  t h i s  

C o u r t .  T h i s  o v e r s i g h t  was n o t  i n t e n t i o n a l ,  and indeed  was excusab ly  

n e g l e c t f u l ,  as A p p e l l a n t  was unaware o f  t hese  c l a i m s ,  and unaware o f  t h e  l e g a l  

s i g n i f i c a n c e  o f  these c l a i m s ,  p r i o r  t o  t h e  f i l i n g  o f  t h e  p r e s e n t  3.850 

m o t i o n .  Moreover,  because these  c l a i m s  concern  t h e  fundamenta l  r i g h t  o f  

p r o t e c t i o n  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  t h e  ~ ~ s u a l  p r o c e d u r a l  b a r  a g a i n s t  

r a i s i n g  d i r e c t l y  a p p e a l a b l e  i s s u e s  i n  a  3.850 m o t i o n  i s  i n a p p l i c a b l e .  



The i n e f f e c t i v e n e s s  o f  counse l  c l a i m s  a r e  i n e x t r i c a b l e  i n t e r w o v e n  i n t o  t h e  

p rocedura l  d e f i c i e n c i e s  o f  t h e  s u p p r e s s i o n  h e a r i n g .  T h e r e f o r e ,  t h e  

i n a p p l i c a b i l i t y  o f  t h e  "abuse" f i n d i n g  t o  t h e  s u p p r e s s i o n  h e a r i n g  d e f i c i e n c i e s  

1 i kewise  a p p l y  t o  t h e  i n e f f e c t i v e  c o ~ ~ n s e l  c l a i m s .  The a v a i  l a b i  li t y  and l e g a l  

s i g n i f i c a n c e  o f  t h o s e  c l a i m s  were unknown p r i o r  t o  t h e  i n s t a n t  3 .850 m o t i o n ' s  

f i l i n g .  F u r t h e r ,  w h i l e  p o r t i o i l s  o f  A p p e l l a n t ' s  i n e f f e c t i v e  counse l  c l a i m s  i n  

t h e  f i r s t  3.850 m o t i o n  were p u r p o r t e d l y  d e c i d e d  i n  t h e i r  m e r i t s ,  many o f  t h e  

grounds were d i  smi ssed as c o n t a i  n i  ng i nadequate a1 l e g a t i o n s ;  t h e s e  grounds 

have n o t  been d e c i  ded on  t h e i  r mer i  t s .  

The above summarized l e g a l  and f a c t u a l  c o n c l u s i o n s  r e q u i r e  r e v e r s a l  o f  t h e  

6- o r d e r  below, and a  f u l l  c o n s i d e r a t i o n  o f  t h e  A p p e l l a n t ' s  c l a i m s .  I f ,  however, 

t h i s  Cour t  o p i n e s  t h a t  A p p e l l a n t  has f a i l e d  t o  a d e q u a t e l y  e x p l a i n  h i s  
- 

p u r p o r t e d  "abuse" o f  t h e  3.850 m o t i o n ,  t h e n  t h i s  C o u r t  s h o u l d  remand t h '  
7 /' 

cause to t h e  l o w e r  c o u r t ;  A p p e l l a n t ' s  response t o  t h e  abuse c l a i m  w a r r a n t s  an 

e v i d e n t i a r y  h e a r i n g  on  t h a t  i s s u e .  

ISSUE I V :  WHETHER AN EVIDENTIARY HEARING NEED BE 
HELD ON THE ABUSE ISSUE 

The p r o p r i e t y  o f  h o l d i n g  an e v i d e n t i a r y  h e a r i n g  t o  d e t e r m i n e  an abuse 

i s s u e  has l o n g  been r e c o g n i z e d  by t h e  Federa l  c o u r t s .  

Once a  p a r t i c u l a r  abuse has been a1 leged,  t h e  p r i s o n e r  has 
t h e  burden o f  answer ing  t h a t  a l l e g a t i o n  and o f  p r o v i n g  t h a t  
he has n o t  abused t h e  w r i t .  I f  t h e  answer i s  i nadequa te ,  
t h e  c o u r t  may d i s m i s s  t h e  p e t i t i o n  w i t h o u t  f l ~ r t h e r  
p r o c e e d i n g s .  B u t  i f  t h e r e  i s  a  s u b s t a n t i a l  c o n f l i c t ,  a  



h e a r i n g  may be necessa ry  t o  d e t e r m i n e  t h e  a c t u a l  f a c t s .  
A p p r o p r i a t e  f i n d i n g s  and c o n c l u s i o n s  o f  l aw  can t h e n  be 
made. I n  t h i s  way an adequate r e c o r d  may be e s t a b l i s h e d  so 
t h a t  a p p e l l a t e  c o u r t s  can d e t e r m i n e  t h e  p r e c i s e  b a s i s  o f  
t h e  d i s t r i c t  c o u r t ' s  a c t i o n ,  wh ich  i s  o f t e n  shrouded i n  
a m b i g u i t y  where a  p e t i t i o n  i s  d i s m i s s e d  w i t h o u t  an 
expressed reason.  And a  p r i s o n e r  i s  g i v e n  a  f a i r e r  
o p p o r t u n i t y  t o  meet a l l  o b j e c t i o n s  t o  t h e  f i l i n g  o f  h i s  
p e t i t i o n .  

P r i c e  v .  Johns ton ,  334 U.S .  266,  292-93 (1948 ) .  T h i s  h o l d i n g  i s  p a r t i c u l a r l y  

a p p l i c a b l e  t o  t h e  i n s t a n t  f a c t s .  I n  t h e  second 3.850 m o t i o n ,  and a t  t h e  

h e a r i n g  h e l d  below, t h e  Defendant  a s s e r t e d  he was unaware o f  t h e  a v a i l a b l e  

grounds when f i l i n g  t h e  f i r s t  3.850 m o t i o n :  a t  t h e  h e a r i n g ,  t h e  Defendant  

a s s e r t e d  t h a t  h i  s  appe l  l a t e  c o i ~ n s e l  on  t h e  d i r e c t  appea l  was 1 i kewi se 1.1naware 

t. o f  t h e  p r o c e d u r a l  d e f i c i e n c i e s  a t  t h e  supp ress ion  h e a r i n g .  The S t a t e  has n o t  

c o n t e s t e d  t h a t  t h e  Defendant  was unaware o f  t h e s e  grounds d u r i n g  h i s  p r i o r  
- 

3.850 m o t i o n .  The f a c t s  a s s e r t e d  t h e r e f o r e  s u p p o r t  t h e  c o n c l u s i o n  t h a t  t h e  

i n s t a n t  grounds were n o t  i n t e n t i o n a l l y  w i t h h e l d  f r o m  t h e  p r i o r  3.850 m o t i o n .  

There c e r t a i n l y  has been no  f i n d i n g s  o f  f a c t ,  and i ndeed  o n l y  l i m i t e d  f a c t u a l  

deve lopment ,  c o n c e r n i n g  whether  t h e  Defendant  was i n e x c u s a b l y  n e g l e c t f u l  i n  

f a i l i n g  t o  r a i s e  t h e  i n s t a n t  g rounds i n  t h e  p r i o r  3.850 m o t i o n .  Under t h e s e  

c i r c u m s t a n c e s ,  " L i l t  i s  o b v i o u s  t h a t  t h e  p rocedure  f o l l o w e d  i n  t h e  D i s t r i c t  

C o u r t  i n  t h e  i n s t a n t  p roceed ing  p r e c l u d e d  a  p r o p e r  development o f  t h e  i s s u e  o f  

t h e  a l l e g e d l y  a b u s i v e  use o f  t h e  habeas co rpus  writ." - I d .  a t  293. 



Numerous Federa l  cases have l i k e w i s e  r e c o g n i z e d  t h e  need t o  conduc t  an 

e v i d e n t i a r y  h e a r i n g  on t h e  abuse i s s u e .  - See, %, Resendez v .  McKaskle,  722 

F.2d 227 ( 5 t h  C i r .  1984);  Baker v .  E s t e l l e ,  715 F.2d 1031 ( 5 t h  C i r .  1983) ,  

c e r t .  den ied ,  104 S.Ct .  1609 (1984) ;  Sockwel l  v .  Maggio, 709 F.2d 341 ( 5 t h  - - 

C i r .  1983);  Vaughan v .  E s t e l l e ,  671 F.2d 152 ( 5 t h  C i r .  1982);  McShane v .  

E s t e l l e ,  683 F.2d 867 ( 5 t h  C i r .  1982);  P o t t s  v .  Zan t ,  638 F.2d 727 ( 5 t h  C i r . ) ,  

c e r t .  den ied ,  454 U.S. 877 (1981 ) ;  Ha ley  v .  E s t e l l e ,  632 F.2d 1273 ( 5 t h  C i r .  

1980) .  -- See a l s o  cases c i t e d  i n  P o t t s  v .  Zan t ,  638 F.2d 727, 748 n.26 ( 5 t h  

C r ,  - -  c e r t .  den ied ,  454 U.S. 877 (1981) ( c o u r t  c i t e s  t w e l v e  d e c i s i o n s  i n  

wh ich  cases have been remanded t o  D i s t r i c t  C o u r t s  f o r  an e v i d e n t i a r y  h e a r i n g  

on t h e  i s s u e  o f  bypass ) .  S t a t e d  d i f f e r e n t l y ,  t h e  Federa l  c o u r t s  have h e l d  an 

e v i d e n t i a r y  h e a r i n g  i s  r e q u i r e d  u n l e s s  t h e  D i s t r i c t  C o u r t  de te rm ines  as m a t t e r  
- 

o f  law t h a t  t h e  p e t i t i o n e r  has "no  - -  chance" o f  j u s t i f y i n g  t h e  s u c c e s s i v e  

p e t i t i o n .  See, e.g., Rudolph v .  B l a c k b u r n ,  750 F.2d 302, 306 ( 5 t h  C i r .  1984);  

Jones v .  E s t e l l e ,  722 F.2d 159, 164 ( 5 t h  C i r .  1983).  c e r t .  d e n i e d ,  104 S.Ct .  

2356 (1984) .  

Because t h e  Defendant  was unaware o f  t h e  grounds a s s e r t e d  i n  t h e  p r e s e n t  

3.850 m o t i o n  u n t i l  subsequent  t o  t h e  f i l i n g  o f  t h e  p r i o r  3.850 m o t i o n ,  t h e  

De fendan t  has r a i s e d  a  p r i m a  f a c i e  de fense t o  an abuse a s s e r t i o n .  P r i o r  t o  

d i s m i s s i n g  t h i s  3.850 m o t i o n  f o r  abuse o f  t h e  R u l e s ,  t h e  De fendan t  shou ld ,  i n  

accordance w i t h  t h e  a u t h o r i t i e s  c i t e d  above, be p r o v i d e d  an e v i d e n t i a r y  



h e a r i n g  t o  d e t e r m i  ne whether  t h e  Defendant  p u r p o s e f u l  1 y w i  t h h e l  d t h e  p r e s e n t  

grounds from t h e  f i r s t  3 .850  mo t ion ,  o r  whether  t h e  Defendant  was i n e x c u s a b l y  

n e g l e c t f u l  i n  f a i l i n g  t o  a s s e r t  t h e  p r e s e n t  grounds i n  t h e  p r i o r  m o t i o n .  T h i s  

r u l i n g  i s  p a r t i c u l a r l y  a p p r o p r i a t e  g i v e n  t h e  magn i tude o f  t h e  l o w e r  c o u r t ' s  

o r d e r .  See, e .g . ,  P o t t s  v .  Zant ,  638 F.2d 727, 752 ( 5 t h  C i r .  > m. den ied ,  

454 U.S. 877 (1981) ( "The f a c t  t h a t  a man's l i f e  i s  a t  s t a k e  i s  r e l e v a n t "  t o  

d e c i s i o n  t o  p e r m i t  h e a r i n g  on  abuse i s s u e ) .  A remand on t h e  i s s u e  o f  abuse 

p r e s e r v e s  A p p e l l a n t ' s  o p p o r t u n i t y  t o  have t h e  m e r i t s  o f  h i s  c l a i m  heard .  

ISSUE V: WHETHER THE ABUSE PROVISIONS OF RULE 
3.850, WHICH BECAME EFFECTIVE 
JANUARY 1 ,  1985, SHOULD BE RETRO- 
ACTIVELY APPLIED TO RULE 3.850 PRO- 
CEEDINGS INSTITUTED PRIOR TO 1985. 

The paragraph o n  abuse i n  Ru le  3.850, e f f e c t i v e  January  1 ,  1985, i n  p a r t  

c o d i f i e d  e x i s t i n g  case l aw ,  and i n  p a r t  c r e a t e d  new law.  Numerous F l o r i d a  

cases have h e l d  t h a t  i f  a second 3.850 m o t i o n  a s s e r t e d  grounds wh ich  had been 

a s s e r t e d  i n  a p r i o r  3.850 m o t i o n ,  and those  grounds had been d e t e r m i n e d  on  

t h e i r  n ie r i  t s ,  t h e n  t h e  C o u r t  need n o t  c o n s i d e r  t h o s e  grounds i n  t h e  subsequent  

3 .850 mo t ion .  See, e . g . ,  McCrae v .  S t a t e ,  437 So.2d 1388 ( F l a .  1983).  No 

body o f  law had deve loped,  however, c o n c e r n i n g  a p r o c e d u r a l  b a r  t o  c l a i m s  

n e g l e c t f u l l y  o r  p u r p o s e f u l l y  o m i t t e d  f r o m  an e a r l i e r  3.850 m o t i o n .  The R u l e  

3.850 amendment c o n c e r n i n g  t h e  f a i l u r e  t o  a s s e r t  grounds i n  a p r i o r  m o t i o n  

c o n s t i t u t e s  a change i n  Ru le  3.850 law.  Because A p p e l l a n t ' s  Ru le  3.850 



proceed ings  were i n s t i t u t e d  l o n g  b e f o r e  t h e  amendments became e f f e c t i v e ,  t h e  

r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  " f a i l u r e  . . .  t o  a s s e r t  t h o s e  grounds i n  a  p r i o r  

mo t ion "  t o  A p p e l l a n t ' s  second 3.850 n io t i on  i s  suspec t .  

Innumerab le  m o t i o n s  under Ru le  3.850 and i t s  p redecesso r  have been fi l e d  

s i n c e  t h e i r  o r i g i n a l  p r o m u l g a t i o n .  Many, such as t h e  i n i t i a l  3.850 m o t i o n  i n  

t h i s  case, were f i l e d  w i t h o u t  t h e  p r i s o n e r  need ing  t o  c o n s i d e r  i f  a1 1 o f  h i s  

grounds f o r  r e l i e f  had been a s s e r t e d .  Whether caused by  t h e  l a c k  o f  l e g a l  

knowledge o f  t h e  m o t i o n  d r a f t e r ,  t h e  t i m e  c o n s t r a i n t s  imposed i n  p r e p a r i n g  t h e  

3.850 m o t i o n ,  t h e  d e s i r e  t o  l i m i t  a s s e r t e d  c l a i m s  to  a  manageable number, t h e  

need t o  p r e s e n t  t h e  s t r o n g e s t  c l a i m s  f i r s t ,  t h e  d r a f t e r ' s  l a c k  o f  awareness 

t. c o n c e r n i n g  t h e  l e g a l  s i g n i f i c a n c e  o f  c e r t a i n  aspec ts  o f  h i s  case, o r  a  m y r i a d  

o f  o t h e r  reasons,  numerous 3.850 mo t ions  have e i t h e r  n e g l e c t f u l l y  o r  
4. 

p u r p o s e f u l l y  n o t  i n c l u d e d  c e r t a i n  grounds wh ich  c o u l d  have been a s s e r t e d .  

W i t h  t h e  passage o f  t h e  i n s t a n t  amendment, and t h e  f a i l u r e  to  p r o v i d e  a  window 

p e r i o d  a l l o w i n g  f o r  t h e  r a i s i n g  of  p r e v i o u s l y  u n a s s e r t e d  grounds for  r e l i e f ,  

numerous p r i s o n e r s  were sudden ly  b a r r e d  f r o m  s e e k i n g  r e l i e f  based on  t h e  

unasse r ted  grounds.  

I n  sum, t h o s e  p r i s o n e r s  who f i  l e d  a  Ru le  3.850 n lo t i on  p r i o r  t o  t h e  p r e s e n t  

amendments, and i n  r e 1  i a n c e  on t h e  s t a t e  o f  t h e  l aw  as i t  e x i s t e d  when t h e y  

f i l e d  t h e i r  m o t i o n s ,  have now been p r e j ~ ~ d i c e d  by  t h e s e  amendments: v i a b l e  

grounds for r e l i e f  wh ich ,  b u t  f o r  t h e  amendments, wou ld  be a b l e  to  be 



asser ted ,  can no l o n g e r  be a s s e r t e d .  These i n e q u i t a b l e  r e s u l t s  can be avo ided  

o n l y  by  g i v i n g  t h e  amendment s t r i c t l y  p r o s p e c t i v e  a p p l i c a t i o n .  

The F l o r i d a  Supreme C o u r t  has, on  numerous o c c a s i o n s ,  addressed t h e  

r e t r o a c t i v e / p r o s p e c t i  ve app l  i c a t i o n  o f  new s t a t u t o r y  p r o v i  s i o n s .  I n  genera l  , 

s t a t u t o r y  changes i n  s u b s t a n t i v e  law must be g i v e n  p r o s p e c t i v e  a p p l i c a t i o n  

u n l e s s  the  l e g i s l a t i v e  body c l e a r l y  i n d i c a t e s  i t s  i n t e n t i o n s  t o  t h e  c o n t r a r y .  

See, e.g., S t a t e  v .  Lavazzo l  i , 434 So.2d 321 ( F l a .  1983).  The F l o r i d a  Supreme 

C o ~ ~ r t  has 1 i k e w i  se h e l d ,  however, t h a t  changes i n  p r o c e d u r a l  l a w  a r e  t o  be 

a p p l i e d  r e t r o a c t i v e l y .  See, w, Walker & LaBerge, I n c .  v .  H a l l i g a n ,  344 

So.2d 239, 243 ( F l a .  1977).  

A l though  Rule  3.850 i s  c l a s s i f i e d  as a  r u l e  o f  c r i m i n a l  p rocedure ,  c l e a r l y  

t h e  "abuse" amendment a c t s  t o  i m m e d i a t e l y  f o r e c l o s e  s u b s t a n t i v e  grounds f o r  
i 

r e l i e f .  Regard less  o f  i t s  c l a s s i f i c a t i o n ,  however, t h e  "abuse" amendment 

s i g n i f i c a n t l y  a f f e c t s  s u b s t a n t i v e  r i g h t s .  The i n s t a n t  amendment i s  t h u s  

s u b s t a n t i a l l y  s i m i l a r  t o  a  s h o r t e n i n g  o f  a  s t a t u t e  o f  l i m i t a t i o n s  w i t h o u t  an 

accompanying sav ings  c l a u s e ;  t h i s  amendment e f f e c t i v e l y  e l i m i n a t e s  p o t e n t i a l  

causes of  a c t i o n  w i t h o u t  p r o v i  d i  ng an adequate s u b s t i t u t e .  

The i n j u s t i c e  o f  t h i s  r e s u l t  i s  p a t e n t .  Fo r  t h i s  reason,  F l o r i d a  c o u r t s  

have refused t o  a p p l y  amendments s h o r t e n i n g  t h e  S t a t u t e  o f  L i m i t a t i o n s  

r e t r o a c t i v e l y  u n l e s s  a  c o n t r a r y  m a n i f e s t  l e g i s l a t i v e  i n t e n t  i s  p r e s e n t .  See, 

e.g., Foley  v .  M o r r i s ,  339 So.2d 215 ( F l a .  1976); G a r o f a l o  v .  Community 



H o s p i t a l  o f  S o u t h  Broward,  382 So.2d 722 ( F l a .  4 t h  DCA 1980) .  - - See a l s o  

Colhoun v .  Greyhound L i n e s ,  I n c . ,  265 So.2d 18 ( F l a .  1972)  ( S t a t u t e  of 

L i m i t a t i o n s  i s  p r o c e d u r a l ) ;  P l e d g e r  v .  Burnup & Sims, I n c . ,  432 So.2d 1323 

( F l a .  4 t h  DCA 1983) ;  - c e r t .  - d e n i e d ,  446 So.2d 99 ( F l a .  1984)  ( S t a t u t e  of 

L i m i t a t i o n s  i s  p r o c e d u r a l ) .  

The F l o r i d a  Supreme C o u r t  s h o u l d  a p p l y  t h e s e  r u l e s  of s t a t u t o r y  

i n t e r p r e t a t i o n  t o  R u l e  3.850. Nowhere i n  Ru le  3.850 i s  t h e r e  any  i n d i c a t i o n  

t h a t  t h e  "abuse"  amendment s h o u l d  be g i v e n  r e t r o a c t i v e  e f f e c t .  Because t h e  

amendment i m m e d i a t e l y  f o r e c l o s e s  an o t h e r w i s e  a v a i l a b l e  g r o u n d  f o r  r e l i e f ,  a  

c o n s i s t e n t  a p p l i c a t i o n  o f  t h e  i n t e r p r e t i v e  p r e c e p t s  l a i d  down b y  t h e  F l o r i d a  

da Supreme C o u r t  r e q u i r e s  t h a t  t h e  amendment s h o u l d  be g i v e n  p r o s p e c t i v e  e f f e c t  

o n l y .  I n d e e d ,  t h e  reasons  f o r  p r o v i d i n g  s t r i c t l y  p r o s p e c t i v e  a p p l i c a t i o n  i s  
- 

even more compel 1  i n g  i n  t h e  amendment t o  R u l e  3 .850  t h a n  i n  t h e  amendments t o  

s t a t u t e s  o f  l i m i t a t i o n s :  w h i l e  a  p o t e n t i a l  p l a i n t i f f  may be b a r r e d  f r o m  a  

s u i t  for damages, a  Ru le  3.850 movant  w i l l  be b a r r e d  f r o m  r e l e a s e  f r o m  p r i s o n ,  

and, i n  t h e  i n s t a n t  case,  be b a r r e d  f r o m  r e l i e f  f r o m  a  d e a t h  s e n t e n c e .  

C l e a r l y ,  if t h e  ends o f  j u s t i c e  a r e  s e r v e d  b y  p r e s e r v i n g  g rounds  f o r  damages, 

t h e  ends o f  j u s t i c e  a r e  s e r v e d  b y  p r e s e r v i n g  g rounds  f o r  r e l i e f  f r o m  a  d e a t h  

sen tence .  

Moreover ,  n o t  o n l y  i s  an i n t e n d e d  r e t r o a c t i v e  a p p l i c a t i o n  of t h e  "abuse"  

absen t  f r o m  t h e  amendment, b u t  i n s t e a d  a  c o n t r a r y  i n t e n t i o n  i s  a p p a r e n t .  The 



amendment t o  Rule 3.850 imposed i t s  own p r e v i o u s l y  a b s e n t  " s t a t u t e  of 

l i m i t a t i o n s "  by  r e q u i r i n g  a l l  3.850 mo t ions  t o  be f i l e d  w i t h i n  two y e a r s  of 

judgment.  The F l o r i d a  Supreme C o u r t ,  a p p a r e n t l y  concerned w i t h  t h e  a u t o m a t i c  

f o r e c l o s u r e  o f  a l l  p r i s o n e r s  sentenced p r i o r  t o  January  1, 1983, p r o v i d e d  a  

one y e a r  window p e r i o d  f o r  a l l  movants t o  f i l e  3.850 m o t i o n s .  See, e.g., 

Carpen te r  v .  F l o r i d a  C e n t r a l  C r e d i t  Un ion ,  369 So.2d 935 ( F l a .  1979) 

( i n c l u s i o n  o f  " sav ings  c l a u s e "  i n  amendment r e d u c i n g  t h e  l i m i t a t i o n s  p e r i o d  

i n d i c a t e s  l e g i s l a t i v e  i n t e n t  t h a t  amendment i s  t o  be r e t r o a c t i v e l y  a p p l i e d ,  

and i m p a r t s  r e t r o a c t i v i t y  upon s t a t u t e ) .  The amendment r e q u i r i n g  a l l  3.850 

mo t ions  t o  be f i l e d  w i t h i n  two y e a r s  o f  judgment and s e n t e n c i n g  i s  c l e a r l y  

- i n t e n d e d  t o  be r e t r o a c t i v e .  

I n  c o n t r a s t ,  t h e r e  i s  no such sav ings  c l a u s e  c o n c e r n i n g  t h e  immedia te  
b 

f o r e c l o s u r e  o f  a  p r i  soners  ' r i g h t s  t o  a s s e r t  p r e v i o u s l y  u n a s s e r t e d  grounds.  

When t h e  F l o r i d a  Supreme C o u r t  wanted t o  c l a r i f y  t h e  r e t r o a c t i v i t y  o f  a  3.850 

amendment wh ich  ba rs  f u r t h e r  3.850 r e l i e f  ( immedia te  l i m i t a t i o n  o n  3.850 

f i l i n g s  t o  two y e a r s  a f t e r  j udgmen t ) ,  i t  d i d  so  w i t h  c l a r i t y .  The F l o r i d a  

Supreme C o u r t  c o u l d  1 i k e w i  se have i n d i c a t e d  w i t h  equa l  c l a r i t y  i t s  d e s i r e  t o  

a p p l y  r e t r o a c t i v e l y  an amendment wh ich  b a r s  f u r t h e r  3.850 r e l i e f  (g rounds n o t  

p r e v i o u s l y  a s s e r t e d  a r e  no l o n g e r  a v a i  l a b l e  grounds f o r  r e 1  i e f )  . Because t h e  

C o u r t  d i d  n o t  m a n i f e s t  i t s  p l a i n  i n t e n t  t o  r e t r o a c t i v e l y  a p p l y  t h e  i n s t a n t  

amendment t o  Ru le  3.850,  t h e  p resumpt ion  mandated i s  t h a t  t h e  amendment was t o  

o p e r a t e  p r o s p e c t i v e l y  o n l y .  



Indeed,  t h e  c l a s s i f i c a t i o n s  c r e a t e d  b y  a  r u l i n g  t h a t  t h e  "abuse"  amendment 

i s  t o  be a p p l i e d  r e t r o a c t i v e l y  a r e  i n e q u i t a b l e  and s u s p e c t .  Under  t h i s  

c o n s t r u c t i o n ,  t h e  R u l e  wou ld  p r o v i d e  g r e a t e r  r i g h t s  t o  a  p r i s o n e r  sen tenced  i n  

1960, and who has d e l a y e d  f i l i n g  any 3.850 m o t i o n ,  t h a n  t o  a  p r i s o n e r  

c o n v i c t e d  i n  1978 who p r o m p t l y  s o u g h t  t o  p r e s e n t  h i s  known 3.850 g rounds  t o  

t h e  c o u r t s ,  b u t  who i n a d v e r t e n t l y  f a i l e d  t o  i n c l u d e  a l l  h i s  g rounds  i n  t h a t  

m o t i o n .  The f i r s t  p r i s o n e r  c o u l d  seek R u l e  3 .850  r e l i e f  i n  1985; t h e  second 

p r i s o n e r  i s  f o r e c l o s e d  from 3.850 r e l i e f  i n  1985.  The second p r i s o n e r  has n o t  

"abused" t h e  3 .850 m o t i o n ,  and c e r t a i n l y  has n o t  "abused"  t h e  3 .850  m o t i o n  t o  

a  g r e a t e r  e x t e n t  t h a n  p r i s o n e r s  who s a t  o n  t h e i r  r i g h t s  f o r  25 y e a r s .  

J- The 3.850 amendment c o n c e r n i n g  "abuse" s h o u l d  t h e r e f o r e  be a p p l  i ed 

p r o s p e c t i v e l y  o n l y .  F i r s t ,  i t  i s  i n e q u i t a b l e  t o  f o r e c l o s e  g rounds  for r e l i e f  .. 
p r e v i o u s l y  a v a i l a b l e  w i t h o u t  p r o v i d i n g  a  window p e r i o d  for t h e  a s s e r t i o n  of 

t h o s e  grounds .  Second, a l t h o u g h  n o m i n a l l y  p r o c e d u r a l ,  c l e a r l y  t h e  "abuse"  

p r o v i s i o n  o f  R u l e  3 .850 f o r e c l o s e s  t h e  a s s e r t i o n  of s i g n i f i c a n t  s u b s t a n t i v e  

r i g h t s ,  and t h e  g e n e r a l  r u l e  o f  r e t r o a c t i v i t y  a p p l y i n g  p r o c e d u r a l  r u l e s  i s  

i n a p p l i c a b l e .  I n s t e a d ,  t h e  3.850 amendment i s  a k i n  t o  an amendment s h o r t e n i n g  

a  s t a t u t e  of l i m i t a t i o n s ,  and t h e r e f o r e ,  l i k e  amendments s h o r t e n i q g  a  s t a t u t e  

of l i m i t a t i o n ,  t h e  i n s t a n t  amendment s h o u l d  n o t  be g i v e n  r e t r o a c t i v e  

a p p l i c a t i o n .  T h i r d ,  d r a f t e r s  o f  t h e  amended R u l e  3 .850  were c l e a r l y  c a p a b l e  

of p r o v i d i n g  an i n d i c a t i o n  t h a t  c e r t a i n  p r o v i s i o n s  s h o u l d  be a p p l i e d  



r e t r o a c t i v e l y ,  as t h e y  p r o v i d e d  a  "sav ings  c l a u s e "  t o  t h e  two-year 1 i m i t a t i o n  

on f i l i n g  mot ions .  Such a  m a n i f e s t e d  i n t e n t  o f  r e t r o a c t i v e  a p p l i c a t i o n  i s  

consp icuous ly  absen t  f rom t h e  "abuse" amendment, and t h e  r e q u i r e d  s p e c i f i c i t y  

of  t h e  i n t e n d e d  r e t r o a c t i v i t y  i s  absen t .  F i n a l l y ,  t h e  i n e q u i t i e s  c r e a t e d  

among e q u a l l y  d i l i g e n t  p r i s o n e r s  by a p p l y i n g  t h e  amendment r e t r o a c t i v e l y  

f u r t h e r  compels t h e  c o n c l u s i o n  t h a t  t h e  amendment was i n t e n d e d  t o  have 

p r o s p e c t i v e  a p p l i c a t i o n  o n l y .  

CONCLUSION 

A p p e l l a n t ' s  3.850 mot ion  below a s s e r t s  s u b s t a n t i a l  s e r i o u s  c o n s t i t u t i o n a l  

v i o l a t i o n s .  H i s  r i g h t s  a g a i n s t  s e l f  i n c r i m i n a t i o n  were i m p e r m i s s i b l y  

1- i n f r i n g e d  upon a t  t h e  c o n f e s s i o n  suppress ion  h e a r i n g  h e r e i n :  a  " c o n f e s s i o n "  
n 

was r u l e d  a d m i s s i b l e  w i t h o u t  t h e  a p p e l l a n t  b e i n g  a b l e  t o  t e s t i f y  a t  t h e  
CL 

h e a r i n g .  The f a i l u r e  t o  t e s t i f y  was caused by t h e  t r i a l  c o u r t ' s  f a i l u r e  t o  

r u l e  on t h e  l a t e r  a d m i s s i b i l i t y  o f  a p p e l l a n t ' s  h e a r i n g  t e s t i m o n y ,  and by 

A p p e l l a n t ' s  t r i a l  c o u n s e l ' s  i gno rance  o f  t h e  law  on t h e  i s s u e  o f  t h e  l a t e r  

a d m i s s i b i l  i t y  o f  t h e  tes t imony .  

Here in ,  A p p e l l a n t  i s  s i m p l y  a s k i n g  t h i s  C o u r t  t o  p e r m i t  t h e  m e r i t s  o f  h i s  

c la ims  t o  be heard.  A p p e l l a n t  has n o t  "ab l~sed"  t h e  3.850 procedures.  He was 

unaware o f  t h e  p r e s e n t  grounds a t  t h e  t i m e  o f  t h e  f i  1  i n g  h i s  p r i o r  mo t ion .  

A p p e l l a n t  cannot  be f a u l t e d  f o r  t h e  f a i l u r e  o f  h i s  p r i o r  3.850 counsel  t o  

recogn ize  t h e  s i g n i f i c a n t  c l a i m s  a s s e r t e d  i n  t h i s  second 3.850 m o t i o n .  The 



a p p e l l a n t  has a  r i g h t ,  and i ndeed  j u s t i c e  demands, f o r  t h e s e  c l a i m s  t o  be 

hea rd .  A p p e l l a n t  shou ld ,  a t  a  minimum, be p e r m i t t e d  t o  r e b u t  t h e  c o n c l u s i o n  

t h a t  he has abused t h e  3.850 p rocedures .  A p p e l l a n t ' s  l a c k  o f  knowledge 

c o n c e r n i n g  t h e s e  grounds has n o t  been c o n t e s t e d  by t h e  s t a t e .  The f a c t u a l  

c o n c l u s i o n  t h a t  a p p e l l a n t  abused t h e  3 .850 p r o c e d u r e  i s  s u s p e c t  and t h e  

a p p e l l a n t  s h o u l d  be p e r m i t t e d  an o p p o r t u n i t y  t o  p r e s e n t  ev idence  t o  r e b u t  such 

a  c o n c l u s i o n .  

F i n a l l y ,  a p p e l l a n t ' s  3.850 p roceed ings  were i n s t i t u t e d  l o n g  be fo re  t h e  

i n s t a n t  amendments were i n s t i  t u t e d .  The amendments, t h e r e f o r e ,  s h o u l d  n o t  be 

a p p l  i c a b l e  t o  t h e  p r e s e n t  3 .850 m o t i o n .  I ndeed ,  p r e c e p t s  of l e g i s l a t i v e  

i i n t e r p r e t a t i o n  which have l o n g  been r e c o g n i z e d  and a p p l  i e d  by  t h i s  C o u r t  
0 compel a  d e c i s i o n  t h a t  t h e  amendment c o n c e r n i n g  successor  m o t i o n s  s h o u l d  be 
C 

a p p l  i e d  p r o s p e c t i v e l y  o n l y .  Th i  s  amendment t o  an a1 l e g e d l y  p r o c e d u r a l  r u l e  

has f o r e c l o s e d  s i g n i f i c a n t  s u b s t a n t i v e  r i g h t s .  As w i t h  s t a t u t e  o f  1  i m i t a t i o n  

amendments, t h e  i n s t a n t  amendment s h o u l d  n o t  be a p p l i e d  r e t r o a c t i v e l y  absen t  a  

m a n i f e s t  i n t e n t .  Such an i n t e n t  i s  c o n s p i c u o u s l y  absen t  f r o m  t h e  p r e s e n t  

amendment, and t h u s  t h e  amendment s h o u l d  be g i v e n  s t r i c t l y  p r o s p e c t i v e  

a p p l  i c a t i o n .  

Permeat ing  t h e  i s s u e s  p r e s e n t e d  h e r e i n ,  o f  cou rse ,  i s  t h e  un iqueness  of 

t h e  p e n a l t y  b e i n g  c h a l l e n g e d .  The f i n a l i t y  o f  t h i s  C o u r t ' s  d e c i s i o n  i s  a  

f a c t o r  wh ich  cannot  be i g n o r e d .  U n l i k e  many o t h e r  p r i s o n e r s ,  A p p e l l a n t  w i l l  



have h i s  o p p o r t u n i t i e s  t o  c o n t e s t  t h e  c o n s t i t u t i o n a l  v a l  i d i  t y  of  h i s  

c o n v i c t i o n  pe rmanen t l y  t e r m i n a t e d .  Th is  i s  n o t  t o  say t h a t  dea th  sentenced 

i nmates shou ld  be excepted f r o m  t h e  p r o c e d u r a l  ba rs  t o  a s s e r t i  ng s u b s t a n t i v e  

grounds f o r  r e l i e f  f r o m  judgment.  The f i n a l i t y  o f  a  dea th  sentence,  however, 

does r e q u i r e  t h a t  m e r i t o r i o u s  c l a i m s  shou ld  be p rocedura l  l y  b a r r e d  o n l y  where 

t h e  evidence s t r o n g l y  shows t h a t  t h e  movant has abused t h e  procedure.  

Obv ious ly ,  such a  de te rm i  n a t i o n  cannot be made w i t h o u t  p r o v i d i n g  t h e  movant an 

o p p o r t u n i t y  t o  e s t a b l i s h  t h a t  he has n o t  abused t h e  p rocedure .  O n l y  a f t e r  t h e  

f u l l  f a c t s  have been deve loped and t h e  C o u r t  has determined,  w i t h  due 

c o n s i d e r a t i o n  f o r  t h e  f i n a l i t y  o f  i t s  r u l i n g ,  t h a t  t h e  c l a i m s  shou ld  be 

4. p r o c e d u r a l l y  b a r r e d ,  shou ld  a  r u l e  o f  procedure a c t  t o  f o r e c l o s e  a  dea th  
3 

sentenced inmate f r o m  h a v i n g  m e r i t o r i o u s  c l a i m s  f u l l y  and f a i r l y  dec ided .  
C 

M r .  C h r i s t o p h e r  s i m p l y  seeks an o p p o r t u n i t y  t o  t e l l  h i s  s i d e  o f  t h e  s t o r y  ~ 

concern ing  h i s  c o n f e s s i o n .  He has n o t  had an o p p o r t u n i t y  t o  do so i n  these 

proceedings.  T h i s  o m i s s i o n  was n o t  M r .  C h r i s t o p h e r ' s  f a u l t .  H i s  counse l ,  

i g n o r a n t  of t h e  law, wrong ly  adv ised  him. Moreover., t h e  C o u r t  c o n d u c t i n g  t h e  

h e a r i n g  was a l s o  i n  e r r o r ,  as i t  r e f u s e d  t o  r u l e  on whether M r .  C h r i s t o p h e r  

c o u l d  t e s t i f y  a t  t h e  h e a r i n g  w i t h o u t  r i s k i n g  s e l f - i n c r i m i n a t i o n .  These 

j u d i c i a l  and counse lo r  e r r o r s  shou ld  n o t  f o r e c l o s e  M r .  C h r i s t o p h e r ' s  r i g h t s  

t o  ba r  t h e  i n t r o d u c t i o n  o f  a  c o n f e s s i o n  o b t a i n e d  i n  v i o l a t i o n  of  h i s  

c o n s t i t u t i o n a l  r i g h t s .  U n t i l  he has an o p p o r t u n i t y  t o  t e s t i f y  c o n c e r n i n g  t h e  



c i rcumstances s u r r o u n d i n g  h i s  c o n f e s s i o n ,  t h i s  C o u r t  canno t  be c e r t a i n  t h a t  

M r .  C h r i s t o p h e r ' s  conv i  c t i o n  compl i e s  w i t h  t h e  mandates o f  t h e  U n i t e d  S t a t e s  

and F l o r i d a  c o n s t i t u t i o n s .  T h i s  c l o u d  o f  doub t  must be removed p r i o r  t o  t h e  

i r r~pos i  t i o n  o f  t h e  u l t i m a t e  punishment 
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