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PRELIMINARY STATEMENT 

In this brief, the parties will generally be referred to as 

follows: Petitioner, J a m e s  R. B urns, a s  J a m e s  R. B urns, or 

Petitioner; Respondent, GCC Beverages, Inc., a s  G C C  Beverages, 

Pepsi-Cola, Pepsi, or Respondent throughout the brief. 



STATEMENT OF THE CASE AND FACTS 

The Petitioner, James R. Burns, was denied a t r i a l  by 

jury when the trial judge summarily ordered that he failed to 

overcome a presumption by proof of fraud or other corrupt means 

employed by the person initiating the prosecution pursuant to 

Gallucci v. Milavic, 100 So. 2d 375 (Fla. 1958). 

The First District Court of Appeal certified the following 

question, pursuant to Florida Rule of Appellate Procedure 

9.030 (a)(2)(A)(v), as being one of great public importance: 

In a suit for malicious prosecution, 
does a presumption of the existence of 
probable cause arise from a magistrate's 
finding of probable cause for an arrest 
warrant, that presumption being conclusive 
absent proof of fraud or other corrupt means 
employed by the person initiating the prosecution? 

On January 17, 1984, Respondent filed its motion for summary 

judgment based on the deposition of James R. Burns and a certi- 

fied copy of the arrest warrant (R-14). On February 24, 1984, 

Respondent filed its memorandum of law in support of its motion 

for summary judgment (R-16). 

On March 5, 1984, the trial court denied Respondent's motion 

for summary judgment on both the malicious prosecution and false 

imprisonment counts (R-72). 

On March 30, 1984, Respondent again filed an additional 

motion for summary judgment. The Respondent's second motion was 

substantially the same as its previously denied motion. In the 

second motion for summary judgment, Respondent requested that the 

trial court consider the depositions of David Beckham and Marie 



Smith (R-73-74). The depositions of David Beckham and Marie 

Smith were not transcribed until April 1 7 ,  1 9 8 4 ,  a n d  w e r e  

subsequently filed. 

Five days before the scheduled trial in this cause, the 

trial court entered an order granting Respondent's motion for 

summary judgment on the malicious prosecution count only 

(R-91-92). The trial judge left intact the second count charging 

the Respondent with false imprisonment. 

In the trial court's Order granting summary j u d g m e n t ,  

the court ruled that there is no genuine issue of material fact 

relating to the issue of probable cause for the criminal proceed- 

ings against the Petitioner. The trial court found that Petit- 

tioner's arrest warrant (-11-12) "raised a presumption of the 

existence of probable cause which could only be overcome by proof 

of fraud or other improper means in securing the committal." 

Prior to the commencement of this law suit, James R. Burns 

was employed as a route salesman and delivery driver for Respon- 

dent, GCC Beverages, doing business as Pepsi-Cola Bottlers of 

Jacksonville. Mr. Burns' duties in the course of his employment 

were to provide carbonated beverages to Pepsi-Cola's customers. 

Pepsi-Cola's customers were either on a cash basis or on a charge 

basis (deposition of Marie Smith, at 50-51). In servicing these 

accounts, James R. Burns would receive a daily computerized route 

s l i p  prepared by the Respondent for each customer. These 

computerized documents indicated whether the customer was on a 

cash or charge basis. One of these customers, known as Pit Stop 

Service Station, which was a gas station-convenience store, was 



on a charge basis (R-35-42,50,52,62). 

When Pit Stop became more than sixty days delinquent in its 

charge account, Pepsi-Cola called Pit Stop to request payment. 

Pit Stop's controller told Pepsi-Cola that it could expect Pit 

Stop's check by the end of the week. When more than one week 

passed and Pepsi-Cola had not received payment from Pit Stop, 

Pepsi-Cola called Pit Stop again and found out that Pit Stop had 

a new controller. At that time, Pit Stop's new controller told 

Pepsi-Cola that he would try to get Pit Stop's "check out next 

week." (R-48-49). When several more weeks passed and Pepsi-Cola 

still had not received payment from Pit Stop, Pepsi-Cola called 

Pit Stop's new controller again. This time Pit Stop's new 

controller told Pepsi that Pit Stop did not owe Pepsi the money 

because Pit Stop had been paying James R. Burns cash for its soft 

drink deliveries all along (R-49). After accusing James R. Burns 

of taking cash from Pit Stop and not turning the cash over to 

Pepsi-Cola, Pepsi-Cola's management terminated Petitioner effec- 

tive October 21, 1982 (R-95). 

Respondent's reason for terminating J. R. Burns was alleged- 

ly for having an altercation with a supervisor and for writing 

unspecified worthless checks(deposition of David Harley Beckham, 

at 16, 17). 

David Beckham fired the Petitioner allegedly for the above 

stated reasons. Additionally, he requested that Marie Smith call 

the Jacksonville Sheriff's Office and make the report that 

J. R. Burns stole cash from the company. 

It is interesting to note the many inconsistencies of David 



Beckham's testimony. 

"Pit Stop had originally been a credit 
account in early 1982 as a temporary 
charge because of the enlarged volume 
of products used in its grand opening. 
(Depo. of Beckham at 11-13)." 

Respondent's customer's application for credit, which is 

Plaintiff's Exhibit 2 to the deposition of Marie Smith, shows a 

credit limit of $500.00 was approved by David Beckham on Janu- 

ary 13, 1982. This directly contradicts David Beckham's testimo- 

ny that the customer was only a cash customer. In addition, 

contrary to the $500.00 credit limit and David Beckham's repre- 

sentation that the account was a temporary restricted charge, 

Respondent received a check dated April 30, 1982, in the amount 

of $3,070.20. This check represents payment for at least four 

invoices which were charged pursuant to credit extended to 

Respondent's customer (R-52; Plaintiff's Exhibit 1, attached to 

the deposition of Marie Smith). 

After Petitioner's arrest and before his trial for theft, 

Respondent received only $63.10 on a cash basis from Pit Stop 

before service to Pit Stop was discontinued (R-80). 

Marie Smith testified prior to James R. Burns' criminal 

trial that the customer had a charge account and still owed 

Pepsi-Cola "the money" (R-51, 59). 

On or about October 25, 1982, Marie Smith, assistant 

controller of Pepsi, telephoned the Jacksonville Sheriff's 

Office and reported to Officer W. J. Stevenson that Petitioner 

took cash from Respondent, specifically: 

"[a] former employee of Pepsi-Cola, a white 
male approximately 6'3" and weighing 135 lbs. 



with sandy blonde hair and blue eyes whose 
name is James Robert Burns did accept cash 
payment for the delivery of soda drinks and 
did not turn in said payment to his employer, 
Pepsi-Cola Bottlers' Inc ...."( R-11). 

Marie Smith provided the above information to Officer Stevenson 

even though each and every computerized route slip representing 

deliveries to Pit Stop indicated "charge." Marie Smith also 

realized that Pit Stop was delinquent in paying its charge 

account. Furthermore, nothing in Pepsi-Cola's records showed 

that James R. Burns had taken money that belonged to GCC Bever- 

ages from Pit Stop (deposition of Marie Smith, at 10, 16). 

Marie Smith never told any State Attorney or any member of the 

Jacksonville Sheriff's Office that she had no evidence proving 

that James R. Burns took money belonging to GCC Beverages 

from Pit Stop (deposition of Marie Smith, at 39-40). 

The information which Marie Smith provided to Officer 

Stevenson led to James R. Burns' arrest and criminal prosecution 

involving eight counts of grand theft. The charges against 

Mr. Burns were not resolved until March 11, 1983, when he was 

found not guilty of all charges by a jury in the Circuit Court of 

Jacksonville, Duval County, Florida (R-11-12, 93). While these 

charges against James R. Burns were still pending, Pepsi-Cola 

believed that Pit Stop was responsible for its delinquent account 

and attempted to get Pit Stop to pay its debt. 

Marie Smith wrote Pit Stop's new controller on December 14, 

1982, in an effort to reach an agreement on Pit Stop's delinquent 

account. In that letter, Pepsi's assistant controller stated: 

"(w)e have no proof that our ex-salesman did not take the 



money." At her deposition, Marie Smith admitted that when she 

wrote the above sentence, she inadvertently put in a double 

negative and actually meant to say, "We have no proof that our 

ex-salesman took the money." (Deposition of Marie Smith, at 

50-51 and Plaintiff's Exhibit 3 for identification). Marie Smith 

wrote this letter requesting payment from Pit Stop since she 

believed that Pit Stop owed Pepsi-Cola on its delinquent account 

In this civil action, Appellant filed a two-count complaint 

alleging malicious prosecution and false imprisonment. In Count 

I, the malicious prosecution count, Appellant alleged: 

"During October 1982, the Defendant, through 
its agents and servants, were responsible for 
and did instigate, commence and continue an 
original criminal proceeding against the Plain- 
tiff on or about October 25, 1982, charging him 
with eight counts of grand theft prosecuted by 
the State Attorney's Office in and for Duval 
County, Jacksonville, Florida. The charges 
included eight counts of grand theft or larceny, 
claiming that the Plaintiff while employed as 
a route salesman and delivery driver received 
cash from a customer of the Defendant and further 
charged that the Plaintiff did convert and steal 
the said cash from a customer known as Pit Stop, 
allegedly not reporting it to the Defendant...... 
The Defendant, GCC, through its agents and 
servants, did not act in good faith in instigating 
and continuing the aforesaid criminal proceedings 
without probable cause and without any reason- 
able or honest belief that the Plaintiff was 
guilty. Furthermore, the Defendant, GCC, had 
actual knowledge and proof that said charges 
were groundless and false and still continued 
to foster the prosecution of the Plaintiff for 
the sole hope of insulating itself from civil 
liability."(R-1-2). 

James R. Burns testified at his deposition in this case that 

Pepsi changed the date on one of Pit Stop's invoices in an 

attempt to match the information on the invoice with what the 
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Petitioner, James R. Burns, at 48-50). 
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POINT I 

THE LOWER COURT ERRED BY REQUIRING 
THE PETITIONER TO PROVE FRAUD OR OTHER 

CORRUPT MEANS IN RESPONSE TO A MOTION FOR 
SUMMARY JUDGMENT 

The lower courts have misapplied the standard set forth in 

Gallucci v. Hilavic, 100 So. 2d 375 (Fla. 1958), which was based 

on a directed verdict ruling. By applying Gallucci v. Hilavic, 

the lower courts have shifted the burden of proof to the Peti- 

tioner. The burden of proof which the trial court and the First 

District Court of Appeal have established for Petitioner is too 

harsh for the summary judgment stage. A summary judgment 

proceeding is not intended to be a "trial by affidavit or 

deposition." Connell v. Sledge, 306 So. 2d 194 (Fla. 1st DCA 

1975). Because the granting of a summary judgment i s  "in 

derogation of the constitutionally protected right to trial," the 

party moving for summary judgment must conclusively show the 

"non-existence of a genuine issue of material fact." Holl 

v. Talcott, 191 So. 2d 40 (Fla. 1966). 

In Gallucci the Plaintiff charged the Defendant with: 

"having instigated the prosecutions without 
probable cause and with reckless disregard 
of Appellant's rights under circumstances 
demonstrating oppression and wantonness, all 
of which so it was alleged, caused the Appellant 
financial loss, bodily distress and humiliation." 
100 So. 2d 375, 377. 

After the Plaintiff's testimony in Gallucci, the trial judge 

directed a verdict against the Plaintiff. On appeal, the Supreme 

Court stated "that once a Plaintiff fails to prove absence of 

probable cause, he loses his case..." There is no authority that 



t h i s  r u l e  a p p l i e s  t o  summary j u d g m e n t  p r o c e e d i n g s .  

I n  t h e  c a s e  a t  b a r ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  

s t a t e d  i n  i t s  En B a n c  o p i n i o n :  

" A p p e l l a n t  a r g u e s  t h a t  t h e  G a l l n c c i  r u l e  d o e s  
n o t  a p p l y ,  a n d  f o r  t h a t  c o n t e n t i o n  r e l i e s  o n  o u r  
d e c i s i o n  i n  P i n k e r t o n  v.  E d w a r d s ,  4 2 5  S o .  2d 
1 4 7  ( F l a .  1st DCA 1 9 8 3 ) .  

I n  P i n k e r t o n  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  f o u n d  t h a t  

t h e  d e n i a l  o f  a n  e n t r y  o f  a m o t i o n  f o r  j u d g m e n t  o f  a c q u i t t a l  i n  

a c c o r d a n c e  w i t h  F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 3 8 0  was 

n o t  s u f f i c i e n t  t o  c r e a t e  a " p r e s u m p t i o n  o f  p r o b a b l e  c a u s e  s o  a s  

t o  b a r  a l a t e r  a c t i o n  f o r  m a l i c i o u s  p r o s e c u t i o n . "  T h e  summary 

j u d g m e n t  e n t e r e d  a g a i n s t  P i n k e r t o n  was t h e n  r e v e r s e d  a n d  r emand-  

e d .  

I n  R o d g e r s  v .  W. T. G r a n t  Company,  3 4 1  S o .  2d 5 1 1  ( F l a .  

1 9 7 6 ) ,  t h e  t r i a l  c o u r t  e n t e r e d  a summary f i n a l  j u d g m e n t  i n  f a v o r  

o f  W .  T .  G r a n t  C o m p a n y .  T h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  

a f f i r m e d  t h e  t r i a l  c o u r t ' s  o r d e r ,  r e l y i n g  u p o n  t h e  G a l l u c c i  

v .  M a l a v i c  r u l e .  I n  R o d g e r s ,  t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  

c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  a s  o n e  o f  g r e a t  p u b l i c  i m p o r -  

t a n c e  t o  t h i s  c o u r t :  

"Does  t h e  c o m m i t t a l  o r d e r  o f  a 
m a g i s t r a t e  i m p o r t  p r o b a b l e  c a u s e  
t o  p r o s e c u t e  a n d  t h u s  b a r  a s u b -  
s e q u e n t  m a l i c i o u s  p r o s e c u t i o n  a c t i o n ,  
n o t w i t h s t a n d i n g  t h a t  t h e  m o t i v e  f o r  
i t s  e n t r y  was  t o  b a r  t h a t  a c t i o n ? "  

T h e  F l o r i d a  S u p r e m e  C o u r t  r e f u s e d  t o  r e c o n s i d e r  t h e  G a l l u c c i  

r u l e  i n  R o d g e r s  v, W. T. G r a n t  Company b e c a u s e  t h e  f a c t s  i n  t h e  

l a t t e r  case d i d  " n o t  f i t  w i t h i n  t h e  s t a n d a r d  G a l l u c c i  s i t u a -  

t i o n . .  . I f .  T h e  F l o r i d a  S u p r e m e  C o u r t  r e v e r s e d  t h e  t r i a l  c o u r t ' s  



summary judgment ruling in Rodgers since the magistrate's 

committal order did not bar the subsequent malicious prosecution 

action. 

There are many instances in the record wherein the Petition- 

er showed that Marie Smith did not simply lay out to Officer 

Stevenson all the facts that were available to her. She conceal- 

ed information from Officer Stevenson that would have led the 

officer to investigate Pepsi's customer. According to Officer 

Stevenson's affidavit, Marie Smith reported to him that Mr. Burns 

took the money. Yet on December 14, 1982, approximately three 

months before James Burns was acquitted of all charges, Marie 

Smith was trying to collect this money from Pepsi's customer. 

The Petitioner alleged in his complaint that Pepsi also 

changed the date on one of its invoices prior to his criminal 

trial in an effort to match the information on that invoice and 

secure his conviction (deposition of James R. Burns at 48-50). 

The Respondent has yet to contradict these allegations. These 

allegationshave nothing to do with a probable cause hearing. One 

of the elements for the bringing of a malicious prosecution 

action is a commencement or continuance of an original civil or 

criminal judicial proceeding. Kelly v. Millers of Orlando, I n c . ,  

294 So. 2d 704, 706 (Fla. 4th DCA 1974). 

There is record evidence relied on by Petitioner to show a 

genuine issue of material fact which may or may not overcome the 

Gallucci presumption of probable cause. The question of whether 

Respondent initiating and continuing Petitioner's criminal 

prosecution without probable cause must be for the jury to 



d e t e r m i n e .  " P r o b a b l e  c a u s e "  i n  t h i s  c o n t e x t  h a s  b e e n  d e f i n e d  

a s :  

" A  r e a s o n a b l e  g r o u n d  o f  s u s p i c i o n ,  
s u p p o r t e d  by c i r c u m s t a n c e s  s u f f i c i e n t l y  
s t r o n g  i n  t h e m s e l v e s  t o  w a r r a n t  a c a u t i o u s  
man i n  t h e  b e l i e f  t h a t  t h e  p e r s o n  a c c u s e d  
i s  g u i l t y  o f  t h e  o f f e n s e  w i t h  w h i c h  h e  i s  
c h a r g e d . "  L i a b o s  v .  Ha rman ,  2 1 5  So .  2d 4 8 7 ,  
4 8 8  ( F l a .  2nd  DCA 1 9 6 8 ) ;  K e l l y  v.  Millers of  
O r l a n d o ,  I n c . ,  2 9 4  S o .  2d 7 0 4 ,  7 0 6  ( F l a .  4 t h  
DCA 1 9 7 4 ) .  

I n  f u r t h e r  d e l i n e a t i n g  t h e  p r o b a b l e  c a u s e  c o n c e p t ,  t h e  

F l o r i d a  c o u r t s  h a v e  s t a t e d :  

11 ....[ f ] o r  p r o b a b l e  c a u s e  t o  e x i s t  t h e  c o u n t e -  
n a n c e  o f  t h e  s i t u a t i o n  m u s t  b e  s u c h  t h a t  a  
p r u d e n t  man w o u l d  s e t  i n  m o t i o n  t h e  f o r c e s  o f  
a c r i m i n a l  p r o c e e d i n g .  And w h e r e  i t  w o u l d  
a p p e a r  t o  a  ' c a u t i o n  man'  t h a t  f u r t h e r  i n v e s -  
t i g a t i o n  i s  j u s t i f i e d  b e f o r e  i n s t i t u t i n g  t h a t  
p r o c e e d i n g ,  t h e n  l i a b i l i t y  may a t t a c h  f o r  t h e  
f a i l u r e  t o  d o  s o . "  L i a b o s  v. Ha rman ,  2 1 5  S o .  2d 
4 8 7 ,  488-89  ( F l a .  2nd  DCA 1 9 6 8 ) .  

R e s p o n d e n t  h a s  c o n t e n d e d  t h a t  i t s  a g e n t s  c o n t a c t e d  t h e  S t a t e  

A t t o r n e y  a n d  l a t e r  t h e  S h e r i f f ' s  O f f i c e  t o  r e p o r t  t h a t  i t s  

c u s t o m e r  h a d  c o m p l a i n e d  o f  J a m e s  R .  B u r n s '  t a k i n g  c a s h .  James 

R .  B u r n s  h a s  r e l i e d  o n  r e c o r d  e v i d e n c e  t o  show t h a t  t h e  c u s t o m e r  

w a s  o n  a c h a r g e  b a s i s .  P e p s i  h a d  r e a s o n  t o  b e l i e v e  t h a t  t h e  

c u s t o m e r  was  d e l i n q u e n t  i n  p a y i n g  i t s  a c c o u n t .  T h e  c u s t o m e r  

m a d e  s e v e r a l  m i s s t a t e m e n t s  o f  f a c t  t o  P e p s i ' s  a g e n t s  a b o u t  t h e  

s t a t u s  o f  t h i s  a c c o u n t .  P e p s i ' s  r e c o r d s  i n d i c a t e d  n o  e v i d e n c e  

t h a t  J a m e s  R .  B u r n s  was g u i l t y  o f  m i s a p p r o p r i a t i n g  i t s  r e v e n u e s ,  

b u t  P e p s i  r e p o r t e d  t o  t h e  p o l i c e  t h a t  James R .  B u r n s  t o o k  t h e  

c a s h .  S i n c e  t h e  f a c t s  o n  t h e  p r o b a b l e  c a u s e  i s s u e  a r e  i n  

d i s p u t e ,  a  j u r y  m u s t  d e t e r m i n e  w h e t h e r  P e p s i  a c t e d  w i t h o u t  

p r o b a b l e  c a u s e .  P r i e s t  v.  G r o o v e r ,  2 8 9  S o .  2d 7 6 7  ( F l a .  2nd  DCA 



1 9 7 4 ) ;  L i a b o s  v. Ha rman ,  2 1 5  S o .  2d 4 8 7  ( F l a .  2nd  DCA 1 9 6 8 ) .  

I n  J o h n s o n  v. C i t y  of Pompano B e a c h ,  4 0 6  So .  2d 1 2 5 7  

( F l a .  4 t h  DCA 1 9 8 1 ) ,  a n o t h e r  m a l i c i o u s  p r o s e c u t i o n  c a s e ,  t h e  

r e c o r d  p r e s e n t e d  " two  d i s t i n c t  v e r s i o n s  o f  t h e  f a c t s  s u r r o u n d i n g  

D e f e n d a n t ' s  a r r e s t  a n d  p r o s e c u t i o n . "  I n  t h a t  c a s e ,  o n e  v e r s i o n  

c l e a r l y  s u p p o r t e d  p r o b a b l e  c a u s e ,  b u t  t h e  A p p e l l a n t ' s  f a c t u a l  

v e r s i o n  was " d i r e c t l y  c o n t r a r y  a n d  d o e s  n o t  s u p p o r t  p r o b a b l e  

c a u s e . "  4 0 6  S o .  2 d  1 2 5 7 ,  1 2 5 9 .  U n d e r  t h o s e  c i r c u m s t a n c e s ,  t h e  

A p p e l l a t e  C o u r t  h e l d  t h a t  a n  i s s u e  o f  f a c t  w a s  p r e s e n t e d  a n d  t h e  

t r i a l  c o u r t  h a d  e r r e d  i n  d e c i d i n g  t h e  i s s u e  o f  p r o b a b l e  c a u s e  a s  

a m a t t e r  o f  l a w .  B e c a u s e  t h e  f a c t s  i n  J o h n s o n  p e r t a i n i n g  t o  

p r o b a b l e  c a u s e  were i n  c o n t r o v e r s y ,  t h e  t r i a l  c o u r t  e r r e d  i n  

e n t e r i n g  summary j u d g m e n t  a s  t o  t h e  m a l i c i o u s  p r o s e c u t i o n  c o u n t .  

T h e  same s i t u a t i o n  a p p l i e s  i n  t h e  i n s t a n t  case .  

James R .  B u r n s  c i t e s  t h e  w e l l  s e t t l e d  r u l e  t h a t  t h e  b u r d e n  

o f  p r o o f  o n  t h e  p a r t y  m o v i n g  f o r  summary j u d g m e n t  i s  t o  show t h e  

a b s e n c e  o f  a n y  g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t ,  a n d  a l l  d o u b t s  a n d  

i n f e r e n c e s  m u s t  b e  r e s o l v e d  a g a i n s t  t h e  m o v a n t .  H o l l  v. T a l c o t t ,  

1 9 1  S o .  2d 4 0  ( F l a .  1 9 6 6 ) ;  W i l l s  v. S e a r s ,  R o e b u c k  a n d  Co., 3 5 1  

S o .  2d 2 9 ,  3 2  ( F l a .  1 9 7 7 ) ;  Arias v. S t a t e  F a r m  F i r e  a n d  C a s u a l t y  

Co., 4 2 6  S o .  2d  1136 ( F l a .  1st DCA 1 9 8 3 ) .  I n  t h e  i n s t a n t  c a se ,  

J a m e s  R .  B u r n s  h a s  c i t e d  r e c o r d  e v i d e n c e  r a i s i n g  a t  l e a s t  a 

r e a s o n a b l e  i n f e r e n c e  o f  d i s p u t e d  m a t e r i a l  f a c t s ,  t h e r e b y  w a r r a n t -  

i n g  t h e  r e v e r s a l  o f  t h e  summary j u d g m e n t  e n t e r e d  a g a i n s t  h im  by 

t h e  t r i a l  c o u r t .  

T h e  b u r d e n  s h o u l d  h a v e  a l w a y s  b e e n  u p o n  t h e  R e s p o n d e n t  a n d  

n e v e r  s h o u l d  h a v e  s h i f t e d  t o  t h e  P e t i t i o n e r  p r i o r  t o  t h e  t r i a l .  



POINT I1 ' 

IN A SUIT FOR MALICIOUS PROSECUTION, DOES A 
PRESUMPTION OF THE EXISTENCE OF PROBABLE CAUSE ARISE 
FROM A MAGISTRATE'S FINDING OF PROBABLE CAUSE FOR A N  

ARREST WARRANT, THAT PRESUMPTION BEING CONCLUSIVE ABSENT 
PROOF OF FRAUD OR OTHER CORRUPT MEANS EMPLOYED BY THE PERSON 

INITIATING THE PROSECUTION? 

T h e  a n s w e r  t o  t h e  a b o v e  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  

a n s w e r e d  i n  t h e  n e g a t i v e  w h e n  a p p l i e d  t o  a  s u m m a r y  j u d g m e n t  

p r o c e e d i n g .  O t h e r w i s e ,  t h e  r e q u i r e m e n t  o f  p r o o f  a t  t h e  p r e - t r i a l  

l e v e l  w o u l d  s h i f t  t h e  b u r d e n  f r o m  t h e  m o v a n t  t o  t h e  n o n - m o v i n g  

p a r t y .  

The  a n s w e r  t o  t h e  a b o v e  c e r t i f i e d  q u e s t i o n  c a n  b e  a n s w e r e d  

i n  t h e  a f f i r m a t i v e  when a p p l i e d  t o  a  d i r e c t e d  v e r d i c t  r u l i n g .  A t  

t h a t  s t a g e  t h e  P l a i n t i f f  h a s  h a d  t h e  o p p o r t u n i t y  t o  p r e s e n t  

e v i d e n c e  o f  p r o o f  o f  f r a u d  o r  o t h e r  c o r r u p t  means  e m p l o y e d  by t h e  

p e r s o n  i n i t i a t i n g  t h e  p r o s e c u t i o n .  



CONCLUSION 

The c e r t i f i e d  q u e s t i o n  r a i s e d  by t h e  F i r s t  D i s t r i c t  Cour t  

o f  Appeal shou ld  be  answered i n  t h e  n e g a t i v e  when a p p l i e d  t o  a  

motion f o r  summary judgment. The F i r s t  D i s t r i c t  Cour t  of  Appea l ' s  

op in ion  shou ld  be  quashed and t h e  o r d e r  f o r  summary judgment by 

t h e  t r i a l  c o u r t  shou ld  be  d i smi s sed .  Th i s  c ause  should  be re- 

manded t o  t h e  t r i a l  c o u r t  f o r  f u r t h e r  p roceed ings .  



SUMMARY OF ARGUMENT 

The lower c o u r t s  have  m i s a p p l i e d  t h e  s t a n d a r d  set  f o r t h  i n  

G a l l u c c i  v .  M i l a v i c ,  100 So. 2d 375 ( F l a .  1 9 5 8 ) .  G a l l u c c i  

f o r m u l a t e d  t h e  r u l e . t h a t  once  a  p e r s o n  i s  b e f o r e  a  m a g i s t r a t e  

f o r  a  c r i m i n a l  o f f e n s e  and t h e  m a g i s t r a t e  f i n d s  p r o b a b l e  c a u s e  

t o  i n c a r c e r a t e  him, t h e n  a  presumpt ion  a r i s e s  which must be  

r e b u t t e d  w i t h  proof  o f  f r a u d  o r  o t h e r  c o r r u p t  means employed by 

t h e  pe r son  i n i t i a t i n g  t h e  p r o s e c u t i o n .  

The G a l l u c c i  s t a n d a r d  i s  a p p r o p r i a t e  when d e a l i n g  w i t h  a  

d i r e c t e d  v e r d i c t .  T h i s  r u l e ,  however, i s  t o o  h a r s h  a  burden t o  

be  a p p l i e d  i n  a  summary judgment p roceed ing  a g a i n s t  a  non-moving 

p a r t y .  

The P e t i t i o n e r  was f a l s e l y  accused  o f  a  c r ime  t h a t  h e  d i d  

n o t  commit. The Respondent f i r e d  him f o r  a r g u i n g  w i t h  h i s  super -  

v i s o r  and a l l e g e d l y  w r i t i n g  some w o r t h l e s s  checks .  F i v e  d a y s  

a f t e r  P e t i t i o n e r  was f i r e d ,  t h e  Respondent r e a l i z e d  t h a t  it c o u l d  

n o t  c o l l e c t  from t h e  cus tomer  which a c t u a l l y  owed t h e  money. The 

Respondent the reupon  made a  f a l s e  p o l i c e  r e p o r t  a c c u s i n g  t h e  

P e t i t i o n e r  of  a c c e p t i n g  c a s h  and n o t  t u r n i n g  it i n  t o  t h e  Respon- 

d e n t .  T h i s  a c c u s a t i o n  was made w i t h  f u l l  knowledge o f  i t s  inaccu-  

r a c i e s .  Subsequen t ly ,  t h e  P e t i t i o n e r  was t r i e d  on e i g h t  c o u n t s  o f  

g rand  t h e f t  and a c q u i t t e d  on e a c h  and e v e r y  c o u n t .  e 

I n  t h i s  c a s e ,  t h e  P e t i t i o n e r ' s  v e r s i o n  i s  d i s t i n c t l y  d i f f e r e n t  

from t h e  v e r s i o n  of  Respondent r e g a r d i n g  t h e  i s s u e  of  p r o b a b l e  



c a u s e  i n  i n i t i a t i n g  and c o n t i n u i n g  P e t i t i o n e r ' s  p r o s e c u t i o n .  

T h e r e f o r e  a  genu ine  i s s u e  of m a t e r i a l  f a c t  was p r e s e n t e d ,  and 

t h e  lower  c o u r t s  have e r r e d  i n  r u l i n g  a g a i n s t  t h e  P e t i t i o n e r  

on t h e  summary judgment i s s u e .  

The q u e s t i o n  which t h e  F i r s t  D i s t r i c t  Cour t  of  Appeal 

c e r t i f i e d  t o  t h i s  Honorable Cour t  i s  i n a p p r o p r i a t e  when a p p l i e d  

t o  a  summary judgment p roceed ing .  

R e s p e c t f u l l y  s u b m i t t e d ,  

A -  W L  
GERALD S. BETTMAN, ESQUIRE 
JACK W .  BETTIMAN, ESQUIRE 
1027 Blacks tone  B u i l d i n g  
J a c k s o n v i l l e ,  F l o r i d a  32202 
904/354-5262 
A t t o r n e y s  f o r  P e t i t i o n e r  
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