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I N  THE SUPREME COURT OF FLORIDA 

HERBERT LANDER S P I V E Y ,  J R . ,  : 

A p p e l l a n t ,  

V. 

STATE O F  FLORIDA, 

A p p e l l e e .  

CASE NO. 6 7 , 0 1 0  

I N I T I A L  B R I E F  O F  APPELLANT 

I PRELIMINARY STATEMENT 

H e r b e r t  L a n d e r  Spivey,  Jr. i s  t h e  a p p e l l a n t  i n  t h i s  

c ap i t a l  case. T h e  record on appeal cons i s t s  of 2 3  v o l u m e s ,  

and reference t o  t h e  pleadings and other  m a t t e r s  w i l l  be 

i n d i c a t e d  by t h e  l e t t e r  "R." R e f e r e n c e s  t o  t h e  t r a n s c r i p t  

w i l l  be i n d i c a t e d  by t h e  l e t t e r  "T."  



I1 STATEMENT OF THE CASE 

An ind i c tmen t  f i l e d  i n  t h e  C i r c u i t  Cour t  f o r  Duval 

County on February  9, 1984, charged Herbe r t  Spivey and 

Gera ld ine  Crof ton  w i th  t h e  f i r s t  degree  murder of  h e r  

husband, Ronald Crof ton  ( R - 2 1 ) .  By way of an  i n fo rma t ion ,  

t h e  s t a t e  charged Spivey,  C ro f ton ,  John Green, and Vance 

E l l i s o n  w i th  consp i r acy  t o  commit murder i n  t h e  f i r s t  

degree  (R-147). Spivey was a l s o  charged w i th  one count  

of  robbery  (R-147). Subsequent ly ,  t h e  c o u r t  g r a n t e d  a  

s t a t e  motion t o  c o n s o l i d a t e  t h e  consp i r acy  and robbery 

cha rges  w i th  t h e  murder charge  (R-147,164). 

Spivey f i l e d  s e v e r a l  p r e t r i a l  mot ions ,  b u t  on ly  h i s  

motion f o r  severance  o f  de f endan t s  (R-150) h a s  r e l evance  

f o r  t h i s  appea l .  The c o u r t  den ied  t h a t  motion (R-163). 

Spivey and Crof ton  proceeded t o  t r i a l  on February 
1 

5-17, 1985, b e f o r e  t h e  Honorable James Har r i son .  A f t e r  

h e a r i n g  t h e  ev idence ,  arguments and law, t h e  j u ry  found 

Spivey g u i l t y  o f  f i r s t  degree  murder, consp i r acy ,  and 

robbery (T-241-243). The j u ry  a l s o  found t h a t  Spivey d i d  
** 

n o t  c a r r y  a  f i r e a r m  du r ing  t h e  robbery (R-243). The same 

jury  a c q u i t t e d  Crof ton  of  t h e  murder (T-3646) b u t  conv i c t ed  

h e r  o f  t h e  consp i r acy  t o  commit f i r s t  degree  murder (T-3647). 

' ~ a n c e  E l l i s o n  and a n o t h e r  de fendan t ,  Gregory Hawkins, p l ed  
g u i l t y  t o  second degree  murder i n  exchange f o r  t h e i r  
t e s t imony  (T-1434,2010). Michael Ouchida, y e t  a n o t h e r  
de f endan t ,  was g r a n t e d  complete immunity f o r  h i s  t e s t imony  
(T-1600). 



Spivey proceeded t o  t h e  sen tenc ing  phase of t h e  t r i a l ,  

a t  which t i m e  he  presen ted  m i t i g a t i n g  evidence.  A f t e r  

hea r ing  t h e  evidence,  arguments, and t h e  law, t h e  ju ry  

recommended Spivey l i v e  (R-271). 

The c o u r t  r e j e c t e d  t h a t  f i n d i n g  and sentenced Spivey 

t o  dea th  (R-276). I t  a l s o  sentenced Spivey t o  30 y e a r s  

i n  p r i s o n  f o r  t h e  consp i racy  conv ic t ion  (R-294) and 60 

y e a r s  i n  p r i s o n  f o r  t h e  armed robbery conv ic t ion  (R-295). 

A l l  s en t ences  were t o  run consecu t ive ly .  

I n  s en t enc ing  Spivey t o  dea th ,  t h e  c o u r t  found i n  

aggrava t ion  t h a t :  

1. Spivey had been p rev ious ly  convic ted  
of any c a p i t a l  o f f e n s e  o r  of a  f e lony  
involv ing  t h e  u se  of t h r e a t  o r  v i o l e n c e  
t o  some person (R-282). 

2. Spivey committed t h e  murder f o r  
f i n a n c i a l  ga in  (R-283). 

The c o u r t  found none of t h e  s t a t u t o r y  m i t i g a t i n g  

f a c t o r s  a p p l i c a b l e  i n  t h i s  case .  I t  d i d  f i n d ,  however, 

t h a t  t h e r e  was a  m i t i g a t i n g  c i rcumstance i n  t h e  l i f e  

sen tence  a s su red  E l l i s o n  and Hawkins, t h e  immunity 

g ran ted  Ouchida, and t h e  a c q u i t t a l  of Gera ld ine  Crof ton 

Spivey f i l e d  a  motion f o r  new t r i a l  (R-244) which 

was den ied  (R-273). 

Thi s  appea l  fo l lows .  



I11 STATEMENT OF THE FACTS 

A f t e r  27 y e a r s ,  Ronald and Gera ld ine  C r o f t o n ' s  

marr iage had f i n a l l y  soured (R-3115,3118). I n  A p r i l  

1983 Gera ld ine  f i l e d  a  p e t i t i o n  f o r  d ivo rce  because of 

Ronald 's  a lcohol i sm (T-1320) and h i s  consequent abuse 

of h e r  and h e r  c h i l d r e n  (T-3168). Ronald a l s o  was 

see ing  ano the r  woman (R-2553). Within a  week, however, 

Gera ld ine  dismissed t h e  complaint  a s  t h e  couple  seemed 

t o  be r e c o n c i l i n g  (T-3070). 

The apparen t  r e c o n c i l i a t i o n  was s h o r t - l i v e d ,  and 

wi th in  two months both Crof tons  had f i l e d  p e t i t i o n s  f o r  

d ivo rce  (T-3071). Although Gera ld ine  would have r ece ived  

a  generous s e t t l e m e n t  (T-3082,3084,3086,3087), f o r  some 

reason she  was a f r a i d  Ronald would somehow l i q u i d a t e  

h i s  m u l t i m i l l i o n  d o l l a r  c o n s t r u c t i o n  company and l e a v e  h e r  

and t h e  c h i l d r e n  p e n n i l e s s  (T-2034). She began making 

t h r e a t s  on h e r  husband's  l i f e  t o  v i r t u a l l y  anyone who 

would l i s t e n  (T-2526,2547). A t  l e a s t  once Gera ld ine  

t h r e a t e n e d  t o  burn t h e i r  house wi th  Ronald and Mickey 

Finch ( h i s  g i r l f r i e n d )  i n  it (T-2553). More o f t e n ,  

however, she  wanted t o  f i n d  someone who would e i t h e r  

b e a t  o r  k i l l  h e r  husband, and i n  t h i s  search  she  asked 

f r i e n d s  (T-2526,2549), r e l a t i v e s  (T-2636), and acqua in tances  

(T-2396,2425,2149). 

I n  March 1983, Gera ld ine  met Vance E l l i s o n ,  t h e  

l i v e - i n  boyf r iend  of Kathy M i l l e t t  who was a  f r i e n d  of 

Gera ld ine  (T-2011). E l l i s o n  was a  drug d e a l e r  t r y i n g  t o  



l e a v e  t h e  d rug  b u s i n e s s  because  h i s  drug a s s o c i a t e s  were 

going t o  j a i l  (T-2195). By J u l y  and August he  was o u t  of  

work and had l i t t l e  money; he  and M i l l e t t  w e r e  l i v i n g  o f f  t h e  

c h i l d  suppo r t  payments M i l l e t t  r e ce ived  from h e r  ex-husband 

(T-2197). 

Ge ra ld ine  t o l d  E l l i s o n  she  wanted someone t o  b e a t  

h e r  husband, and a t  h e r  u rg ing ,  E l l i s o n  began look ing  f o r  

someone who cou ld  do t h e  job. H e  s e t t l e d  on a  n i g h t  c l u b  

bouncer named David J!IcDonald, and E l l i s o n  o f f e r e d  him 

$1,000 t o  b e a t  Ronald (R-2018,2019,2428). McDonald d i d  

n o t  want t o  b e a t  t h e  man, b u t  he  went a long  w i th  E l l i s o n  

because  he  was g i v i n g  him money (T-2389). 

E l l i s o n  i n t roduced  McDonald t o  Ge ra ld ine  Cro f ton ,  and 

on two occas ions  McDonald s t a y e d  a t  C r o f t o n ' s  apar tment  

t o  a c t  a s  a  body guard  because  she was a f r a i d  t h a t  h e r  

husband would b e a t  h e r  (T-2382). During t h e  second occas ion ,  

Ge ra ld ine  asked McDonald t o  b reak  i n t o  h e r  husband ' s  o f f i c e  

and s t e a l  a  computer p a r t  (T-2392). McDonald ba lked  b u t  

drove Ge ra ld ine  t o  h e r  husband 's  o f f i c e .  Once t h e r e ,  

Crof ton  d e a c t i v a t e d  t h e  b u r g l a r  a la rm (T-2393), took t h e  

d i s c  o u t  of  t h e  computer,  gave it t o  McDonald, and t o l d  him 

t o  t a k e  any th ing  else he  wanted (T-2394-2395). 

Af terwards ,  McDonald drove Ge ra ld ine  home (T-2397). 

Before he  l e f t ,  she  asked him t o  s l a p  h e r ,  which h e  d i d  

(T-2397). McDonald t h e n  went t o  a  b a r  and g o t  drunk; 

meanwhile Ge ra ld ine  c a l l e d  t h e  p o l i c e  and r e p o r t e d  t h a t  

someone had bea t en  h e r  and t o l d  h e r  t o  l e a v e  town (T-2477). 

- 5  - 



By now, Ge ra ld ine  wanted h e r  husband k i l l e d ,  and 

when s h e  t a l k e d  w i th  E l l i s o n  he  t o l d  h e r  it would c o s t  

h e r  $20,000 (T-2034). E l l i s o n  c la imed he  d i d  n o t  t a k e  

Ge ra ld ine  s e r i o u s l y  (T-2032), b u t  h e  d i d  t r y  t o  f i n d  

someone, y e t  h i s  i n i t i a l  s e a r c h  was unsucces s fu l  (T-2636). 

Ge ra ld ine  a p p a r e n t l y  t hough t  E l l i s o n  was s e r i o u s ,  

and she  k e p t  a s k i n g  E l l i s o n  i f  he  had found anyone t o  

k i l l  h e r  husband (T-2040). E l l i s o n  k e p t  l ook ing ,  and 

by l a t e  August 1983 h e  had found H e r b e r t  Spivey.  

Spivey was a  smal l  t i m e  drug d e a l e r  (T-2745) who 

worked s p o r a d i c a l l y ,  had no money and no p l a c e  t o  l i v e  

(T-2745). H e  and h i s  w i f e  (who was f i v e  months p r egnan t )  

(T-2745), s p e n t  most o f  whatever  money Spivey ea rned  on 

d rugs  and bo th  w e r e  a d d i c t s  (T-2745). When E l l i s o n  

approached him i n  August 1983, Spivey was l i v i n g  w i t h  

f r i e n d s ,  and h e  and h i s  w i f e  g o t  abou t  J a c k s o n v i l l e  on 

a  b i c y c l e  (T-1393,2745). S h o r t l y  t h e y  would be  l i v i n g  i n  

a  c a r  and camping i n  t h e  woods (T-2828). 

E l l i s o n  t a l k e d  t o  Spivey s e v e r a l  t i m e s  (T-2750) and 

o f t e n  bought  t h i n g s  f o r  Spivey and p a i d  h i s  b i l l s  (T-2751, 

2757).  Even tua l l y  he  p a i d  $700 f o r  a  1972 E l  Tor ino  and 

gave it t o  Spivey a long  w i th  $250 c a s h  (T-2063-2065). 

A f t e r  t h e  t h i r d  o r  f o u r t h  meet ing,  E l l i s o n  mentioned 

t h a t  he  needed someone k i l l e d  (T-2751). Spivey t hough t  

he  was jok ing  (T-2752), b u t  E l l i s o n  p e r s i s t e d .  Spivey 

f i n a l l y  ag r eed  t o  do t h e  k i l l i n g  f o r  $10,000, b u t  E l l i s o n  



said it would be $20,000 (T-2048). But even then Spivey 

did not want to do the killing (T-1400), and he told 

Ellison that he did not want to do it (T-2759). Ellison, 

however, would not let him back out. He told Spivey 

that he knew too much (T-2853). Ellison also implied 

that he had underworld connections (T-2760), and if 

Spivey did not go along he would be killed (T-2853,2861, 

2853). 

Spivey also felt obligated to Ellison because he 

owed him about $1100 (T-2766-2767). At one point he 

thought he could borrow the money from someone else so 

he would not have to commit the murder (T-1403), but that 

deal apparently fell through (T-2766). 

Spivey felt trapped (T-2766). Geraldine Crofton 

kept asking Ellison if he had found someone to murder 

her husband (T-2032), and Ellison in turn wanted to know 

when Spivey was going to kill Ronald (T-2768). 

On September 26, 1983, Ronald went to Geraldine's 

apartment to discuss with her a lost $2,000 check (T-3202). 

As soon as she left, she called Ellison, who in turn 

called Spivey (T-2075-2076). Spivey was told that Crofton 

had just left his wife's house and had $2,000 (T-2075). 

He was also told that the killing was to look like a 

robbery (T-2068) . 
Spivey got in his car with his wife and drove to 

a shopping mall in Jacksonville so that he could shoplift 



i n  o r d e r  t o  g e t  something t o  e a t  (T-2829). While t h e r e ,  

he  m e t  Michael  Ouchida, an  acqua in t ance  of  h i s  w i th  a 

r e p u t a t i o n  f o r  v i o l e n c e  (T-2268). H e  asked Ouchida i f  

h e  wanted t o  r ob  someone, and Ouchida ag reed  t o  go a long  

(T-1609-1610). A t  t h a t  t i m e  Spivey made no mention of 

committ ing a murder (T-1609,1659,1630). 

L a t e r ,  Spivey r a n  i n t o  Gregory Hawkins and h i s  g i r l -  

f r i e n d  (T-2771). Spivey a l s o  asked  Hawkins a l o n g  because  

he  had committed r o b b e r i e s  b e f o r e  (T-2771).  Spivey a g a i n  

made no mention o f  t h e  murder,  and i n  f a c t ,  S p i v e y ' s  p l an  

was on ly  t o  t a k e  C r o f t o n ' s  $2,000 s o  he  cou ld  repay  E l l i s o n  

(T-2768,2773) . 
The f i v e  peop le  g o t  i n  S p i v e y ' s  c a r  and went l ook ing  

f o r  C ro f ton .  They found him a t  a r e s t a u r a n t  t h e n  fo l lowed  

him home (T-1447-1450). While t h e  two women wa i t ed  i n  t h e  

c a r ,  Sp ivey ,  Ouchida, and Hawkins walked t o  C r o f t o n ' s  f r o n t  
2 

door .  Spivey had a gun which he  gave  t o  Hawkins (T-2777). 

They knocked on t h e  door  (T-2776), b u t  l e t  themse lves  i n  

when no one opened it (T-2776). C ro f ton  was u p s t a i r s  

t a l k i n g  on t h e  t e l ephone ,  and when he  came d o w n s t a i r s ,  

Ouchida grabbed him (T-2777) and Hawkins p u t  a gun i n  h i s  

f a c e  (T-2777). Spivey o r  Hawkins t h e n  asked where t h e  money 

was (T-1509,1621). Crof ton  was supposed t o  have  $1500 t o  

' ~ t  t r i a l ,  Hawkins s a i d  he  c a r r i e d  t h e  gun (T-1450) a s  n e i t h e r  
Ouchida nor  Spivey wanted t o  c a r r y  it (T-1506). Ouchida, 
when he  t e s t i f i e d ,  s a i d  he  had t h e  gun o r  t h a t  Spivey had it, 
and h e  took  it from Spivey (T-1661) . 



$2,000 on him (T-1500), b u t  t h i s  n i g h t ,  he  had on ly  $63 

i n  h i s  w a l l e t  (T-1463). They a l s o  took a  go ld  nugget  
3  

c h a i n  and a  wr i s twa tch  from him (T-1463,1540). .  

A t  t h i s  p o i n t ,  t h e r e  i s  a  c o n f l i c t  i n  t h e  

t es t imony .  Ouchida s a y s  t h a t  h e  went u p s t a i r s  and when 

he  r e t u r n e d ,  he  saw Spivey choking Cro f ton  w i th  a  p i l l o w  

c a s e  he  had t aken  o f f  o f  C r o f t o n ' s  bed (T-1624). A f t e r  

a  wh i l e ,  Spivey asked  f o r  Hawkins' h e l p  (T-1625). 

According t o  Ouchida, he  t r i e d  t o  s t o p  them b u t  cou ld  

n o t  o r  d i d  n o t  (T-1625). 

Spivey s a i d  t h a t  he  g o t  a  p i l l o w  c a s e  from u p s t a i r s  

s o  he  cou ld  t i e  Crof ton  up (T-2779). Crof ton  made a  

sudden move, he  and Spivey f e l l  t o  t h e  ground (T-2780),  

t hen  Crof ton  was knocked unconscious  (T-2782). A t  t h a t  

p o i n t  Spivey and Ouchida l e f t  (T-1416). Hawkins, however, 

s t ayed .  According t o  Spivey,  Crof ton  was a l i v e  when he  
4 

l e f t  (T-2782). According t o  Hawkins, Spivey,  and Ouchida, 

Hawkins s t a y e d  i n  C r o f t o n ' s  house f o r  a n o t h e r  15  minutes  

du r ing  which t i m e  h e  took C r o f t o n ' s  shoes  (T-1460,1523). 

When he  l e f t ,  h e  took t h e  p i l l o w  c a s e  and s t o l e  C r o f t o n ' s  

c a r  (T-2785). H e  m e t  Spivey minutes  l a t e r ,  and Spivey t o l d  

him t o  abandon t h e  c a r  (T-1463). Ouchida, however, wanted 

t o  sel l  it (T-1525). Hawkins l e f t  t h e  c a r  w i t h  t h e  p i l l o w  

30uchida s a y s  t h e s e  i t e m s  w e r e  t aken  b e f o r e  C r o f t o n ' s  d e a t h  
(T-1450). Hawkins, on t h e  o t h e r  hand, s a i d  t hey  w e r e  
t aken  a f t e r  t h e  d e a t h  (T-1625). 

4~ Leroy Cox was a  c e l l m a t e  w i th  Hawkins and s a i d  t h a t  Hawkins 
t o l d  him t h a t  when he  and h i s  two p a r t n e r s  l e f t  C ro f ton ,  
Crof ton  was s t i l l  a l i v e  (T-2738-2740). 



c a s e  i n s i d e  of it a longs ide  of t h e  road (T-1463). 

Spivey t o l d  E l l i s o n  t h a t  n i g h t  t h a t  Crof ton was 
5  

dead (T-2078). E l l i s o n  i n  t u r n  n o t i f i e d  Gera ld ine ,  and 

over  t h e  nex t  s e v e r a l  weeks, Gera ld ine  Crof ton made 

r epea t ed  te lephone  c a l l s  t o  t h e  coroner  a sk ing  him 

f o r  h e r  husband's  dea th  c e r t i f i c a t e  (T-1910). While 

t h e  coroner  thought  Cro f ton ' s  dea th  was s u s p i c i o u s ,  

i n  l i g h t  of t h e  advanced s t a g e  of h i s  emphysema (R-1944), 

and t h e  l a c k  of any d e f i n i t e  evidence of a  homicide 

(T-1931,1941), he s a i d  Crof ton d i e d  of n a t u r a l  causes  

(T-1936,1953) . 
Over t h e  nex t  s e v e r a l  months, E l l i s o n  pa id  Spivey 

$17,500 (T-2794). E l l i s o n  kep t  $2,000 f o r  h imself  

(T-2118). Hawkins demanded t o  s h a r e  t h e  money (T-2793), 

and Spivey gave him $4500 (T-2794). Spivey used $1,000 

of t h e  remaining $13,000 f o r  l i v i n g  expenses,  and he 

spen t  t h e  remaining $12,000 on drugs  (T-2794). 

The p o l i c e  i n v e s t i g a t i o n  focused on Ouchida a f t e r  

one of h i s  ne ighbors  c a l l e d  t h e  p o l i c e  and t o l d  them 

Ouchida had s a i d  he p a r t i c i p a t e d  i n  a  murder (T-1788-1790). 

He gave t h e  p o l i c e  a  s ta tement  s i x  weeks l a t e r  a f t e r  he 

had r ece ived  complete immunity from t h e  S t a t e  Attorney 

(T-1600). Hawkins was a r r e s t e d  and he l i k e w i s e  gave a  

5 ~ t  t r i a l ,  E l l i s o n  s a i d  t h a t  Spivey had t o l d  him t h a t  
Spivey had p u t  h i s  f o o t  on t h e  back of C r o f t o n ' s  head 
whi le  he  s t r a n g l e d  him (T-2097). 



s t a t e m e n t  i n  r e t u r n  f o r  which he  p l e d  g u i l t y  t o  second 

degree  murder (T-1541-1543). E l l i s o n  was a r r e s t e d ,  and 

h e  gave a s t a t e m e n t  i n  r e t u r n  f o r  which he  p l e d  g u i l t y  

t o  second deg ree  murder (T-2010). C ro f ton  was 

a c q u i t t e d  o f  t h e  murder b u t  c o n v i c t e d  of  consp i r acy  

(T-3647). 



I V  SUMMARY OF ARGUMENT 

During cross-examinat ion of  Sp ivey ,  t h e  co-defendan t ' s  

a t t o r n e y  asked Spivey why he  d i d  n o t  g i v e  h i s  excu lpa to ry  

s t o r y  when a r r e s t e d .  The t r i a l  c o u r t  p e r m i t t e d  t h i s  l i n e  

o f  q u e s t i o n i n g  i n  o r d e r  t o  ba l ance  S p i v e y l s  r i g h t  t o  remain 

s i l e n t  a g a i n s t  C r o f t o n ' s  r i g h t  t o  c o n f r o n t a t i o n .  

The c o u r t ' s  e r r o r  i s  t h a t  such an i n q u i r y  was i rrele-  

v a n t  a s  S p i v e y l s  s i l e n c e  a f t e r  h i s  Miranda r i g h t s  have been 

r e a d  i s  ambiguous and hence i r r e l e v a n t .  C ro f ton ,  t h e r e f o r e ,  

had no r i g h t  t o  c o n f r o n t  Spivey a s  t o  h i s  p o s t  Miranda 

s i l e n c e  on i r r e l e v a n t  m a t t e r s .  

I n  a d d i t i o n ,  i f  C r o f t o n ' s  a t t o r n e y  had an  o b l i g a t i o n  

t o  i n q u i r e  abou t  S p i v e y l s  s i l e n c e ,  t h e  c o u r t  shou ld  have 

severed  S p i v e y l s  t r i a l  from t h a t  of  Crof ton .  I f  t h e  

d e f e n s e s  of  Spivey and Crof ton  w e r e  n o t  a n t a g o n i s t i c  then  

t h e  c o u r t  shou ld  n o t  have p e r m i t t e d  C r o f t o n ' s  a t t o r n e y  t o  

i n q u i r e  a b o u t  S p i v e y ' s  s i l e n c e .  I n  no c a s e  shou ld  t h e  

c o u r t  have "ba lanced"  t h e  c o n s t i t u t i o n a l  r i g h t s  of Spivey 

a g a i n s t  t h o s e  of Crof ton  and p e r m i t t e d  t h e  i n q u i r y  it d i d .  

The c o u r t ' s  e r r o r  was n o t  ha rmless  a s  S p i v e y ' s  

c r e d i b i l i t y  was d i r e c t l y  p i t t e d  a g a i n s t  t h e  c r e d i b i l i t y  

of o t h e r  s t a t e  w i t n e s s e s ,  and i n  such m a t t e r s  t h e  ju ry  

must r e s o l v e  who t o  b e l i e v e .  T h i s  Cour t  c anno t  say  beyond 

a  r e a s o n a b l e  doub t  t h a t  t h e  j u ry  would n o t  have b e l i e v e d  

Spivey had C r o f t o n ' s  a t t o r n e y  n o t  i n q u i r e d  abou t  S p i v e y ' s  

s i l e n c e .  



The j u ry  rec'omrnended l i f e  t o  Spivey,  y e t  t h e  t r i a l  

judge imposed dea th .  I n  do ing  s o ,  t h e  c o u r t  i gno red  i t s  

r o l e  i n  s en t enc ing  when a j u ry  recommends l i f e ;  i n s t e a d  

it looked f o r  a g g r a v a t i n g  and m i t i g a t i n g  f a c t o r s  t o  

weigh. I t  shou ld  have looked f o r  any b a s i s  t o  impose l i f e ,  

and from t h e  r e c o r d  t h r e e  r e a s o n a b l e  b a s e s  f o r  t h e  j u r y ' s  

l i f e  recommendation e x i s t .  Because of t h e s e  r e a s o n s ,  

t h e  judge shou ld  have imposed a l i f e  s en t ence .  



V ARGUMENT 

ISSUE I 

THE COURT ERRED I N  PERMITTING CROFTON'S 
ATTORNEY TO INQUIRE AT TRIAL INTO 
SPIVEY'S POST-ARREST, POST-MIRANDA 
SILENCE, WHICH WAS A VIOLATION OF 
SPIVEY'S FIFTH AND FOURTEENTH AMEND- 
MENT RIGHTS TO REMAIN SILENCE. 

During h i s  t r i a l ,  Spivey took t h e  s t a n d  i n  h i s  own 

d e f e n s e  and s a i d ,  i n  e s s ence ,  t h a t  w h i l e  he  robbed 

Cro f ton  he  had no i n t e n t  t o  k i l l  him. I n  f a c t ,  when h e  

and Ouchida l e , f t  C r o f t o n ' s  house ,  C ro f ton  was a l i v e  

(T-2782), and Hawkins, i n  an  independent  a c t ,  must have 
6  

k i l l e d  him. 

Ge ra ld ine  C r o f t o n ' s  a t t o r n e y ,  o v e r  S p i v e y ' s  

o b j e c t i o n ,  i n t e n t i o n a l l y  asked  Spivey abou t  h i s  s i l e n c e  

a t  t h e  t i m e  he was a r r e s t e d .  

Q M r .  Spivey when were you a r r e s t e d ?  

A January  9 ,  1984. 

Q Now who a r r e s t e d  you? 

A I am n o t  s u r e  of  t h e  o f f i c e r ' s  
name, sir.  There were abou t  f i v e  o r  
s i x  o r  maybe seven of  them. 

Q A t  t h e  t i m e  t h a t  you w e r e  a r r e s t e d  
d i d  you make any s t a t e m e n t  t o  anybody 
a t  t h a t  t ime?  

MR. LINK: I o b j e c t ,  Your Honor. 

THE COURT: A l l  r i g h t ,  sir. Over- 
r u l e d .  

A N o ,  s ir ,  I d i d n ' t .  

6 ~ h e  c o u r t  i n s t r u c t e d  t h e  j u ry  on independent  a c t s  (R-228) . 
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Q You d i d n ' t  say  any th ing?  

A No, sir.  

MR. LINK: I o b j e c t  and move 
f o r  a  m i s t r i a l .  

THE COURT: I w i l l  o v e r r u l e  t h e  
o b j e c t i o n .  

Q Did you t e l l  anybody a t  t h a t  
t i m e  t h a t  you had been involved i n  t h e  
k i l l i n g  of M r .  Crof ton?  

A No, sir,  I h a d n ' t .  

Q Did you t e l l  anybody a t  t h a t  
t i m e  t h a t  you had been c o n t a c t e d  by 
M r .  E l l i s o n  t o  do a  c o n t r a c t  murder? 

A No, sir.  

Q Did you t e l l  anybody a t  t h a t  t i m e  
t h a t  you had e v e r  heard  any th ing  abou t  
Mickey Finch,  o r  Mickey? 

A No, sir.  

Q When was t h e  f i r s t  t i m e  -- Did you 
a sk  f o r  a  lawyer? 

A Excuse m e ,  sir .  

Q Did you a sk  f o r  a  lawyer a t  t h a t  
t ime? 

A No, s ir .  

Q Did you e v e r  t h e r e a f t e r  a sk  f o r  a 
lawyer? 

A Y e s ,  sir. 

Q When was t h a t ?  

A I n  Cour t ,  sir ,  when I came t o  a  
bond hea r ing .  

Q How long a f t e r ?  

A The n e x t  day. 

MR. LINK: Once a g a i n  I o b j e c t ,  Your 
Honor. 



THE COURT: A l l  r i g h t .  

MR. L I N K :  May I ask  f o r  a  
c o n t i n u i n g  o b j e c t i o n ?  

THE COURT: Y e s ,  s i r ,  and t h a t  
w i l l  b e  ove r ru l ed .  

Q When was t h e  f i r s t  t i m e  t h a t  you 
e v e r  t o l d  anybody t h e  s t o r y  t h a t  you 
t o l d  h e r e  today  w i th  r e g a r d  t o  t h e  
c o n t r a c t  and Mickey, and t h o s e  t h i n g s ?  

A The f i r s t  day I seen  my lawyer.  

Q When was t h a t ,  s i r ?  

A Approximately f o u r  days  a f t e r  my 
a r r e s t .  

Q Did you t e l l  anybody e l s e ?  

A No, sir. 

Q Did you e v e r  t e l l  a  law enforcement 
o f f i c e r  any such t h i n g ?  

A R e f e r r i n g  t o  a murder, s i r ?  

Q Y e s ,  sir. 

A N O ,  s i r ,  I d i d n ' t .  

Q W e l l ,  and a l s o  abou t  t h i s  a l l e g e d  
c o n t r a c t ?  

A No, sir.  

MR. LACY MAHON: Excuse m e  j u s t  a  
moment judge? 

Q Did you e v e r  t a l k  t o  anybody abou t  
t h e  m a t t e r  of  how t h i s  murder had occur red?  

A No, s ir ,  because  I d i d n ' t  k i l l  anybody. 

The c o u r t  pe rmi t t ed  t h i s  i n q u i r y  of  Spivey by h i s  

co-defendant  Crof ton  i n  o r d e r  t o :  



... b a l a n c e  t h e  S i x t h  Amendment r i g h t  o f  
C ro f ton  a g a i n s t  t h e  F i f t h  Amendment r i g h t  
o f  Spivey t o  remain s i l e n t .  

The c o u r t  e r r e d  i n  t h a t  it conducted a  ba l anc ing  o f  

r i g h t s  when none shou ld  have been done. Both de f endan t s  

have c o n s t i t u t i o n a l  r i g h t s  t h a t  shou ld  have been p r o t e c t e d ,  

and S p i v e y ' s  r i g h t  t o  remain s i l e n t  should  n o t  have been 

i n  any way l i m i t e d  t o  accommodate C r o f t o n ' s  r i g h t  t o  con- 
7  

f r o n t a t i o n .  

I n i t i a l l y ,  t h e  q u e s t i o n s  C r o f t o n ' s  a t t o r n e y  asked  

c l e a r l y  i m p l i c a t e d  Sp ivey ' s  r i g h t  t o  remain s i l e n t .  When 

a r r e s t e d ,  Spivey was informed of h i s  "Miranda" r i g h t s  

(T-289), and consequen t ly  any i n q u i r y  i n t o  h i s  subsequent  

s i l e n c e  was a  v i o l a t i o n  of h i s  F i f t h  Amendment r i g h t  t o  

remain s i l e n t .  Doyle v .  Ohio, 426 U.S. 610, 49 L.Ed.2d 

91, 96 S.Ct. 2240 (1976) .  

I n  Doyle, Doyle and h i s  co-defendant  c la imed a t  t r i a l  

t h a t  one Bonne l l ,  a  government a g e n t ,  had framed them by 

making it look  l i k e  t h e y  w e r e  s e l l i n g  d rugs .  During 

c ross -examina t ion ,  t h e  p r o s e c u t o r  e l i c i t e d  t h e  f a c t  t h a t  

Doyle had n o t  t o l d  t h e  p o l i c e  o f  t h e  frame up s t o r y  when 

a r r e s t e d .  - I d .  a t  613-614. The Uni ted  S t a t e s  Supreme Cour t ,  

i n  r e j e c t i n g  t h i s  i n q u i r y  i n t o  Doyle ' s  s i l e n c e ,  he ld :  

... t h a t  t h e  u s e  f o r  impeachment purposes  
of  p e t i t i o n e r ' s  s i l e n c e ,  a t  t h e  t ime  of 

7 ~ p i v e y  moved t o  s e v e r  t h e  t r i a l  (R-150,255). 



a r r e s t  and a f t e r  r e c e i v i n g  Miranda 
warnings ,  v i o l a t e d  t h e  Due P r o c e s s  
c l a u s e  of  t h e  Fou r t een th  Amendment. 

I d .  a t  619. - 
The b a s i s  f o r  t h i s  r u l i n g  l i e s  i n  t h e  i m p l i c i t  

assumpt ion t h a t  t h e  Miranda warnings  a s s u r e  a  s u s p e c t  

t h a t  h i s  s i l e n c e  w i l l  n o t  be  used a g a i n s t  him a t  t h e  

t r i a l .  - I d .  a t  618. I t  i s  fundamenta l ly  u n f a i r  t o  t e l l  

a  pe r son  he  h a s  a  r i g h t  t o  remain s i l e n t  and t h e n  i n s i s t  

t h a t  h i s  t r i a l  t e s t imony  i s  f a b r i c a t e d  because  he  d i d  

n o t  t e l l  h i s  s t o r y  when he  had an o p p o r t u n i t y  t o  do s o .  

S i l e n c e  a t  t h e  t i m e  of  a r r e s t  may be  a n  admiss ion of  

g u i l t ,  o r  it may be  t h e  a c t  of someone t a k i n g  advan tage  

of h i s  F i f t h  Amendment r i g h t s .  I n  any e v e n t ,  s i l e n c e  

a f t e r  Miranda r i g h t s  have been r e a d  i s  ambiguous and h a s  

no p r o b a t i v e  v a l u e  on t h e  i s s u e  of g u i l t  o r  innocence .  
8  

Uni ted  S t a t e s  v .  McClure, 734 F.2d 484 (CA 10 1 9 8 4 ) .  

8 ~ h e  s i t u a t i o n  h e r e  i s  u n l i k e  t h o s e  i n  Anderson v. C h a r l e s ,  
447 U.S. 404, 65 L.Ed. 222, 100 S.Ct.  2180 (1980) and 
F l e t c h e r  v. W e i r ,  455 U.S. 603, 71 L.Ed.2d 490, 102 S.Ct. 
1309 (1982 ) .  I n  Anderson, t h e  Supreme Cour t  h e l d  t h a t  t h e  
Doyle p r o s c r i p t i o n  does  n o t  app ly  when t h e  de f endan t  makes 
a  s t a t e m e n t  a f t e r  h i s  Miranda r i g h t s  have been r ead .  
Anderson a t  408. I n  F l e t c h e r ,  t h e  c o u r t  h e l d  t h a t  Doyle 
was i n a p p l i c a b l e  where t h e  de f endan t  remained s i l e n t  even 
though h i s  Miranda r i g h t s  had n o t  been read .  F l e , t che r  a t  
605-607. 

I n  t h i s  c a s e ,  Spivey was r e a d  h i s  r i g h t s  (T-289),  and he  
a p p a r e n t l y  made no s t a t e m e n t  a f t e r  t h o s e  r i q h t s  had been 
r ead .  T h i s ,  n e i t h e r  F l e t c h e r  v. W e i r  o r  ~ n d e r s o n  v .  
C h a r l e s  c o n t r o l  t h i s  c a s e .  Ra ther  t h e  a u e s t i o n s  asked  
Spivey by C r o f t o n ' s  a t t o r n e y  a r e  ve ry  s i m i l a r  t o  t h o s e  
asked  by t h e  p r o s e c u t o r  i n  Doyle. 



I n  t h i s  c a s e ,  had t h e  c o u r t  pe rmi t t ed  t h e  p r o s e c u t o r  

t o  a sk  t h e  q u e s t i o n s  C r o f t o n ' s  a t t o r n e y  asked it s u r e l y  

would have committed r e v e r s i b l e  e r r o r .  The e n t i r e  t h r u s t  

of  C r o f t o n ' s  a t t o r n e y ' s  i n q u i r y  was t o  impeach Sp ivey ' s  

t e s t imony  by showing t h a t  h i s  t r i a l  t e s t imony  was a  

r e c e n t  f a b r i c a t i o n .  It d i d  t h i s  by p r e s e n t i n g  t o  t h e  j u ry  

t h e  f a c t  t h a t  Spivey had s a i d  no th ing  t o  t h e  p o l i c e  when 

a r r e s t e d  (T-2798). But under  Doyle, t h i s  l i n e  of  ques t i on -  

i n g  c l e a r l y  was impermiss ib le  a s  it sought  t o  impeach 

Spivey by means o f  h i s  post-Miranda s i l e n c e .  

A t  t h e  h e a r i n g  on Sp ivey ' s  motion f o r  new t r i a l ,  t h e  

c o u r t  t r i e d  t o  s i d e  s t e p  t h i s  problem by s ay ing  t h a t  

C r o f t o n ' s  i n q u i r y  was n o t  " f a i r l y  s u s c e p t i b l e "  t o  be ing  

i n t e r p r e t e d  a s  a  comment on S p i v e y ' s  r i g h t  t o  remain 

s i l e n t  (T-3786). 

I n  S t a t e  v.  Sheperd,  Case No. 64,369 ( F l a .  op in ion  

f i l e d  November 25, 1985 ) ,  t h i s  Cour t  s a i d :  

... W e  ho ld  t h a t  a  p r o s e c u t o r i a l  comment 
i n  r e f e r e n c e  t o  t h e  de fense  g e n e r a l l y  
a s  opposed t o  t h e  defendan t  i n d i v i d u a l l y  
cannot  b e  " f a i r l y  s u s c e p t i b l e "  of  be ing  
i n t e r p r e t e d  by t h e  j u ry  a s  r e f e r r i n g  
t o  t h e  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y .  

H e r e  C r o f t o n ' s  a t t o r n e y ' s  i n q u i r i e s  abou t  Sp ivey ' s  

post-Miranda s i l e n c e  c l e a r l y  r e f e r r e d  t o  Spivey r a t h e r  

t han  t o  some nebulous  c l a s s  of s i m i l a r l y  s i t u a t e d  

de fendan t s  (T-2815-2817). C r o f t o n ' s  a t t o r n e y ' s  comments 

w e r e  " f a i r l y  su scep t ib l e l1  of  be ing  i n t e r p r e t e d  by t h e  j u ry  

a s  r e f e r r i n g  t o  Sp ivey ' s  r i g h t  t o  remain s i l e n t .  



The question thus presented to this Court is whether 

the comment on Spivey's silence should be condoned 

because it was made by a co-defendant's counsel rather 

than the prosecutor. 

The answer to that question is no for several 

reasons. The most obvious and compelling reason is 

that such testimony as Crofton's attorney elicited from 

Spivey was irrelevant. Post-Miranda silence has no 

relevance because it does not tend to prove or disprove 

a suspect's guilt because that silence may very well 

have been induced by the promises implicit in the 

Miranda warnings. Doyle, McClure, supra. See Marshall 

v. State, 393 So.2d 584 (Fla. 1st DCA 1981) (post-Miranda 

silence is "insolubly ambiguous.") State v. Burwick, 

442 So.2d 944, 947-948 (Fla. 1983) (The state cannot use 

a defendant's post-Miranda silence to rebut a claim of 

insanity. "There is no dispute that it is reversible 

error for the prosecution to attempt to impeach a 

defendant's alibi testimony by asking on cross-examination 

why he remained silent at the time of his arrest.") Hence, 

Crofton could not inquire about Spivey's silence at the 

time of his arrest, and accordingly, her Sixth Amendment 

right to confrontation would have been protected had the 

trial court prohibited any inquiry into Spivey ' s silence. 

McClure, supra. That is, there is no right to confrontation 

on irrelevant matters. 



I n  p e r m i t t i n g  C r o f t o n ' s  i n q u i r y  i n t o  S p i v e y ' s  

post-Miranda s i l e n c e ,  t h e  c o u r t  d i s t i n g u i s h e d  two 

c a s e s :  S u b l e t t e  v. S t a t e ,  365 So.2d 775 ( F l a .  3d 

DCA 1979) and DeLuna v .  Uni ted  S t a t e s ,  308 F.2d 140 

(CA 5  1962 ) .  

I am going t o  r e cede  from any c a u t i o n a r y  
i n s t r u c t i o n .  S ince  Spivey h a s  t aken  t h e  
s t a n d  he  i s  i n  a  d i f f e r e n t  p o s t u r e  from 
t h e  d e f e n d a n t s  i n  DELUNA and SUBLETTE. 
Spivey h a s  t e s t i f i e d ,  he  h a s  sworn t o  
t e l l  t h e  t r u t h ,  he  h a s  s a i d  e v e r y t h i n g  
h i s  a t t o r n e y  wanted him t o  say .  

I n  S u b l e t t e ,  bo th  t h e  p r o s e c u t o r  and counse l  f o r  t h e  

co-defendant  t o l d  t h e  j u ry  du r ing  c l o s i n g  argument t h a t  

S u b l e t t e  had n o t  t e s t i f i e d  i n  h i s  own b e h a l f .  Revers ing 

S u b l e t t e ' s  subsequen t  c o n v i c t i o n ,  t h e  Th i rd  D i s t r i c t  

Cour t  o f  Appeal s a i d  t h a t  t h e  co -de f endan t ' s  r e f e r e n c e  t o  

S u b l e t t e ' s  f a i l u r e  t o  t a k e  t h e  s t a n d  u n c o n s t i t u t i o n a l l y  

i n f r i n g e d  upon S u b l e t t e ' s  r i g h t  t o  remain s i l e n t .  

S u b l e t t e ,  a s  t h e  t r i a l  c o u r t  h e r e  recogn ized ,  i s  

d i f f e r e n t  i n  t h a t  Spivey took  t h e  s t a n d  i n  h i s  own de f ense .  

DeLuna, however, a t  l e a s t  i n  d ic tum,  d i s c u s s e d  t h e  S i x t h  

Amendment problem when t h e  de f endan t  t e s t i f i e s  a s  Spivey 

d i d  i n  t h i s  c a se .  According t o  DeLuna when a  d e f e n d a n t ' s  

F i f t h  Amendment r i g h t  t o  remain s i l e n t  i s  p i t t e d  a g a i n s t  

a  co-defendan t ' s  S i x t h  Amendment r i g h t  t o  c o n f r o n t a t i o n ,  

t h e  t r i a l  c o u r t  shou ld  s e v e r  t h e  c a s e s .  DeLuna a t  1 4 1 ,  

Uni ted  S t a t e s  v .  McClure, 734 F.2d 484 (CA 10 1984) .  Thus, 

under  DeLuna t h e  t r i a l  c o u r t  i n  t h i s  c a s e  shou ld  have 



severed Spivey's and Crofton's cases as both had consti- 

tutional rights that should have been equally protected, 

not balanced. 

Other courts, however, have held that a defense 

attorney has an obligation to comment on a co-defendant's 

silence only when those comments are necessary to avoid 

real prejudice to his client. United States v. Graziano, 

710 F.2d 691 (CA 11 1983). If there is no real prejudice, 

he cannot comment or inquire into the silence. 

Real prejudice occurs only if defenses are 

"antagonistic and mutually exclusive." - Id. at 695 and 

defenses are such if the acceptance of one party's defense 

would tend to preclude the acquittal of the other. 

McClure, supra, at 488, fn. 1. 

In this case, whether Spivey's and Crofton's defenses 

were antagonistic and mutually exclusive is irrelevant. 

If they were, the court should have ordered a severance; 

if they were not, he should have refused to let Crofton's 

attorney proceed with his inquiry. In this case, the 

court did neither, and created a third option which as 

shown above was error. 

This error, moreover, was harmful. Proof of Spivey's 

guilt depended in large part upon the testimony of Ouchida, 

Hawkins, and Ellison. All were intimately connected with 

this murder and all made deals with the prosecutor in 

exchange for their testimony against Spivey. No physical 



evidence or clearly unbiased witness linked Spivey to 

the murder of Ronald Crofton. 

Hence, Spivey's credibility was the issue here, 

and when Crofton's attorney asked Spivey about his 

post-Miranda silence, he was suggesting that Spivey's 

story was "recently concocted" (T-2798). This was an 

attack upon Spivey's credibility, and in a negative way, 

it enhanced Ouchida's, Hawkins', and Ellison's credibility. 

As witness credibility is an issue solely within the 

jury's competence to resolve, c.f. Tibbs v. State, 397 

So.2d 1123 (Fla. 1981), this Court cannot say that Crofton's 

attorney's comments were harmless beyond all reasonable 

doubt. Chapman v. California, 386 U.S. 18, 17 L.Ed.2d 

705, 87 S.Ct. 824 (Fla. 1967). 



ISSUE I1 

THE COURT ERRED IN OVERRIDING THE 
JURY'S RECOMMENDATION OF LIFE AND 
SENTENCING SPIVEY TO DEATH AS THERE 
WERE SEVERAL REASONABLE BASES UPON 
WHICH THE JURY COULD HAVE RECOMMENDED 
LIFE. 

The jury in this case recommended that the trial court 

sentence Spivey to life in prison (R-271). The court 

ignored this recommendation, however, and sentenced Spivey 

to death. The court erred in doing so as the jury had at 

least three reasonable bases for justifying its life 

recommendation: (1) the disparate sentences of the other 

co-defendants; (2) Spivey ' s background, and (3) Spivey ' s 
lack of intent to commit this murder. The court, in its 

sentencing order, provided no justification for overriding 

the jury's recommendation, and at sentencing, it said only 

that he was aware of the great weight which should attend 

the jury's recommendation-(T-3304). 

Under the standard established by this Court in 

Tedder v. State., 322 So.2d 908, 910 (Fla. 1975) such 

indifference to the jury's life recommendation as the 

court in this case demonstrated is error. In 'Tedder, 

this Court said: 

In order to sustain a sentence of death 
following a jury recommendation of life, 
the facts suggesting a sentence of death 
should be so clear and convincing that 
virtually no reasonable person could 
differ. That is not the situation here. 

Id. at 910. - 



The presumption thus arises that when a jury recom- 

mends life that that sentence is correct. To overcome 

this presumption, evidence or reasons must be presented 

from which virtually all reasonable men could agree 

that death was the appropriate sentence. Ignoring the 

jury's recommendation or simply saying that it was aware 

that the recommendation should be given great weight, 

as the court did in this case, is insufficient. The 

court's use in this case of jargon or buzz words shows 

that it did not make any effort to look for any basis for 

imposing life. 

In addition, the court in this case misunderstood 

the use of aggravating and mitigating circumstances in 

situations where the jury has recommended life. In 

such instances, finding those factors is irrelevant, as 

the presumption exists that life is the correct sentence. 

Instead of weighing aggravating circumstances against 

mitigating circumstances as the court did in this case, 

the court should have examined the record to determine if 

there was any basis for the jury's life recommendation. 

If so, it should have then imposed a sentence of life 

without regard to the presence of aggravating or mitigat- 

ing circumstances. Weighing of aggravating and mitigating 

circumstances as dictated by State v. Dixon, 283 So.2d 1 

(Fla. 1972) occurs only if the jury had recommended death. 

As the jury recommended life in this case, the trial court 

should have examined the record for any reasonable basis 



to impose that sentence. In this case, the jury had at 

least three reasonable bases for its life recommendation. 

1. The sentences of Spivey's co-defendants 

Geraldine Crofton wanted her husband dead, and she 

asked Vance Ellison to find someone to do it. Hawkins 

helped strangle Crofton, as he admitted (T-1434). Ouchida 

stood by (T-1625) and was willing to benefit from these 

crimes (T-1525). The jury acquitted Crofton of the murder 

(T-3647), but the state offered deals to the other 

culpable defendants. Ellison pled guilty to second degree 

murder as did Hawkins, and the most that these men can 

receive is life in prison. Ouchida, who participated 

at least in the robbery, received total immunity (T-1600). 

Such disparity of sentences is a reasonable basis for the 

jury to have recommended life, as this Court has acknowledged. 

In Herzog v. State, 439 So.2d 1372 (Fla. 1983), Herzog 

and a co-defendant strangled Herzog's girlfriend. The 

state let the co-defendant plea to manslaughter and he was 

placed on five years probation. Another co-defendant, 

who was present during the murder and had gagged the victim, 

received "total immunity." - Id. at 1375. In sentencing 

Herzog to death, the trial court found nothing in mitigation, 

but this Court reduced Herzog's sentence to life because 

the jury, in recommending a life sentence, could have 

considered disposition of the co-defendant's cases. 

In this case, Hawkins was equally culpable of 

committing this murder. Hawkins was the one who had the 



gun (T-1506),  h e  h e l p e d  s t r a n g l e  C r o f t o n  (T-1456),  and it 

was Hawki.ns who took C r o f t o n ' s  watch and g o l d  n e c k l a c e  

(T-1460).  Hawkins a l s o  took C r o f t o n ' s  s h o e s  o f f  of h i s  

body (T-1461) and s t o l e  h i s  c a r  (T-1461). Y e t  t h e  s t a t e  

l e t  him p l e a d  t o  second d e g r e e  murder.  

Ouchida,  a c c o r d i n g  t o  h i s  s t o r y ,  n e v e r  had t h e  gun, 

and he  mere ly  s t o o d  by and watched a s  t h e  murder o c c u r r e d  

(T-1624-1625). Y e t  h e  p a r t i c i p a t e d  i n  t h e  robbery  

(T-1615,1625) b u t  r e c e i v e d  t o t a l  immunity (T-1600). 

I n  McCampbell v .  S t a t e ,  421 So.2d 1072 ( F l a .  1 9 8 2 ) ,  

McCampbell and t h r e e  o t h e r  men e n t e r e d  a  Winn D i x i e  s t o r e  

t o  r o b  t h o s e  i n s i d e  and a  f i f t h  man w a i t e d  o u t s i d e  i n  t h e  

getaway c a r .  While two of t h e  men w e r e  t a k i n g  money, 

McCampbell and a n o t h e r  co -defendan t  guarded t h e  p e o p l e  

i n s i d e  t h e  s t o r e .  McCampbell had t h e  s e c u r i t y  guard  s q u a t ,  

and h e  t h e n  s h o t  him i n  t h e  back of t h e  head. 

R e j e c t i n g  t h e  t r i a l  c o u r t ' s  o v e r r i d e  of t h e  j u r y ' s  

l i f e  recommendation t h i s  Cour t  found t h a t  t h e  j u r y  cou ld  

have l e g i t i m a t e l y  recommended l i f e  because  of t h e  d i s p o s i -  

t i o n  of  t h e  co-defendan t s '  c a s e s .  - I d .  a t  1075-1076. 

Three  of  t h e  co-defendan t s  p l e d  g u i l t y  t o  reduced c h a r g e s  

and t e s t i f i e d  f o r  t h e  s t a t e .  

McCampbell i s  e s p e c i a l l y  compel l ing  i n  t h i s  c a s e  a s  

McCampbell c l e a r l y  was t h e  t r i g g e r m a n  and more c u l p a b l e  

t h a n  h i s  co-defendants .  I n  t h i s  c a s e ,  Hawkins was a t  l e a s t  

a s  c u l p a b l e  a s  Spivey i n  k i l l i n g  C r o f t o n ,  y e t  h e  p l e d  g u i l t y  



to second degree murder. Just as in McCampbell, the jury 

in this case may have recommended life because of that 

sentencing disparity. See also Lewis v. State, 398 

So.2d 432 (Fla. 1981) (Lewis was the triggerman; other 

co-defendants except Odom got death.) Odom v. State, 

403 So.2d 936 (Fla. 1981) (This Court reduced Odom's 

death sentence to life.) McCray v. State, 416 So.2d 804 

(Fla. 1982) (McCray shoots victim three times. One 

defendant was placed on probation while the other two 

were acquitted of the murder. McCray's death sentence 

reduced to life.) Neary v. State, 384 So.2d 881 (Fla. 

1980) (Jury's life recommendation may have been 

influenced by the co-defendant's acquittal and his 

equal culpability.) Barfield v. State, 402 So.2d 377 

(Fla. 1981) (Co-defendants get non-death sentences or 

nolle prosequi of charges for a contract killing in 

which Barfield acted as the middle man.) 

Justice Boyd, in his dissent in Herzog v. State, 

439 So.2d 1372, 1381-1382 (Fla. 1983) rejected the 

disposition of accomplices as a relevant mitigating 

factor: 

However, to the extent that an 
accomplice's lesser punishment 
is relevant to mitigating, it 
is only so where the accomplice 
is equally or more culpable in 
the matter than the defendant. 

(Cites omitted). 

Yet, even under Justice Boyd's rationale, the 

disposition of the other co-defendants in this case 



would be  r e l e v a n t  a s  Hawkins was a s  c u l p a b l e  a s  Spivey,  

and c o n s i d e r i n g  t h e  p o s s i b i l i t y  t h a t  Hawkins may have 

k i l l e d  Crof ton  a f t e r  Spivey and Ouchida l e f t  C r o f t o n ' s  

house ,  perhaps  more cu lpab l e .  

Moreover, Crof ton  and E l l i s o n  i n s t i g a t e d  t h i s  

murder, y e t  Crof ton  was a c q u i t t e d  of  t h e  murder (T-36471, 

and E l l i s o n  p l e d  g u i l t y  t o  second degree  murder. Such 

d i s p a r i t y  among p r i n c i p l e s  can l i k e w i s e  j u s t i f y  a l i f e  

recommendation. See Deaton v .  S t a t e ,  Case No. 65,437 

(F l a .  op in ion  f i l e d  November 7 ,  1985) .  

The re fo re ,  t h e  j u r y ' s  l i f e  recommendation was 

r ea sonab l e  and should  have been fol lowed.  

2 .  Sp ivey ' s  background. 

A t  t h e  t i m e  of  t h i s  murder, Spivey was i n  t h e  g r i p  

of  extreme pover ty .  H e  had no home (T-2745), no  food 

(T-2829), and no work (T-2745). H i s  w i f e  was f i v e  months 

p regnan t  (T-2745), and bo th  w e r e  young and i l l - e q u i p p e d  

t o  hand l e  t h e  impending r e s p o n s i b i l i t i e s  of  parenthood.  

Spivey ( a s  w e l l  a s  h i s  w i f e )  was a drug a d d i c t  

(T-2745). Spivey had a d i s a s t r o u s  ch i ldhood  a f t e r  h i s  

f a t h e r ' s  d e a t h ,  and t h i s  was d r a m a t i c a l l y  i n d i c a t e d  by 

t h e  sudden d rop  i n  h i s  school  g r ades  (T-3665-3667). No 

c h i l d  shou ld  have t o  r i d e  a b i c y c l e  t o  h i s  f a t h e r ' s  

f u n e r a l  and watch it through a f ence  (T-288). Y e t  t h a t  

f a c t ,  p l u s  h i s  mo the r ' s  s e v e r a l  subsequent  mar r i ages  

(T-3678) obv ious ly  had c o n t r i b u t e d  t o  h i s  drug a d d i c t i o n  

and involvement i n  t h i s  murder. Some c h i l d r e n  can endure  



such adversity and somehow emerqe stronger for the test. 

Spivey was not one of those children. 

Taken as a whole, or in part, Spivey's life 

presents a reasonable basis for the jury's recommendation. 

In Huddleston v. State, Case No. 64,307 (Fla. opinion 

filed August 29, 1985) this Court said that the jury could 

have legitimately considered Huddleston's drug addiction 

in reaching a decision to recommend a sentence of life. 

This Court also said that Huddleston's unemployment, 

pregnant girlfriend, and divorcing parents disturbed his 

situation to such an extent that the jury could recommend 

life based upon those facts. 

Similarly here, Spivey's youth, family, employment, 

and basic living problems justify the jury's life recommenda- 

tion. 

This Court also has said that a person's rough child- 

hood can justify a jury's life recommendation. Neary v. 

State, 384 So.2d 881 (Fla. 1980). Likewise, the fact that 

a defendant's father was killed can mitigate a death 

sentence. Lara v. State, 464 So.2d 1173 (Fla. 1985). On 

the other hand, concern for family can justify a life 

recommendation. Thompson v. State, 456 So.2d 444, 448 

(Fla. 1984). Spivey is not saying that his childhood 

problems, drug problems, or lifestyle in any way excuses 

his crime. He is saying, however, that these factors do 

provide a reasonable basis upon which the jury could have 

recommended life in this case. 



H e r e ,  w e  have  a l l  of t h e s e  f a c t s ,  and t h e  j u r y ' s  

recommendation was r ea sonab l e .  

3 .  Spivey d i d  n o t  i n t e n d  t o  commit t h i s  murder.  

A t  t r i a l ,  Spivey s a i d  t h a t  h e  i n t ended  t o  r o b  

Crof ton  on ly ;  he  neve r  i n t ended  t o  k i l l  him (T-2768, 

2773) . H e  needed money t o  repay E l l i s o n  (T-2768), and 

h e  had been t o l d  Crof ton  c a r r i e d  l a r g e  amounts of c a sh  

(T-2075). The s o l u t i o n  t o  h i s  problems was obvious .  

Sp ivey ' s  s t o r y  h a s  s u p p o r t  from t h e  ev idence .  When 

h e  m e t  Ouchida and Hawkins on t h e  n i g h t  of t h e  k i l l i n g ,  

bo th  of t h e  men s a i d  Spivey o n l y  wanted t o  r ob  Cro f ton  

(T-1609-1610); he  neve r  s a i d  h e  wanted t o  k i l l  him 

(T-1609,1659). Moreover, E l l i s o n  c la imed t o  have set up 

t h i s  murder f o r  f r e e ,  y e t  when Ge ra ld ine  Cro f ton  s t a r t e d  

paying E l l i s o n  t h e  money, E l l i s o n  k e p t  $2,000 (T-2118). 

Tha t  was a  rough form of repayment f o r  t h e  money E l l i s o n  

had s p e n t  on Spivey.  

What i s  more, Spivey k e p t  de l ay ing  committ ing t h e  

murder,  f u r t h e r  ev idence  t h a t  h e  d i d  n o t  want t o  k i l l  

Crof ton .  E l l i s o n  k e p t  p r e s s u r i n g  Spivey (T-2768), y e t  

Spivey k e p t  d e l a y i n g ,  hoping t o  f i n d  someone from whom 

h e  c o u l d  borrow money s o  h e  c o u l d  repay  E l l i s o n  and n o t  

have t o  commit t h i s  c r i m e  (T-1403). The j u r y ,  t h e r e f o r e ,  

cou ld  have l e g i t i m a t e l y  b e l i e v e d  t h a t  Spivey i n t ended  o n l y  

t o  r ob  Cro f ton .  

The most s i g n i f i c a n t  p i e c e  of  ev idence  suppo r t i ng  

t h i s  conc lu s ion  i s  t h e  f a c t  t h a t  t h e  j u ry  a c q u i t t e d  Crof ton  



of t h e  murder of  h e r  husband b u t  c o n v i c t e d  h e r  of t h e  

consp i r acy  (T-3647). The on ly  r a t i o n a l  e x p l a n a t i o n  f o r  

t h i s  b i z a r r e  v e r d i c t  i s  t h a t  t h e y  b e l i e v e d  Sp ivey ' s  

v e r s i o n  t h a t  h e  i n t ended  on ly  t o  r ob  b u t  n o t  k i l l  

Crof ton .  C r o f t o n ' s  murder,  t h e r e f o r e ,  was a rguab ly  

on ly  t h e  p roduc t  of Hawkins' a c t i o n s  ( a s  Spivey s a i d  

t h a t  Crof ton  was a l i v e  when he  l e f t ) ,  and a s  t h i s  

robbery  was n o t  i n  f u r t h e r a n c e  o f  o r  p a r t  of  t h e  

consp i r acy ,  Crof ton  was n o t  g u i l t y  of  murder. The 

murder was a  p roduc t  of  Sp ivey ' s  robbery;  it was n o t  

p a r t  of  t h e  consp i r acy .  

According t o  Sp ivey ,  when he  l e f t  C r o f t o n ' s  house ,  

Crof ton  was a l i v e  (T-2782). Hawkins remained behind,  

and c o n t r a r y  t o  S p i v e y ' s  i n t e n t ,  he  k i l l e d  Crof ton .  

Under t h i s  s c e n a r i o ,  Spivey was a  p r i n c i p l e ,  and 

a l t hough  n o t  a c t u a l l y  p r e s e n t  a t  t h e  crime scene ,  was 

g u i l t y  of  murder. Y e t ,  under  t h e  law announced i n  Enmund 

v .  F l o r i d a ,  458 U.S. 782, 801, 73 L.Ed.2d 1140,  102 S.Ct.  

3368 (1982 ) ,  t h e  s t a t e  c anno t  e x e c u t e  a  p r i n c i p l e  who i s  

n o t  a c t u a l l y  p r e s e n t  and who does  n o t  i n t e n d  t o  commit o r  

con templa te  t h e  commission of  t h e  murder.  Bush v .  S t a t e ,  

461 So.2d 936 ( F l a .  1985 ) ;  S t a t e  v. White,  470 So.2d 1377 

(F l a .  1985 ) .  Here, by t h e  j u r y ' s  a c q u i t t a l  o f  Ge ra ld ine  

Cro f ton ,  t h e  j u ry  accep t ed  Sp ivey ' s  s t o r y  t h a t  h e  wanted 

o n l y  t o  r o b  Cro f ton ,  he  had no i n t e n t  t o  k i l l  him, and 

when h e  and Ouchida l e f t ,  Crof ton  was a l i v e .  

T h i s  v e r s i o n  of  t h e  f a c t s  c e r t a i n l y  f a l l s  w i t h i n  t h e  



d i c t a t e s  of Enmund and a s  such,  it p rov ides  a r ea sonab l e  

b a s i s  f o r  a j u ry  l i f e  recommendation. The c o u r t  e r r e d ,  

t h e r e f o r e ,  i n  n o t  conduc t ing  t h e  examinat ion f o r  a 

r ea sonab l e  b a s i s  f o r  t h e  l i f e  recommendation, and it 

compounded t h i s  e r r o r  by imposing a s en t ence  of dea th .  



VI CONCLUSION 

Based upon the arguments presented above, Herbert 

Spivey respectfully asks this Honorable Court to: 

1. Reverse the trial court's judgment and sentence 

and remand for a new trial. 

2. Reverse the trial court's imposition of the death 

sentence and remand with instructions to impose a sentence 

of life without possibility of parole for 2 5  years. 
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