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STATEMENT OF THE CASE AND FACTS 

SOUTH BROWARD HOSPITAL DISTRICT, d / b / a  Memorial  H o s p i t a l ,  

appear ing a s  amicus c u r i a e  i n  suppor t  of NORTH BROWARD HOSPITAL 

DISTRICT, i s  a  s p e c i a l  t a x  d i s t r i c t  c r e a t e d  by Ch. 24415, Laws of 

F l o r i d a  (1947)  t o  " e s t a b l i s h ,  c o n s t r u c t ,  a c q u i r e ,  o p e r a t e  and 

mainta in  such h o s p i t a l  o r  h o s p i t a l s  o r  f a c i l i t i e s  f o r  l i m i t e d  o r  

extended c a r e  and t r ea tmen t ,  a s  i n  [ t h e  board 's ]  op in ion  s h a l l  be 

n e c e s s a r y  f o r  t h e  u s e  o f  t h e  p e o p l e  o f  s a i d  d i s t r i c t .  . .. 
" ( ~ . 1 2 )  .' The l e g i s l a t u r e ' s  o b j e c t i v e s  i n  c r e a t i n g  t h e  D i s t r i c t  

a r e  s t a t e d  a s  " p r e s e r v a t i o n  o f  t h e  p u b l i c  h e a l t h ,  and f o r  t h e  

p u b l i c  good and f o r  t h e  u s e  o f  t h e  p u b l i c  of  s a i d  d i s t r i c t .  . .." 
( A . 1 2 ) .  I n  a c c o r d a n c e  w i t h  t h e s e  o b j e c t i v e s ,  t h e  D i s t r i c t  p ro-  

v i d e s  h o s p i t a l  s e r v i c e s  t o  a l l  r e s i d e n t s  of i t s  geographic  a rea ;  

s e r v i c e s  t o  i n d i g e n t  r e s i d e n t s  a r e  provided wi thout  charge. I t  

o p e r a t e s  through a  board of e l e c t e d  commissioners, whose members 

c a n  be removed o n l y  by t h e  g o v e r n o r .  I t s  m e e t i n g s ,  r e c o r d s  and 

f i n a n c i a l  s t a t emen t s  a r e  s u b j e c t  t o  p u b l i c  s c ru t iny .  Due process  

i s  observed. The D i s t r i c t  u se s  i t s  l e g i s l a t i v e l y - c o n f e r r e d  tax-  

i n g  power t o  r a i s e  o p e r a t i n g  funds .  I t  i s  empowered t o  i s s u e  

bonds and t o  condemn p rope r ty  through eminent domain proceedings. 

I n  s h o r t ,  it i s  s t r u c t u r a l l y  and f u n c t i o n a l l y  s i m i l a r  t o  t h e  

Nor th  Broward H o s p i t a l  D i s t r i c t ,  and t o  t h e  many o t h e r  s p e c i a l  

t a x  d i s t r i c t s  which e x i s t  i n  F lo r ida .  (A.l-37). 

I n  North Broward Hosp i t a l  D i s t r i c t  v. E ldred ,  466 So.2d 1 2 1 0  

( F l a .  4 t h  DCA 1 9 8 4 ) ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  d e t e r -  

'AS r e f e r e n c e  i s  made t o  Sou th  Broward H o s p i t a l  D i s t r i c t ' s  
c h a r t e r ,  t h i s  document i s  a t t a c h e d  a s  an appendix. 



mined t h a t  t h e  North Broward H o s p i t a l  D i s t r i c t  i s  a  c o r p o r a t i o n  

p r i m a r i l y  a c t i n g  a s  a  governmenta l  i n s t r u m e n t a l i t y ,  and t h u s  i s  

an  agency s u b j e c t  t o  t h e  l i m i t a t i o n  on l i a b i l i t y  c o n t a i n e d  i n  t h e  

wa ive r  of  s o v e r e i g n  immunity s t a t u t e ,  s e c t i o n  768.28 ( 5 ) ,  F l o r i d a  

S t a t u t e s .  A s i m i l a r  c o n c l u s i o n  was reached  i n  a  subsequen t  c a s e  

t h a t  c h a l l e n g e d  t h e  South Broward H o s p i t a l  Distr ic t ' s  s t a t u s  a s  a  

governmenta l  e n t i t y  f o r  purposes  of  a s c e r t a i n i n g  i t s  t o r t  l i a b i l -  

i t y .  Lee v. South  Broward H o s p i t a l  - D i s t r i c t ,  20 FLW 1435  ( F l a .  

4 t h  DCA J u n e  1 2 ,  1 9 8 5 ) .  

S o u t h  Broward H o s p i t a l  D i s t r i c t ' s  i n t e r e s t  i n  t h i s  c a s e  i s  

twofold .  Because t h e  - Lee  c o u r t  r e l i e d  on E l d r e d  i n  de t e rmin ing  

t h a t  S o u t h  Broward H o s p i t a l  D i s t r i c t  i s  a  g o v e r n m e n t a l  e n t i t y ,  

a n y  d e c i s i o n  made i n  t h e  i n s t a n t  c a s e  w i l l  d i r e c t l y  a f f e c t  it. 

Moreover, South  Broward H o s p i t a l  D i s t r i c t  p e r c e i v e s  t h e  q u e s t i o n  

c e r t i f i e d  t o  t h i s  C o u r t  a s  b e i n g  o f  g r e a t e r  p u b l i c  i m p o r t a n c e  

t h a n  i t s  p h r a s i n g  s u g g e s t s .  A s  s t a t e d ,  t h e  F o u r t h  D i s t r i c t ' s  

q u e s t i o n  i s  r e s t r i c t e d  t o  t h e  s t a t u s  of  t h e  North Broward Hospi- 

t a l  Dis t r ic t .  R e s o l u t i o n  of  t h e  Distr ic t ' s  s t a t u s ,  however, w i l l  

n e c e s s a r i l y  have  an  impact  on t h e  t o r t  l i a b i l i t y  o f  t h e  numerous 

s p e c i a l  t a x  d i s t r i c t s  o p e r a t i n g  i n  t h e  S t a t e  o f  F l o r i d a .  Pu r -  

s u a n t  t o  t h e  c o n s e n t  o f  b o t h  p a r t i e s ,  S o u t h  Broward H o s p i t a l  

D i s t r i c t  a d d s  i t s  v o i c e  t o  t h e  p r e s e n t  d e b a t e  i n  h o p e s  o f  i m -  

p r e s s i n g  on t h e  Cour t  t h a t  a  s u b s t a n t i a l  p u b l i c  i s s u e  i s  b e f o r e  

it, and persuad ing  t h e  c o u r t  t h a t  s p e c i a l  t a x  d i s t r i c t s ,  i n c l u d -  

i n g  h o s p i t a l  d i s t r i c t s ,  a r e  i n d e e d  u n d e r  t h e  a e g i s  o f  t h e  

s o v e r e i g n  immunity wa ive r  p r o v i s i o n s  of  s e c t i o n  768.28, F l o r i d a  

S t a t u t e s .  



ARGUMENT 

In the instant case the petitioners, Eldreds, seek to con- 

vince the Court that the definition of "state agencies and sub- 

divisions" in the sovereign immunity waiver statute (section 

768.28 (2), Florida Statutes) does not include the North Broward 

Hospital District. They contend that the sovereign immunity 

waiver statute did not displace its predecessor method for deter- 

mining a local governmental entity's liability in tort, namely 

the governmental -vs.-proprietary analysis of an agency's func- 

tions. Specifically, Eldreds argue that North Broward's 

functions are more proprietary than governmental, and that con- 

sequently its tort liability is not subject to the statutory 

limitation. 

In so contending, Eldreds rely on Suwanee County Hospital - 

Corp. v. Golden, -- 56 So.2d 911 (Fla. 1952), which predates the 

statutory waiver of sovereign immunity, and overlook recent 

authority that disapproves their position. The Suwanee court 

found that a hospital, whose central role the court assumed to be 

governmental, could be immunized with respect to indigent, non- 

paying patients, but "proprietary" and therefore not immunized 

with respect to its paying patients. As recognized in Cauley v. 

City of Jacksonville, - 403 So.2d 379 (Fla. 1981), it was precisely 

to eliminate such artificial distinctions that the sovereign 

immunity waiver statute was enacted in 1974. That statute now 

prescribes conditions under which any injured person may seek 

redress, and ensures equal application of immunity concepts to 

a1 1 governmental entities. The Cauley court construed section 



768.28 a s  hav ing  abrogated t h e  governmental  -vs . -propr ie tary  t e s t  

and made c l e a r  t h a t  t h e  p r e - s t a t u t o r y  s t a t u s  of a  l o c a l  govern- 

mental e n t i t y  i s  n o t  d e t e r m i n a t i v e  of i t s  p r e s e n t  s t a t u s .  

The Fourth D i s t r i c t  Court  of Appeal r e j e c t e d  E ld reds '  con- 

t en t ions .  I t  found t h a t  t h e  Hosp i t a l  D i s t r i c t  i s  inc luded  i n  t h e  

waiver  of sove re ign  immunity s t a t u t e ,  by v i r t u e  of t h e  ca t ego ry  

"co rpo ra t ions  a c t i n g  p r i m a r i l y  a s  [governmental ]  i n s t rumen ta l  i- 

tiesn inc luded  i n  t h a t  s t a t u t e ' s  d e f i n i t i o n  of s t a t e  agenc ie s  o r  

s u b d i v i s i o n s .  Nor th  Broward H o s ~ i t a l  D i s t r i c t  v. E ld red ,  466 

So.2d a t  1 2 1 1 .  Moreover ,  t h e  c o u r t  d e c i d e d  t h a t  a 1  1 h o s p i t a l  

d i s t r i c t s  a r e  d e f i n i t i o n a l l y  i nc luded  i n  t h e  ca t ego ry  of corpora- 

t i o n s  a c t i n g  p r i m a r i l y  a s  government  i n s t r u m e n t a l i t i e s .  I t  

i n d i c a t e d  t h a t  i t  was unwi 1 1 i n g  t o  u n d e r t a k e  a  ca se -by -case  

examination of t h e  s u b t l e  d i f f e r e n c e s  which e x i s t  from one d i s -  

t r i c t  t o  t h e  next. South Broward Hosp i t a l  D i s t r i c t  suppor t s  t h e  

F o u r t h  D i s t r i c t ' s  a p p r o a c h ,  and m a i n t a i n s  t h a t  it s h o u l d  be  

adopted by t h i s  Court  based on l e g i s l a t i v e  i n t e n t ,  a  s u b s t a n t i a l  

body of f a v o r a b l e  c a s e  law, and c o n s i d e r a t i o n s  of p u b l i c  po l icy .  

A common-sense c o n s t r u c t i o n  o f  s e c t i o n  768.28 ( 2 )  s u g g e s t s  

t h a t ,  i n  s e l e c t i n g  t h e  word "p r imar i lyn  t o  d e s c r i b e  c o r p o r a t i o n s  

s u b j e c t  t o  t h e  c o n d i t i o n a l  sove re ign  immunity waiver ,  t h e  l e g i s -  

l a t u r e  a n t i c i p a t e d  an a n a l y s i s  of an agency's ownership, n o t  i t s  

f u n c t i o n s .  Any agency  t h a t  i n  i t s  c o n s t i t u t i v e  s e n s e  i s  more 

governmental  t han  p r i v a t e  would be s u b j e c t  t o  t h e  s t a t u t e .  The 

l e g i s l a t u r e  d i d  n o t  e n v i s i o n  a  r e s u r r e c t i o n  of  t h e  l ong -  

d i s c r e d i t e d  a n a l y s i s  of an agency's  func t ions ,  nor an assessment 

of i t s  sou rces  of revenue. I t  in tended  t o  un i formly  i n c l u d e  a 1  1 

e n t i t i e s  whose e s s e n t i a l  c h a r a c t e r i s t i c s  a r e  p r i m a r i l y  govern- 



mental.  Within t h e  c l a s s  would be -- a 1  1 s p e c i a l  d i s t r i c t s ,  which 

a r e  s t a t u t o r i l y - c r e a t e d  l o c a l  u n i t s  of  s p e c i a l  government .  

F l o r i d a  S t a t u t e s ,  s e c t i o n  200.001(8) (c )  (1983). The sub -c l a s s  of 

h o s p i t a l  d i s t r i c t s  must be regarded a s  i nc luded  i n  t h e  immunity 

w a i v e r  s t a t u t e  b e c a u s e  t h e y  p o s s e s s  f e a t u r e s  i n e v i t a b l y  and 

un ique ly  a s s o c i a t e d  wi th  governmental  e n t i t i e s .  2 

Perhaps t h e  most fundamental c h a r a c t e r i s t i c  of a  governmen- 

t a l  e n t i t y  i s  t h e  power t o  t a x ,  which i s  a  power common t o  

h o s p i t a l  d i s t r i c t s .  A s  i t s  c h a r t e r  r e v e a l s ,  Sou th  Broward 

Hosp i t a l  D i s t r i c t  i s  i n v e s t e d  wi th  a  number of o t h e r  s i g n i f i c a n t  

g o v e r n m e n t a l  a t t r i b u t e s ,  i n c l u d i n g :  t h e  power t o  condemn 

p r o p e r t y  t h r o u g h  eminen t  domain; t h e  power t o  i s s u e  bonds,  t h e  

o b l i g a t i o n  t o  obse rve  due process ;  and t h e  d e c l a r e d  r a i s o n  d ' e t r e  

o f  s e r v i n g  t h e  r e s i d e n t s  of  t h e  D i s t r i c t .  (A.1-37). P r i v a t e  

h o s p i t a l s  do n o t  h a v e  t h e s e  f e a t u r e s ,  and ,  c o n v e r s e l y ,  S o u t h  

B r o w a r d  H o s p i t a l  D i s t r i c t  ----- l a c k s  t h e  m a j o r  d i s t i n g u i s h i n g  

c h a r a c t e r i s t i c  of  a  p r i v a t e  h o s p i t a l :  it c a n n o t  r e f u s e  a n  

unwanted p a t i e n t  i f  t h e  p a t i e n t  i s  a  r e s i d e n t  o f  t h e  D i s t r i c t .  

See West Coast  Hosp i t a l  Assoc ia t ion  v. Hoare, 64 So.2d 293 (Fla .  

1953) .  By v i r t u e  of  t h e s e  f e a t u r e s ,  i t  i s  c l e a r  t h a t  t h e  S o u t h  

 he l e g i s  l a t u r e ' s  d e f i n i t i o n  o f  " s t a t e  a g e n c i e s  and  s u b d i v i -  
s ions"  a l s o  i n c l u d e s  t h e  ca tegory  of "independent e s t a b l i s h m e n t s  
of t h e  State."  F l o r i d a  S t a t u t e s ,  s e c t i o n  768.28(2). While t h e  
Fourth D i s t r i c t ' s  op in ion  focused on t h e  "corpora t ions  p r i m a r i l y  
a c t i n g  a s  i n s t r u m e n t a l i t i e s n  c l a u s e ,  t h e  "independent e s t a b l i s h -  
ments" c l a u s e  o f f e r s  an e n t i r e l y  s u f f i c i e n t  a l t e r n a t i v e  b a s i s  
f o r  conc lud ing  t h a t  t h e  p r o v i s i o n s  of t h e  s t a t u t e  extend,  c a t e -  
g o r i c a l l y ,  t o  s t a t e - c r e a t e d  s p e c i a l  d i s t r i c t s .  



Broward H o s p i t a l  D i s t r i c t  and t h e  c l a s s  of  h o s p i t a l  d i s t r i c t s  who 

s h a r e  them a r e  i n t r i n s i c a  1 l y  and p r i m a r i  l y  governmenta l ,  and o n l y  

e x t r i n s i c a l l y  and s e c o n d a r i l y  p r i v a t e .  According t o  any reason-  

a b l e  c o n s t r u c t i o n ,  h o s p i t a l  d i s t r i c t s  a r e  t h e r e f o r e  w i t h i n  t h e  

d e f i n i t i o n  of a g e n c i e s  s u b j e c t  t o  t h e  s o v e r e i g n  immunity w a i v e r  

s t a t u t e .  

S o u t h  Broward H o s p i t a l  D i s t r i c t ' s  i n t e r p r e t a t i o n  o f  t h e  

l e g i s l a t u r e ' s  i n t e n t  c o m p o r t s  w i t h  t h e  one  i n s i g h t  wh ich  t h e  

h i s t o r y  o f  t h e  s o v e r e i g n  immuni ty  w a i v e r  s t a t u t e  r e v e a l s .  On 

A p r i l  1 2 ,  1973 ,  t h e  J u d i c i a r y  Commit tee  o f  t h e  F l o r i d a  House o f  

R e p r e s e n t a t i v e s  e n t e r t a i n e d  d i s c u s s i o n  on then-des igna ted  House 

B i l l s  315 and 376. While t h e  rest o f  t h e  s e s s i o n  was u n e v e n t f u l  

i n s o f a r  a s  t h e  s t a t u s  o f  s p e c i a l  d i s t r i c t s  i s  c o n c e r n e d ,  it 

i n c  luded  t h e  f  o  1 lowing c o l  loquy: 

F i r s t  
Speaker  [ I t  w o u l d ]  c o s t  more t o  h a n d l e  a 1  1 t h e s e  

c l a i m s  on a  s e l f  i n s u r a n c e  b a s i s  t h a n  i f  t h e y  
were t o  do  it by p r i v a t e  i n d u s t r y ,  b u t  1'11 
l e t  M r .  R o g e r s  f i n i s h  on  t h a t - - I  know we're 
go ing  t o  have t o  g e t  t o  t h i s .  

Second 
Speaker  Why d o n ' t  w e  g o  o n  . . . I t h i n k  M r .  

( u n i n t e l  l i g i b l e )  t h a t  was i n  r e f e r e n c e  t o  t h e  
S t a t e ' s  p r o p e r t y  i n s u r a n c e .  Had t h e  s t a t e  
been i n  t h e  i n s u r a n c e  b u s i n e s s  f o r  t h e  s c h o o l  
b u i l d i n g s  and  t h e i r  c o n t e n t s  f o r  t h e  l a s t  
f i v e  y e a r s ,  had t hey  c o l l e c t e d  t h e  same num- 
b e r  o f  d o 1  1 a r  b i  1 1 s t h e  i n s u r a n c e  i n d u s t r y  

 his t a p e  i s  a v a i l a b l e  f rom t h e  F l o r i d a  D e p a r t m e n t  o f  S t a t e ,  
D i v i s i o n  o f  A r c h i v e s ,  H i s t o r y  a n d  R e c o r d s  M a n a g e m e n t ,  
Ta1 l a h a s s e e ,  F l o r i d a .  



did and paid the same claims, it would have 
cost the taxpayers about two million dollars 
more to have been in a self-insurance 
program. 

Third 
Speaker Just one more question before we take a vote 

on the amendment--what would be the cost 
difference between--to the state--between the 
limits as they now are in the bill--of 
$100,000/$500,000--or if we lower them to 
$25,000/$100,000? What would be the differ- 
ence in cost to the state? 

Second 
Speaker Probably 10-15%, I would say. 

First 
Speaker What's that in terms of dollars? 

Second 
Speaker Uh--I can't give you that answer. You're 

considering so many entities--you're con- 
sidering drainage- - districts, -school dis- 
tricts, counties . . . 

Third 
Speaker Mr. (uninte 11 igible) , could you answer the 

question approximately? 

Second 
Speaker Just roughly I can answer it for the State of 

Florida, the executive branch of state gov- 
ernment of Florida. It would be approximate- 
ly $700,000. 

The excerpted dialogue, with its specific reference to 

drainage districts, demonstrates that the legislature intended to 

include special districts in its plan of sovereign immunity 

waiver. 

A series of opinions issued by the state Attorney General 

are in accord. Among the agencies that he has advised are in- 

cluded in section 768.28 are water control districts, Op. Att'y 

Gen. 78-113; the Tampa Port Authority, Op. Att'y Gen. 78-127; the 



Cana l  A u t h o r i t y ,  Op. A t t ' y  Gen. 79-13, and h o u s i n g  a u t h o r i t i e s ,  

Op. A t t ' y  Gen. 78-33.  I f  t r a d i t i o n a l  g o v e r n m e n t a l - v s . -  

p r o p r i e t a r y  a n a l y s i s  were  a p p l i e d ,  any  of  t h e s e  migh t  be  found  

" p r i m a r i l y "  p r i v a t e  a g e n c i e s ,  y e t ,  c l e a r l y  t h e y  e x i s t  f o r  t h e  

b e n e f i t  o f  a l l  c i t i z e n s .  Were t h e  more t h a n  500 s p e c i a l  d i s -  

t r i c t s  o p e r a t i n g  i n  F l o r i d a  s u d d e n l y  exposed  t o  u n l i m i t e d  t o r t  

1 i a b i  1 i t y ,  t h e  r e s u l t s  would be c a t a s t r o p h i c .  

The A t t o r n e y  G e n e r a l  h a s  r e p e a t e d l y  a d v i s e d  t h a t  t a x -  

s u p p o r t e d  p u b l i c  h o s p i t a l s  s u c h  a s  t h e  Nor th  and S o u t h  Broward 

Hosp i t a l  D i s t r i c t s  a r e  p r i m a r i l y  governmental i n s t r u m e n t a l i t i e s  

f o r  p u r p o s e s  o f  s e c t i o n  768.28. Op. A t t ' y  Gen. 84-87; Op. A t t ' y .  

Gen. 78-42. An agency's s t a t u s  w i th  r e s p e c t  t o  i t s  t o r t  l i a b i l -  

i t y  must be  d e t e r m i n e d  n o t  from t h e  p e r c e n t a g e  o f  e x p e n s e s  

d e f r a y e d  by f e e s  o r  some o t h e r  q u a n t i t a t i v e  t a l i s m a n ,  b u t  by 

r e f e r e n c e  t o  i t s  p u b l i c  purpose and governmental  a u t h o r i t y .  

Case law a s  w e 1  1 a s  t h e  At torney Genera l ' s  op in ions  suppor t  

t h e  p o s i t i o n  t h a t  h o s p i t a l  d i s t r i c t s  p r i m a r i l y  s e r v e  a s  govern- 

ment i n s t r u m e n t a l i t i e s .  Th ree  r e c e n t  d e c i s i o n s  from t h e  F i f t h  

D i s t r i c t  C o u r t  o f  Appeal  c o n f i r m  t h a t  h o s p i t a l  d i s t r i c t s  a r e  

w i t h i n  t h e  p u r v i e w  o f  s e c t i o n  768.28 by acknowledg ing  t h a t  t h e  

f o u r - y e a r  s t a t u t e  1 i m i t a t i o n s  ( p r o v i d e d  i n  s e c t i o n  768.28 ( l l)),  

r a t h e r  t h a n  t h e  t w o - y e a r  l i m i t  o f  s e c t i o n  95.11,  F l o r i d a  

S t a t u t e s ,  g o v e r n s  a c t i o n s  a g a i n s t  h o s p i t a l s .  ------- F l o r i d a  

P a t i e n t ' s  Compensat ion Fund v. S.L.R., 458 So.2d 342 ( F l a .  5 t h  

DCA 1985) ; Whitney v. Marion County Hosp i t a l  D i s t r i c t ,  416 So.2d 



500 (F la .  5 t h  DCA 1982);  Whack v. Seminole Memorial H o s p i t a l ,  456 

So.2d 561 ( F l a .  5 t h  DCA 1984) .  E l d r e d s  a t t e m p t  t o  d i s t i n g u i s h  

t h e s e  c a s e s  on t h e  g rounds  t h a t  t h e i r  h o l d i n g  was n o t  on t h e  

e x a c t  p o i n t  of law presen ted  here.  Do they  imply t h a t  h o s p i t a l s  

s h o u l d  be  r e g a r d e d  a s  g o v e r n m e n t a l  f o r  p u r p o s e s  of  t h e  l o n g e r  

s t a t u t e  of l i m i t a t i o n s ,  b u t  no t  f o r  purposes of t h e  s u b s t a n t i v e  

p r o v i s i o n s  of t h a t  same s t a t u t e ?  Such an argument i s  untenable .  

Along w i t h  o b t a i n i n g  t h e  a d v a n t a g e  of t h e  e x t e n d e d  s t a t u t e  of  

l i m i t a t i o n s ,  t h e  Whitney p l a i n t i f f  was r e q u i r e d  t o  comply w i t h  

t h e  s t a t u t o r y  n o t i c e  requirements.  That c o u r t  c l e a r l y  regarded 

t h e  h o s p i t a l  a s  a  covered  e n t i t y  under s e c t i o n  768.28. 

I n  r e l a t e d  d e c i s i o n s ,  t h e  P u b l i c  Hea l th  T r u s t  of Dade County 

was d e c l a r e d  a  s t a t e  agency  w i t h  t o r t  l i a b i l i t y  l i m i t e d  t o  

$100,000 pursuant  t o  t h e  sove re ign  immunity waiver  s t a t u t e ,  and 

an employee of t h e  Duval County Hosp i t a l  Author i ty  was found t o  

be  t h e  employee  o f  a  s t a t e  agency  w i t h  l i m i t e d  l i a b i l i t y  unde r  

s e c t i o n  768.28. J a a r  v. U n i v e r s i t y  of Miami, 1 0  FLW 427 (Fla .  3d 

DCA Feb. 1 2 ,  1985) ; B r y a n t  v. Duval  --- County H o s p i t a l  - A u t h o r i t y ,  

459 So.2d 154 (Fla .  1st DCA 1984). While t h e s e  l a t t e r  two hospi-  

t a l s  were c r e a t e d  by s l i g h t l y  d i f f e r e n t  s t a t u t o r y  mechanisms, it 

would be  anomalous  t o  d e c l a r e  t h a t  t h e y  a r e  e n t i t l e d  t o  c o n d i -  

t i o n a l  s o v e r e i g n  immunity and h o s p i t a l  d i s t r i c t s  a r e  n o t ,  when 

a 1  1 e x i s t  f o r  t h e  same purpose .  The e s s e n t i a l  l y  g o v e r n m e n t a l  

c h a r a c t e r  of h o s p i t a l  d i s t r i c t s  a s  we1 1 a s  t h e i r  p u b l i c  purpose 

mandate t h a t  t hey  be t r e a t e d  a s  s t a t e  e n t i t i e s  f o r  t o r t  l i a b i l i t y  

purposes. 



Since the advent of the sovereign immunity waiver statute, a 

considerable amount of authority has amassed which unequivocally 

supports the proposition that tax-supported hospital districts 

are regarded as primari ly government ins trumenta 1 ities. Both 

aspects of the district court's opinion in the instant case are 

fair and sensible. The North Broward Hospital District is an 

entity within the coverage of section 768.28, because there is no 

way to reasonably categorize it other than as a primarily govern- 

mental instrumentality. The second part of the court's opinion 

is also correct: it would be pointless, not to mention impracti- 

cal, to attempt an -- ad hoc analysis of each and every special tax 

district in this state. By its choice of language the legisla- 

ture definitionally included hospital districts within the scope 

of section 768.28, and this court's affirmative answer to the 

certified question should be accompanied by a statement that its 

answer is dispositive with respect to, at a minimum, a1 1 other 

hospita 1 districts. 



CONCLUSION 

Amicus, South Broward Hospital District, urges the court to 

declare that the North Broward Hospital District, and others 

similarly situated, are corporations primarily acting as govern- 

mental instrumentalities and are therefore covered by the provi- 

sions of section 768.28, Florida Statutes. 
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