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PREFACE 

T h i s  b r i e f  i s  s u b m i t t e d  p u r s u a n t  t o  R u l e  9 .120 ,  F l o r i d a  

R u l e s  of A p p e l l a t e  P rocedure .  T h i s  a p p e a l  i s  b rough t  upon t h e  

d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  Cour t  f rom a  d e c i s i o n  of t h e  

F o u r t h  D i s t r i c t  Cour t  of Appeal which c e r t i f i e d  t h e  f o l l o w i n g  a s  

a  q u e s t i o n  of g r e a t  p u b l i c  i n t e r e s t :  I s  N o r t h  Broward H o s p i t a l  

D i s t r i c t ,  by i t s  o p e r a t i o n  of t h e  h o s p i t a l s  w i t h i n  s a i d  d i s t r i c t ,  

a  c o r p o r a t i o n  p r i m a r i l y  a c t i n g  a s  a n  i n s t r u m e n t a l i t y  o r  agency  of 

t h e  s t a t e ?  

The p a r t i e s  w i l l  be r e f e r r e d  t o  i n  t h i s  b r i e f  a s  f o l l o w s :  

NORTH BROWARD HOSPITAL DISTRICT, H o s p i t a l  D i s t r i c t ,  
d / b / a  BKOWARD GENERAL MEDICAL CENTER Respondent  

BRENT R.  ELDRED, SUSAN E .  ELDKED E l d r e d s ,  
and RICHARD K .  ELDRED P e t i t i o n e r s  

- v i i  - 
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STATEMENT OF THE CASE AND OF THE FACTS --- 

Responden t  a c c e p t s  t h e  s t a t e m e n t  of  t h e  c a s e  and  f a c t s  

c o n t a i n e d  i n  P e t i t i o n e r s '  b r i e f  w i t h  two i m p o r t a n t  a d d i t i o n s :  

t h e  d a t e  of t h e  a l l e g e d  m a l p r a c t i c e  and t h e  c o r r e c t  amended 

s t a t u t e  t o  be  c o n s i d e r e d .  The a l l e g e d  m e d i c a l  m a l p r a c t i c e  i n  

t h i s  c a s e  o c c u r r e d  o n  o r  a f t e r  December 11, 1977  (R 383 ,  1 2 1 7 ) ,  

a n d ,  t h e r e f o r e ,  t h e  a p p r o p r i a t e  s t a t u t e  i s  s e c t i o n  7 6 8 . 2 8 ( 5 ) ,  a s  

amended e f f e c t i v e  J u n e  2 ,  1 9 7 7 ,  by  C h a p t e r  7 7 - 8 6 ,  Laws of  

F l o r i d a .  The i m p o r t a n c e  of  a p p l y i n g  t h e  1977  amendment t o  t h e  

1975  s t a t u t e  w i l l  b e  f u l l y  d i s c u s s e d  i n  t h e  a rgumen t  p o r t i o n  o f  

t h i s  b r i e f .  
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SUMMARY OF THE ARGUMENT 

P r i o r  t o  t h e  1973  l e g i s l a t i v e  enac tmen t  of t h e  w a i v e r  of 

s o v e r e i g n  immunity a c t ,  s e c t i o n  768.28, F l o r i d a  S t a t u t e s ,  F l o r i d a  

had a  long  and t o r t u r e d  h i s t o r y  of j u d i c i a l  a p p l i c a t i o n  of t h e  

common law d o c t r i n e  of s o v e r e i g n  immunity which r e s u l t e d  i n  i n -  

c o n s i s t e n t ,  i n e q u i t a b l e  and i n c o n g r u o u s  r e s u l t s  f o r  v a r i o u s  

F l o r i d a  l o c a l  gove rnmen ta l  e n t i t i e s .  The L e g i s l a t u r e  t h o u g h t  

t h a t  i t  r e s o l v e d  t h e  e a r l i e r  c o n f u s i o n  i n  t h e  law when i t  waived 

s o v e r e i g n  immunity f o r  t h e  s t a t e  and i t s  s u b d i v i s i o n s  by c r e a t i n g  

b road  t o r t  l i a b i l i t y  a g a i n s t  gove rnmen ta l  e n t i t i e s  w h i l e  p r e -  

s e r v i n g  t h e i r  f i s c a l  i n t e g r i t y  by l i m i t i n g  t h e  d o l l a r  amount of 

t h e i r  l i a b i l i t y .  

Fo l lowing  t h e  1975 e f f e c t i v e  d a t e  of t h e  1973  l e g i s -  

l a t i o n ,  t h e  F l o r i d a  A t t o r n e y  G e n e r a l  i s s u e d  a n  o p i n i o n  a d v i s i n g  

t h e  C i t y  of F o r t  L a u d e r d a l e  t h a t  t h e  Act d i d  n o t  a p p l y  t o  l o c a l  

gove rnmen ta l  u n i t s .  Because  t h e  A t t o r n e y  G e n e r a l ' s  o p i n i o n  

c a u s e d  g r e a t  d i f f i c u l t i e s  f o r  l o c a l  governments  i n  o b t a i n i n g  

l i a b i l i t y  i n s u r a n c e ,  t h e  L e g i s l a t u r e  e n a c t e d  t h e  1977 amendment 

t o  s e c t i o n  768.28. The 1977 l e g i s l a t i o n  l e f t  no doubt  t h a t  l o c a l  

gove rnmen ta l  e n t i t i e s  were t o  b e  p r o v i d e d  t h e  same l i m i t a t i o n s  of 

l i a b i l i t y  a s  any o t h e r  s t a t e  agency ,  w i t h o u t  r e g a r d  t o  t h e i r  

p r i o r  s t a t u s  i n  t h e  common law. 

T h i s  c o u r t  h a s  p r e v i o u s l y  approved  t h e  c o n s t i t u t i o n a l i t y  

of t h e  o r i g i n a l  1973  l e g i s l a t i o n  and t h e  1977 amendment a s  i t  

a p p l i e s  t o  l o c a l  gove rnmen ta l  u n i t s .  S i n c e  1977 ,  t h e  A t t o r n e y  

- 2  - 
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General has likewise consistently advised all local governmental 

units that they are included within the limitation of liability 

provisions of section 768.28. In fact, there have been no judi- 

cial decisions or Attorney General opinions since 1977 which have 

not interpreted the Act, as amended in 1977, to include local 

governmental units within the limitation of liability provisions 

of section 768.28. 

The North Broward Hospital District is a legislatively 

created special tax district which provides public hospital ser- 

vices bo the northern half of Broward County. It is the only 

public body in its district which provides such services and its 

existence is limited to providing hospital services. This Court 

as well as several district courts of appeal have consistently 

found the Hospital District to be a local governmental entity 

subject to all of the laws imposing special obligations upon such 

bodies. 

The Hospital District maintains that it is an indepen- 

dent establishment of the state as defined in section 768.28(2) 

since it is imbued with the characteristics of the sovereign, 

including taxing authority independent of other local govern- 

mental entities and an independent board of commissioners which 

answers only to the citizens of the district. Because its 

enabling legislation "created and incorporated" a special tax 

district, however, it was apparently construed by the Fourth 

District Court of Appeal to be a corporation primarily acting as 

an instrumentality of the state. Whether it is construed as a 

- 3 -  
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corporation or as an independent establishment of the state, it 

is providing the public services of an independent governmental 

entity and was intended to be among the local governmental 

entities provided limitation of liability by section 768.28. 

- 4 -  
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ISSUE PRESENTED FOR REVIEW - 

WHETHER THE NORTH BROWARD HOSPITAL DISTRICT IS 
AN INDEPENDENT ESTABLISHMENT OF THE STATE OR 
ALTERNATIVELY IS A CORPORATION PRIMARILY ACT- 
ING AS AN INSTRUMENTALITY OR AGENCY OF THE 
STATE OR BROWARD COUNTY AND IS ENTITLED TO THE 
LIMITATION OF LIABILITY PROVIDED BY SECTION 
768.28(5) FLORIDA STATUTES (1977)? 

- 5 -  
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~ ARGUMENT 

I THE NORTH BROWARD HOSPITAL DISTRICT IS AN 
INDEPENDENT ESTABLISHMENT OF THE STATE OR 
ALTERNATIVELY IS A CORPORATION PRIMARILY ACT- 
ING AS AN INSTRUMENTALITY OR AGENCY OF THE 
STATE OR BROWARD COUNTY AND IS ENTITLED TO THE 
LIMITATION OF LIABILITY PROVIDED BY SECTION 
768.28(5), FLORIDA STATUTES (1977). 

A. Introduction 

Stripped to its basics, the Eldreds' argument that 

the Hospital District is not to be included within the limitation 

of liability provision of the waiver of sovereign immunity stat- 

ute, section 768.28(5), Florida Statutes (1977), is nothing more 

than an attempt to resurrect the governmental versus proprietary 

test this Court put to rest in Cauley v. City of Jacksonville, - - - 
403 So.2d 379 (Fla. 1981) by grafting on to it the paying patron 

test rejected by this Court in - Circuit Court of Twelfth Judicial 

Circuit v. Department of Natural Resources, 339 So.2d 1113 (Fla. -- 
1976). The Eldreds' outdated view of the modern law of limited 

sovereign immunity requires them to narrowly view the Hospital 

District as nothing more than a revenue generating corporation 

without a public purpose. 

Although they dwell at length on the Legislature's 

use of the word "primarily" to describe a qualifying relationship 

between certain governmental entities, the Eldreds cite to no 

case or statutory definition of "primarily" to support their 

position. In fact, notwithstanding their lengthy effort to 

resurrect a case-by-case test for determining the applicability 

- 6 -  
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of s e c t i o n  7 6 8 . 2 8 ( 5 ) ,  which  e f f o r t  i s  b a s e d  on  t h e i r  p e r c e p t i o n  

of  t h e  L e g i s l a t u r e ' s  i n t e n t  i n  u s i n g  t h e  word I t p r i m a r i l y , "  t h e  

E l d r e d s  i n s i s t  t h a t  t h e  s t a t u t e  i s  unambiguous  and  n e e d s  no 

i n t e r p r e t a t i o n !  1 

The i s s u e  b e f o r e  t h i s  C o u r t  i s  n o t  m e r e l y  w h e t h e r  

t h e  H o s p i t a l  D i s t r i c t  i s  a  c o r p o r a t i o n  p r i m a r i l y  a c t i n g  a s  a n  i n -  

s t r u m e n t a l i t y  o r  agency  of t h e  s t a t e ,  c o u n t y  o r  m u n i c i p a l i t y .  
2 

I t  i s  i n s t e a d  w h e t h e r  t h e  H o s p i t a l  D i s t r i c t  i s  a  " s t a t e  a g e n c y  o r  

s u b d i v i s i o n f '  p r o v i d e d  t h e  l i m i t a t i o n  of l i a b i l i t y  o f  s e c t i o n  

7 6 8 . 2 8 ( 5 ) .  To a n s w e r  t h a t  q u e s t i o n  o n e  must  l o o k  t o  t h e  f u l l  

d e f i n i t i o n  of " s t a t e  a g e n c i e s  o r  s u b d i v i s i o n s "  c o n t a i n e d  i n  s e c -  

t i o n  7 6 8 . 2 8 ( 2 ) .  When d o i n g  s o  o n e  w i l l  n o t e  t h a t  t h e  E l d r e d s  

c o m p l e t e l y  i g n o r e  t h a t  p o r t i o n  of  t h e  s t a t u t e  which  i n c l u d e s  

" i n d e p e n d e n t  e s t a b l i s h m e n t s  o f  t h e  s t a t e "  i n  t h e  d e f i n i t i o n  of 

s t a t e  a g e n c i e s  o r  s u b d i v i s i o n .  The E l d r e d s  i g n o r e  t h i s  a s p e c t  o f  

t h e  s t a t u t e ;  t h i s  b r i e f  w i l l  n o t .  

l ~ l t h o u ~ h  t h e  E l d r e d s  go  s o  f a r  a s  t o  i m p l y  t h a t  t h i s  C o u r t  
i s  n o t  t o  c o n s i d e r  l e g i s l a t i v e  i n t e n t  i n  d e t e r m i n i n g  w h e t h e r  t h e  
H o s p i t a l  D i s t r i c t  i s  t o  be  i n c l u d e d  i n  t h e  l i m i t a t i o n  of  l i a b i l -  
i t y  p r o v i s i o n s  o f  s e c t i o n  768 .28 ,  d e c i s i o n a l  l a w  i n  t h i s  s t a t e  
h a s  l o n g  h e l d  t h a t  d e t e r m i n i n g  l e g i s l a t i v e  i n t e n t  i s  t h e  p r i m a r y  
g u i d e  t o  s t a t u t o r y  i n t e r p r e t a t i o n .  Tyson  v. L a n i e r ,  1 5 6  So .2d  
833  ( F l a .  1 9 6 3 ) .  I n  f a c t ,  a s  e a r l y  a s  1938  t h i s  C o u r t  n o t e d  t h a t  
d e t e r m i n i n g  and  e f f e c t u a t i n g  l e g i s l a t i v e  i n t e n t  o v e r r i d e s  a l l  
o t h e r  r u l e s  of  s t a t u t o r y  c o n s t r u c t i o n .  Amer ican  B a k e r i e s  - Co. v. 
H a i n e s  C i t y ,  1 3 1  F l a .  790 ,  180  So .  524 ( 1 9 3 8 ) .  

2 ~ h e  H o s p i t a l  D i s t r i c t  r e a l i z e s  t h a t  t h e  c e r t i f i e d  q u e s t i o n  
i n q u i r e s  a s  t o  " c o r p o r a t i o n s  p r i m a r i l y  a c t i n g  a s  a n  i n s t r u m e n -  
t a l i t y  o r  agency  of t h e  s t a t e . "  T h i s  C o u r t  i s  n o t  l i m i t e d  t o  t h e  
f o u r  c o r n e r s  of  t h e  q u e s t i o n  a s  c e r t i f i e d ,  however .  I f  t h e  D i s -  
t r i c t  C o u r t  m e r e l y  c h o s e  t h e  wrong l a n g u a g e  f o r  i t s  c e r t i f i e d  
q u e s t i o n  o r  t o o  n a r r o w l y  c o n s t r u e d  t h e  s t a t u t e ,  i t s  h o l d i n g  i s  
s t i l l  c o r r e c t  and s h o u l d  b e  a f f i r m e d  by t h i s  C o u r t .  C o n g r e g a t i o n  
Temple De H i r s c h  v .  Aronson ,  1 2 8  So .2d  585 ( F l a .  1961). 



I n  o r d e r  t o  a n s w e r  t h e  p r e c i s e  q u e s t i o n  p o s e d  by  

t h e  F o u r t h  D i s t r i c t ,  i t  i s  n e c e s s a r y  t o  d e t e r m i n e  t h e  meaning o f  

" c o r p o r a t i o n s  p r i m a r i l y  a c t i n g  a s  i n s t r u m e n t a l i t i e s  o r  a g e n c i e s  

of  t h e  s t a t e ,  c o u n t i e s  o r  m u n i c i p a l i t i e s "  i n t e n d e d  by  t h e  L e g i s -  

l a t u r e .  L e g i s l a t i v e  i n t e n t ,  howeve r ,  c a n n o t  be  f u l l y  u n d e r s t o o d  

w i t h o u t  r e v i e w i n g  t h e  common l a w  h i s t o r y  o f  s o v e r e i g n  immuni ty .  

T h i s  b r i e f  w i l l ,  t h e r e f o r e ,  e v a l u a t e  t h e  common and  s t a t u t o r y  l aw 

c o n c e r n i n g  t h e  d o c t r i n e  of  s o v e r e i g n  immuni ty  p r i o r  t o  1 9 7 7 ,  

i n c l u d i n g  a  r e v i e w  o f  j u d i c i a l  a p p l i c a t i o n  o f  t h e  d o c t r i n e  p r i o r  

t o  t h e  o r i g i n a l  1973  l e g i s l a t i o n  w a i v i n g  s o v e r e i g n  immun i ty ,  

5 s e c t i o n  768 .28 ,  t h e  1976  A t t o r n e y  G e n e r a l ' s  o p i n i o n  wh ich  

a d v e r s e l y  c o n s t r u e d  t h e  1973  l e g i s l a t i o n  a g a i n s t  l o c a l  g o v e r n -  

m e n t s  and t h e  L e g i s l a t u r e ' s  u n c h a r a c t e r i s t i c a l l y  s w i f t  1 9 7 7  re- 

s p o n s e  t o  c o r r e c t  p r o b l e m s  c a u s e d  by t h e  1976  A t t o r n e y  G e n e r a l ' s  

o p i n i o n .  The b r i e f  w i l l  t h e n  examine  t h e  j u d i c i a l  i n t e r p r e t a -  

t i o n s  of  t h e  w a i v e r  of  s o v e r e i g n  immuni ty  a c t  a s  amended i n  1 9 7 7  

a s  t h e y  r e l a t e  t o  i t s  a p p l i c a t i o n  t o  l o c a l  g o v e r n m e n t s .  

3 ~ e c t i o n  768 .28  was f i r s t  e n a c t e d ,  e f f e c t i v e  J a n u a r y  1, 
1 9 7 5 ,  by C h a p t e r  73-313 ,  Laws of F l o r i d a .  T h a t  A c t  wa ived  
s o v e r e i g n  immuni ty  f o r  t h e  s t a t e ,  i t s  a g e n c i e s  and  p o l i t i c a l  
s u b d i v i s i o n s ,  b u t  l i m i t e d  t h e  r e c o v e r y  f o r  a n y  o n e  p e r s o n  t o  a n  
amount n o t  i n  e x c e s s  o f  $50 ,000 .00 .  The s e c t i o n  was amended 
e f f e c t i v e  J u n e  2 ,  1977 .  Ch. 77-86 ,  Laws of  F l a .  The 1977  
s e s s i o n  l aw  s p e c i f i c a l l y  p r o v i d e d  t h a t  t h e  amendment was i n t e n d e d  
t o  c l a r i f y  t h e  L e g i s l a t u r e ' s  i n t e n t  t o  a p p l y  t h e  s t a t u t e  t o  a l l  
s t a t e  a g e n c i e s  and s u b d i v i s i o n s .  I n  1 9 8 1 ,  t h e  s t a t u t e  was 
amended t o  i n c r e a s e  t h e  amount o f  l i a b i l i t y  f o r  a  g o v e r n m e n t a l  
e n t i t y  t o  $100 ,000 .00  f o r  a n y  one  p e r s o n  o r  $200 ,000 .00  f o r  t h e  
same i n c i d e n t  o r  o c c u r r e n c e .  Ch. 81 -317 ,  S 2 ,  Laws o f  F l a .  The 
i n c i d e n t  i n  t h i s  c a s e  o c c u r r e d  i n  December,  1 9 7 7 ,  and t h e r e f o r e ,  
t h e  amendment e f f e c t i v e  J u n e  2 ,  1 9 7 7 ,  i s  c o n t r o l l i n g .  C o l l i e r  - v .  
Dade Coun ty ,  417 So .2d  695 ( F l a .  3d DCA 1 9 8 2 ) .  



Following this historical review of the development of the law of 

sovereign immunity in Florida, this brief will show why the 

precise question posed by the Fourth District must be answered 

affirmatively in light of that history. Finally this brief will 

deal with the more fundamental question of whether the Hospital 

District is an independent establishment of the state. 

B. The Development of Sovereign Immunity Prior to 1977 

Prior to 1973 no statute dealt with sovereign im- 

munity. While common law application of the doctrine to the 

state government did not create major problems, its application 

to local governmental units was inconsistent and inequitable. 

The case law concerning municipalities, for instance, led to a 

tortured history oscillating between immunity and no immunity. 

See the discussions of the historical development of sovereign 

immunity for local governmental units in Cauley v. City of Jack- 

sonville, 403 So.2d at 381-586, and Commercial Carrier Corpora- 

tion v. Indian River County, 371 So.2d 1010, 1015-1017 (Fla. 

1979). 

To deal with the factual circumstances of indi- 

vidual cases, over the years this Court created various tests to 

determine whether a specific act or omission by a local govern- 

mental unit fell within the common law protection of sovereign 

immunity. For instance, in Brown v. Town of Eustis, 92 Fla. 931, 

110 So. 873 (Fla. 1926), and Ballard v. City of Tampa, 124 Fla. 

457, 168 So. 654 (Fla. 1936), a governmental versus proprietary 
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d i s t i n c t i o n  was c r e a t e d  i n  f i n d i n g  t h a t  n e g l i g e n t  a c t s  of mun ic i -  

p a l  po l i cemen  and s t r e e t  ma in t enance  w o r k e r s  were  n o t  p r o t e c t e d  

by s o v e r e i g n  immunity.  The B a l l a r d  d e c i s i o n  h e l d  t h a t  m u n i c i p a l -  

i t i e s  would be  immune from t h e  r e s u l t s  o f  gove rnmen ta l  d e c i s i o n s  

b u t  n o t  f rom t h e  e f f e c t s  of c a r r y i n g  o u t  c o r p o r a t e  f u n c t i o n s .  I n  

1952 t h i s  Cour t  a p p e a r e d  t o  c r e a t e  a  s e p a r a t e  e x c e p t i o n  from 

immunity f o r  a  p u b l i c  h o s p i t a l  d i s t r i c t  where i t  a p p a r e n t l y  h e l d  

t h a t  a  p a y i n g  p a t r o n ,  b u t  n o t  a  nonpaying  p a t r o n ,  c o u l d  r e c o v e r  

damages f o r  m e d i c a l  m a l p r a c t i c e .  Suwannee County H o s p i t a l  Corp. 

v .  Golden,  56 So .2d  911 ( F l a .  1952) .  

Because a  s e p a r a t e  a n a l y s i s  o f  e a c h  f a c t u a l  s i t u a -  

t i o n  l e d  t o  i n c o n s i s t e n c i e s  i n  t h e  a p p l i c a t i o n  of t h e  l a w ,  how- 

e v e r ,  t h i s  Cour t  t r i e d  t o  c l e a r  t h e  a i r  i n  i t s  d e c i s i o n  i n  

Hargrove  v. Town of Cocoa Beach,  96 So.2d 130 ( F l a .  1 9 5 7 ) .  T h a t  

d e c i s i o n  a p p e a r e d  t o  e l i m i n a t e  any v e s t i g e s  of m u n i c i p a l  immunity 

when i t  s t a t e d :  I t . . .  when an  i n d i v i d u a l  s u f f e r s  a  d i r e c t ,  p e r -  

s o n a l  i n j u r y  p r o x i m a t e l y  c a u s e d  by t h e  n e g l i g e n c e  of a  m u n i c i p a l  

employee w h i l e  a c t i n g  w i t h i n  t h e  s c o p e  of h i s  employment,  t h e  i n -  

j u r e d  i n d i v i d u a l  i s  e n t i t l e d  t o  r e d r e s s  f o r  t h e  wrong done ... I I 

96 So.2d a t  133-34.  

W i t h i n  t e n  y e a r s ,  however ,  t h i s  Cour t  was a g a i n  

moving toward  c r e a t i n g  c a s e - b y - c a s e  e x c e p t i o n s  f o r  v a r i o u s  n e g l i -  

g e n t  p r o p r i e t a r y  a c t s .  Fo r  example ,  i n  Modlin  v. C i t y  of Miami 

Beach,  201 So.2d 70 ( F l a .  1 9 5 7 ) ,  where t h e  c i t y  was s u e d  f o r  a  

wrongfu l  d e a t h  a l l e g e d l y  caused  by a  n e g l i g e n t  b u i l d i n g  i n s p e c -  

t o r ,  t h e  p l a i n t i f f  was d e n i e d  r e c o v e r y  b e c a u s e  s h e  c o u l d  n o t  show 
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s h e  was owed a  s p e c i a l  d u t y  d i f f e r e n t  t h a n  t h a t  owed t o  t h e  g e n -  

e r a l  p u b l i c .  

The c o n f u s i o n  c o n t i n u e d  when t h e  p a y i n g  p a t r o n  

v e r s u s  n o n p a y i n g  p a t r o n  t e s t  a p p a r e n t l y  c r e a t e d  i n  Suwannee 

C o u n t y  was r e e x a m i n e d  and  r e j e c t e d .  C i r c u i t  C o u r t  V .  D e p t .  o f  

N a t u r a l  R e s o u r c e s ,  339  S o . 2 d  1 1 1 3   l la. 1 9 7 6 ) .  I n  u p h o l d i n g  t h e  

s o v e r e i g n  immuni ty  of t h e  F l o r i d a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

f o r  t h e  1 9 7 3  w r o n g f u l  d e a t h  o f  a  p a y i n g  p a t r o n  i n  a  s t a t e  p a r k ,  

t h i s  C o u r t  h e l d  t h a t  Suwannee County  d i d  - n o t  s t a n d  f o r  a  p a y i n g  

p a t r o n  v e r s u s  n o n p a y i n g  p a t r o n  e x c e p t i o n  t o  g o v e r n m e n t a l  t o r t  i m -  

m u n i t y ,  b u t  r a t h e r  f o r  a  s t a t e w i d e  s e r v i c e s  v e r s u s  l o c a l  s e r v i c e s  

e x c e p t i o n .  

A t  o n e  time o r  a n o t h e r ,  t h e r e f o r e ,  t h e r e  w e r e  a t  

l e a s t  f o u r  d i f f e r e n t  common l a w  t e s t s  - -  g e n e r a l  v e r s u s  s p e c i a l  

d u t y ,  g o v e r n m e n t a l  v e r s u s  p r o p r i e t a r y ,  p a y i n g  p a t r o n  v e r s u s  non-  

p a y i n g  p a t r o n ,  a n d  l o c a l  v e r s u s  s t a t e w i d e  s e r v i c e s  - -  t o  a p p l y  t o  

n e g l i g e n t  a c t s  o f  l o c a l  g o v e r n m e n t a l  u n i t s  t o  d e t e r m i n e  w h e t h e r  

o r  n o t  t h e  u n i t ' s  l i a b i l i t y  was l i m i t e d  by s o v e r e i g n  immuni ty .  
- 

U n f o r t u n a t e l y ,  n o n e  o f  t h e  f o u r  t e s t s  was a b s o l u t e ;  t o g e t h e r  t h e y  

l e a d  t o  c o n f u s i n g ,  i n c o n s i s t e n t  a n d  i n c o n g r o u s  r e s u l t s .  C a u l e y  

v .  C i t y  of J a c k s o n v i l l e ,  403 So .2d  a t  385.  

B e c a u s e  o f  t h e  c o n f u s i o n  i n  t h e  l a w  s u r r o u n d i n g  t h e  

a p p l i c a t i o n  of  s o v e r e i g n  immuni ty  t o  i n d i v i d u a l  g o v e r n m e n t a l  

u n i t s ,  i n  1 9 7 3  t h e  L e g i s l a t u r e  e n a c t e d  s e c t i o n  7 6 8 . 2 8  w h i c h  

w a i v e d  s o v e r e i g n  immuni ty  a s  t o  a l l  c l a i m a n t s  b u t  l i m i t e d  re-  

c o v e r y  f o r  a n y  o n e  c l a i m a n t .  Ch. 7 3 - 3 1 3 ,  Laws o f  F l a .  The 
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I1 A t t o r n e y  Genera l  r e t u r n e d  c o n f u s i o n  t o  t h e  law i n  1976,  however ,  

I1 when he a d v i s e d  t h e  C i t y  of F o r t  L a u d e r d a l e  t h a t  enac tmen t  of 

11  s e c t i o n  768.28 d i d  n o t  e l i m i n a t e  t h e  C i t y ' s  t o r t  l i a b i l i t y .  1976 

II O P -  
A t t y .  Gen. F l a .  076-41 (Feb .  23 ,  1 9 7 6 ) .  

I I The L e g i s l a t u r e ' s  r e a c t i o n  was u n c h a r a c t e r i s t i c a l l y  

1 s w i f t  and u n e q u i v o c a l .  Removing any  d o u b t  a s  t o  i t s  o r i g i n a l  

(I i n t e n t i o n  i n  1973,  t h e  L e g i s l a t u r e  s p e c i f i c a l l y  s t a t e d  t h a t  n o t  

11  o n l y  d i d  t h e  A t t o r n e y  Genera l  m i s i n t e r p r e t  i t s  o r i g i n a l  i n t e n t ,  

11  h i s  a d v i c e  had c r e a t e d  d i f f i c u l t y  i n  t h e  a b i l i t y  of l o c a l  gove rn -  

ments  t o  o b t a i n  a f f o r d a b l e  l i a b i l i t y  i n s u r a n c e  - -  i f  t h e y  c o u l d  

I I o b t a i n  i t  a t  a l l .  Ch. 77-86,  Laws of   la.^ The s i g n i f i c a n t  

I I a d d i t i o n  t o  s e c t i o n  768 .28(5)  was q u i t e  s i m p l e  - -  b u t  c l e a r :  

I I 4 ~ h e  preamble  of Chap te r  77-86 s t a t e s  i n  p a r t :  

WHEREAS, C h a p t e r s  73-313 and 74.-235, Laws of  F l o r i d a ,  
c r e a t i n g  and s u b s e q u e n t l y  amending s e c t i o n s  768.28 and 768.30, 
F l o r i d a  S t a t u t e s ,  waived t h e  s o v e r e i g n  immunity of t h e  s t a t e  and 
i t s  a g e n c i e s  o r  s u b d i v i s i o n s  f o r  l i a b i l i t y  f o r  t o r t s ,  and 

WHEREAS, i n  e n a c t i n g  s e c t i o n  768.28,  F l o r i d a  S t a t u t e s ,  
t h e  L e g i s l a t u r e  c l e a r l y  i n t e n d e d  t o  make t h e  s t a t e ,  t h e  c o u n t i e s ,  
and t h e  m u n i c i p a l i t i e s  l i a b l e  f o r  t o r t  c l a i m s  i n  t h e  same manner 
and t o  t h e  same e x t e n t  a s  a  p r i v a t e  i n d i v i d u a l  u n d e r  l i k e  c i r -  
cums tances ,  and . . . 

WHEREAS, t h e  A t t o r n e y  G e n e r a l ,  i n  h i s  o p i n i o n  number 
076-41,  d a t e d  F e b r u a r y  23, 1976,  f a i l e d  t o  r e c o g n i z e  t h e  b a s i s  
f o r  t h e  l i m i t a t i o n  of l i a b i l i t y  s e t  f o r t h  i n  s u b s e c t i o n  ( 5 )  o f  
s e c t i o n  768.28, F l o r i d a  S t a t u t e s ,  and 

WHEREAS, t h e  L e g i s l a t u r e  f i n d s  t h a t  l o c a l  governments  
t h r o u g h o u t  t h e  s t a t e ,  b e c a u s e  of t h e  u n c e r t a i n t y  c a u s e d  by t h e  
A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  a r e  e x p e r i e n c i n g  d i f f i c u l t y  o b t a i n i n g  
l i a b i l i t y  i n s u r a n c e ,  a n d ,  i f  t h e  i n s u r a n c e  i s  a v a i l a b l e ,  t h e  
r a t e s  a r e  e x o r b i t a n t  and o f t e n  beyond t h e  a b i l i t y  of t h e  -- l o c a l  
t a x p a y e r s  t o  a f f o r d ,  and 
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The limitations of liability set forth in this 
subsection shall apply to the state and its 
agencies and subdivisions whether or not the 
state or its agencies or subdivisions pos- 
sessed sovereign immunity prior to July 1, 
1974. (em~hasis su~~lied). 

C. The 1977 Amendment And Its Progeny --- 
This Court as well as the various district courts 

of appeal and the Attorney General have revisited the question of 

the applicability of the waiver of sovereign immunity statute to 

local governmental units on numerous occasions since the 1977 

amendment to section 768.28(5), and without exception have inter- 

preted the legislative enactment to include -- all local govern- 

mental units within its provisions. 

The seminal decision establishing the applicability 

of section 768.28 as amended in 1977 to local governmental units 

is --- Cauley v. City of Jacksonville, 403 So. 2d (Fla. 

Cauley, this Court acknowledged that the central question before 

it was whether a local governmental unit enjoyed sovereign im- 

munity for its proprietary functions. In finding that local 

governmental units were to be included in section 768.28, this 

Court held that the legislative enactment furthered rather than 

denied equal protection and eliminated the major inconsistency in 

prior law where similar actions of a municipality and a county 

WHEREAS, this problem requires clarification of the 
present statute, NOW, THEREFORE, 

~ 

(emphasis supplied) 

- 

( continued) 
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often resulted in liability attaching to the municipality but not 

1 to the county. In rejecting all tests for determining whether a 

governmental unit had immunity based on the nature of the negli- 

gent act or the type of governmental unit, this Court said that 

municipalities could no longer be identified as partial citizens 

compared to other constitutionally authorized local governmental 

units. 
5 

The most thorough analysis of the extent to which 

immunity was waived by section 768.28 is the decision in Commer- 

cial Carrier Corporation - v. Indian River County, 371 So.2d 1010 

(Fla. 1979). After discussing the various exceptions to munici- 

palities' absolute immunity which have been judicially created 

over the years, this Court specifically rejected the "govern- 

mental vs. proprietary" exception expressed in Gordon v. City of 

West Palm Beach, 321 So.2d 78 (Fla. 4th DCA 1975), and the 

"special duty vs. general duty" exception created in Modlin v. 

City of Miami Beach. Leaving no doubt that there would no longer 

be artificial tests carving out exceptions to section 768.28, 

this Court stated: 

... we conclude that Modlin and its ancestory and 
progeny have no continuing vitality subsequent to 
the effective date of section 768.28. 

'special tax districts like the Hospital District are 
recognized and authorized by the following Florida constitutional 
provisions: Article VII, Sections 2, 8 ,  9 and 12 and Article 
VIII, Section 6(b). 
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1 371 So.2d at 1016. In short, this Court rejected test 

designed to subject a local governmental unit to more liability 

than permitted by section 748.28. 6 

There has been no Supreme Court decision expressly 

dealing with the applicability of section 768.28(5) to hospital 

districts, although there have been several decisions applying it 

to other local governmental units. City of Lake Worth v. 

Nicolas, 434 So.2d 315 (Fla. 1983); Berek v. Metropolitan Dade 

County, 422 So.2d 838 (Fla. 1982); and Beard v. Hambrick, 396 

So.2d 708 (Fla. 1981), (Hillsborough County sheriff). There have 

been a number of district court opinions, however, which have 

uniformily applied section 768.28(5) to hospital districts as 

well as a variety of other local governmental units. Whitney v. 

Marion County Hospital District, 416 So.2d 500 (Fla. 5th DCA 

1982); Jetton v. Jacksonville Electric Authority, 399 So.2d 396 

(Fla. 1st DCA 1981), pet. denied, 411 So.2d 383  la. 1981); 

Rumbough v. City of Tampa, 403 So.2d 1139 (Fla. 2d DCA 1981); - 

Bryant v. Duval County Hospital Authority, 459 So.2d 1154  la. 

1st DCA 1984); Jaar v. Public Health Trust, 10 F.L.W. 427  la. 

3rd DCA Feb. 12, 1985). In addition there has been a plethora of 

Attorney General opinions advising various independent special 

6 ~ h e  Court did establish an exception to section 768.28 
which expanded the protection of the statute by granting absolute 
immunity for planning functions. 371 So.2d at 1022. That 
governmental exception is not an issue here, however. 
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t a x  d i s t r i c t s  t h a t  t h e y  a r e  i n c l u d e d  w i t h i n  t h e  p r o v i s i o n s  of 

s e c t i o n  7 6 8 . 2 8 ( 5 ) .  T h e r e  h a v e  b e e n  no a p p e l l a t e  d e c i s i o n s  o r  

a t t o r n e y  g e n e r a l  o p i n i o n s  t o  t h e  c o n t r a r y .  

An a n a l y s i s  o f  t h e  s t a t e  of  t h e  common l a w  a t  t h e  

time of  t h e  o r i g i n a l  1 9 7 3  e n a c t m e n t  o f  s e c t i o n  768 .28  c o u p l e d  

w i t h  t h e  c l a r i f y i n g  1977  amendment,  n e c e s s i t a t e d  by t h e  1 9 7 6  

A t t o r n e y  G e n e r a l ' s  o p i n i o n ,  l e a v e s  n o  d o u b t  t h a t  t h e  L e g i s l a t u r e  

i n t e n d e d  t o  i n s u r e  t h a t  t h e  l i m i t a t i o n  of  l i a b i l i t y  p r o v i d e d  by 

s e c t i o n  768.28 a p p l i e d  t o  l o c a l  g o v e r n m e n t a l  u n i t s .  The r e m a i n -  

i n g  q u e s t i o n  t o  a n s w e r ,  t h e r e f o r e ,  i s  w h e t h e r  t h e  H o s p i t a l  

D i s t r i c t  i s  a  l o c a l  g o v e r n m e n t a l  u n i t  i n t e n d e d  t o  be  p r o v i d e d  t h e  

l i m i t a t i o n s  i n c l u d e d  i n  s e c t i o n  7 6 8 . 2 8 ( 5 ) .  

D .  The H o s p i t a l  D i s t r i c t  i s  a n  Agency o r  S u b d i v i s i o n  
of t h e  S t a t e  P u r s u a n t  t o  S e c t i o n  768.28 -- ---- 

The H o s p i t a l  D i s t r i c t  i s  a n  i n d e p e n d e n t  s p e c i a l  t a x  

d i s t r i c t  c r e a t e d  by t h e  L e g i s l a t u r e  i n  1951 .  Ch. 27438,  Laws of  

F l a .  ( 1 9 5 1 ) .  I t  o p e r a t e s  p u b l i c  h o s p i t a l s  wh ich  t h e  L e g i s l a t u r e  

' I ~ e e  e . g .  1 9 8 1  Op. A t t l y  Gen. F l a .  081-96  (December 2 2 ,  
1 9 8 1 ) T M a n a t e e  County  Hous ing  A u t h o r i t y ) ;  1981  Op. A t t ' y  Gen. 
F l a .  081-83  (November 3 ,  1 9 8 1 )  (Suwanee R i v e r  A u t h o r i t y ) ;  1981  
Op. A t t l y  Gen. F l a .  081-57 (Augus t  4., 1 9 8 1 )  ( s o u t h w e s t e r n  Palm 
Beach  County  H o s p i t a l  D i s t r i c t ) ;  1978  Op. A t t l y  Gen. F l a .  078-145 
(December 2 1 ,  1 9 7 8 )  ( s o u t h  Wa l ton  County  M o s q u i t o  C o n t r o l  D i s -  
t r i c t ) ;  1978  Op. A t t ' y  Gen. F l a .  078-113 ( ~ e p t e m b e r  7 ,  1 9 7 8 )  
( E a s t  Beach  Wa te r  C o n t r o l  ~ i s t r i c t ) ;  1978  Op. A t t ' y  Gen. F l a .  
078-106 (Augus t  1 5 ,  1978 )  ( ~ i s t r i c t  M e n t a l  H e a l t h  B o a r d ) ;  1978  
Op. A t t l y  Gen. F l a .  078-42   arch 9 ,  1 9 7 8 )  ( S o u t h e a s t e r n  Palm 
Beach  County H o s p i t a l  D i s t r i c t ) ;  1978  Op. A t t ' y  Gen. F l a .  078-33  
(blarch 2 ,  1 9 7 8 )  (Tampa Hous ing  A u t h o r i t y ) .  F o r  a  c o m p i l a t i o n  of  
c h a r a c t e r i s t i c s  c o n c e r n i n g  F l o r i d a ' s  i n d e p e n d e n t  s p e c i a l  d i s -  
t r i c t s  see Depa r tmen t  of community ~ f f a i r s ,  ~ i v i s i o n  of  L o c a l  
R e s o u r c e s  ~ a n a ~ e m e n t ,  Guide  t o  S p e c i a l  D i s t r i c t s  i n  F l o r i d a ,  (May 
i3''-'-- 
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found  were n e c e s s a r y  f o r  t h e  u se  and b e n e f i t  of t h e  c i t i z e n s  of 

t h e  D i s t r i c t .  S e c t i o n  6 ,  Ch. 27438. T h i s  C o u r t  and two d i s t r i c t  

c o u r t s  of a p p e a l  have  s p e c i f i c a l l y  h e l d  on a  number of o c c a s i o n s  

t h a t  t h e  H o s p i t a l  D i s t r i c t  i s  a  p u b l i c  agency  s u b j e c t  t o  t h e  

r i g h t s  and r e s p o n s i b i l i t i e s  of p u b l i c  a g e n c i e s .  S e e ,  e . g . ,  S t a t e  

e x  r e 1  Robinson  v. Nor th  Broward H o s p i t a l  D i s t r i c t ,  95 So .2d  434 

( F l a .  1957)  ( s u b j e c t  t o  bond v a l i d a t i o n ) ;  N o r t h  Broward H o s p i t a l  

D i s t r i c t  v. M i z e l l ,  148  So.2d 1 ( F l a .  1962)  ( s u b j e c t  t o  d u e  p r o -  

c e s s  r e q u i r e m e n t s  f o r  m e d i c a l  s t a f f ) ;  Wi l l i am A. B e r b u s s e ,  J r . ,  

I n c .  v .  Nor th  Broward H o s p i t a l  D i s t r i c t ,  117  So.2d 550 ( F l a .  2d 

DCA 1960)  ( s u b j e c t  t o  p u b l i c  b i d d i n g  r e q u i r e m e n t s ) ;  N o r t h  Broward 

H o s p i t a l  D i s t r i c t  v. Adams, 143  So.2d 355 ( F l a .  2d DCA 1962)  

( s l i p  and f a l l  i n  p u b l i c  h o s p i t a l ) ;  M i z e l l  v. N o r t h  Broward 

H o s p i t a l  D i s t r i c t  -9 175 So.2d 583 ( F l a .  2d DCA 1965)  ( s u b j e c t  t o  

due  p r o c e s s  r e q u i r e m e n t s  f o r  m e d i c a l  s t a f f ) ;  H i t t  v. Nor th  

Broward H o s p i t a l  D i s t r i c t ,  387 So.2d 4.82 ( F l a .  4 t h  DCA 1 9 8 0 )  

( s u b j e c t  t o  s p e c i a l  F i r s t  Amendment r u l e s  f o r  p u b l i c  b o d i e s ) ;  

S t a c k  v. S a x t o n ,  455 So.2d 1322 ( F l a .  4 t h  DCA 1984)  ( i n j u r i e s  

i n v o l v i n g  i n v o l u n t a r y  h o s p i t a l i z a t i o n ) .  

Whi le  none of t h e  d e c i s i o n s  d e a l i n g  w i t h  t h e  

H o s p i t a l  D i s t r i c t  h a s  c o n s t r u e d  s e c t i o n  768.28,  s e v e r a l  c a s e s  

c o n c e r n i n g  o t h e r  s p e c i a l  d i s t r i c t s  s i m i l a r  t o  t h e  H o s p i t a l  D i s -  

t r i c t  have  s p e c i f i c a l l y  h e l d  t h a t  s e c t i o n  768.28 i s  a p p l i c a b l e  t o  

them. F o r  i n s t a n c e ,  t h e  F i r s t  D i s t r i c t  h a s  found  t h e  J a c k s o n -  

v i l l e  E l e c t r i c  A u t h o r i t y ,  c r e a t e d  by a  s p e c i a l  a c t  of t h e  L e g i s -  

l a t u r e  w i t h  many of  t h e  same r i g h t s  and d u t i e s  of t h e  H o s p i t a l  
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District, see Ch. 67-1569, Laws of Fla., is entitled to the lim- 

itation of liability of Section 768.28(5). Jetton v. Jackson- 

ville Electric Authority, 399 So.2d 396 (Fla. 1st DCA 1981). The 

Fifth District has rendered a series of decisions which hold that 

special hospital tax districts are subject to the four year 

statute of limitations applicable to public agencies, Section 

768.28(6), rather than the two year professional malpractice 

statute, Section 95.11(4)(b). Florida Patients Compensation Fund 

v. SLK, 458 So.2d 342  l la. 5th DCA 1984); Whack v. Seminole -- 
Memorial Hospital, lnc., 456 So.2d 561 (Fla. 5th DCA 1984); 

Whitney v. Marion County Hospital District, 416 So.2d 500 (Fla. 

5th DCA 1 9 8 ~ ) . ~  Relying on the decision under review, the 

Fourth District recently held that section 768.28 waiver pro- 

visions apply to the South Broward Hospital District. Lee v. 

South Broward Hospital District, 10 F.L.W. 1435 (Fla. 4th DCA 

June 12, 1985). 

ln addition to the decisions finding special tax 

district hospitals subject to the longer statute of limitations 

for public agencies, a number of appellate decisions have found 

them subject to other constraints imposed only on public 

8~nterestingly, the Eldreds attempt to distinguish these 
decisions by suggesting that they are irrelevant because the 
court recognized that the parties stipulated to the obvious fact 
that the hospital district operated public hospitals. The 
Eldreds also suggest that the courts can pick and choose among 
the subdivisions of section 768.28 and apply them to hospital 
districts apparently on a "feel good" basis without regard to a 
controlling definition. 
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a g e n c i e s .  Michae l  v .  Douglas ,  464 So.2d 545 ( F l a .  1985)  ( ~ a r i o n  

County H o s p i t a l  D i s t r i c t  s u b j e c t  t o  P u b l i c  R e c o r d s  A c t ) ;  N a t i o n a l  

Union v. S o u t h e a s t  V o l u s i a  H o s p i t a l  D i s t r i c t ,  436 So.2d 294  l la. 

1st DCA 1983)  ( h o s p i t a l  d i s t r i c t  s u b j e c t  t o  P u b l i c  Employees 

R e l a t i o n s  A c t ) ;  S o u t h e a s t  V o l u s i a  H o s p i t a l  D i s t r i c t  v .  N a t i o n a l  

Union,  429 So.2d 1232 ( F l a .  5 t h  DCA 1983)  ( h o s p i t a l  d i s t r i c t  

s u b j e c t  t o  P u b l i c  Employees R e l a t i o n s  A c t ) ;  News-Press  P u b l i s h i n g  

Co., I n c .  v. C a r l s o n ,  410 So.2d 546  l la. 2d DCA 1982)  ( ~ e e  

Memorial  H o s p i t a l  s u b j e c t  t o  Government i n  S u n s h i n e  Law). J e s s  

P a r r i s h  Memorial H o s p i t a l  v. L a b o r e r f s  I n t e r n a t i o n a l  Union ,  397 

So .2d  989 ( F l a .  1s t  DCA 1981)  ( p u b l i c  h o s p i t a l  s u b j e c t  t o  P u b l i c  

Employees R e l a t i o n s  A c t ) ;  Nor th  Breva rd  County H o s p i t a l  D i s t r i c t ,  

I n c .  v. F l o r i d a  P u b l i c  Employees R e l a t i o n s  Commission, 392 So.2d 

556 ( F l a .  1st DCA 1980)  ( h o s p i t a l  d i s t r i c t  s u b j e c t  t o  P u b l i c  

Employees R e l a t i o n s  A c t ) ;  N o r t h  Broward H o s p i t a l  D i s t r i c t  v. 

M i z e l l  ( m e d i c a l  s t a f f  p r i v i l e g e  f o r  p u b l i c  h o s p i t a l  gove rned  by  

p r i n c i p l e s  a p p l i c a b l e  t o  o t h e r  p u b l i c  o f f i c e r s ) ;  H i t t  v. Nor th  

Broward H o s p i t a l  D i s t r i c t  ( p u b l i c  h o s p i t a l  c o u l d  n o t  summar i ly  

d e p r i v e  employee of s t a t e  c r e a t e d  s t a t u s ) .  The Second D i s t r i c t  

h a s  l i k e w i s e  h e l d  a  t a x  s u p p o r t e d  s p e c i a l  w a t e r  mangement d i s -  

t r i c t  s u b j e c t  t o  t h e  P u b l i c  Employees R e l a t i o n s  Act .  -- S o u t h  

F l o r i d a  Water  Management D i s t r i c t  v. L e y t o n ,  402 So.2d 597 ( F l a .  

2d DCA 1981) .  

The E l d r e d s f  s u g g e s t i o n  t h a t  t h e  H o s p i t a l  D i s t r i c t  

i s  n o t  a  s t a t e  agency  f l i e s  i n  t h e  f a c e  of s t a t u t o r y  and common 

law which h a s  h e l d  i t  and s i m i l a r  s p e c i a l  t a x  d i s t r i c t s  t o  t h e  
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same obligations as any other state agency. The Eldreds can 

present no authority to the contrary because there has been none 

based on enactment of section 768.28 in 1973. Instead the 

Eldreds rely on the illogical conclusion that a governmental 

entity which generates revenue from user fees as well as ad 

valorem taxes cannot be "primarily" acting for a state, county or 

municipality. 
9 

To suggest that the Legislature's purpose in enact- 

ing section 768.28 could be defeated because a governmental unit 

charges a fee for services which might be provided by private 

sources is too narrow and unrealistic a view of governmental 

services in Florida in 1985. In today's governmental structure 

fees are charged for any number of governmental services includ- 

ing water, sewage, trash collection, electricity, parks - -  
national, state and local - -  recreational facilities, trans- 
portation, toll roads, ambulance and paramedic services and 

higher education. lo TO suggest that the Legislature was not 

g~nterestingly, Broward General Hospital, which is the 
hospital where the alleged malpractice occurred, was originally 
owned by the City of Fort Lauderdale and leased to the North 
Broward Hospital District. It was purchased from the City 
through a rkvenue bond issue validated by this Court in state ex 
re1 Robinson v. North Broward Hospital District, 95 So.2d 434 
(Fla. 1957). 

'O~he Eldredsl suggestion that West Coast Hospital Asso- 
ciation v. Hoare, 64 So.2d 293 (Fla. 1953), and Moles v. White, 
336 So.2d 427 (Fla. 2d DCA 1976) stand for the proposition that a - - 
legislatively created hospital district is not a "governmental" 
hospital is a misrepresentation of the facts in those cases. The 
private hospital in West Coast and Moles was chartered under the 
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f u l l y  aware of t h e  e x t e n t  t h a t  s e r v i c e  c h a r g e s  pay  f o r  p u b l i c  

s e r v i c e s ,  would r e q u i r e  t h i s  Cour t  t o  assume a n  o s t r i c h ' s  view of  

t h e  wor ld .  Most i m p o r t a n t l y ,  however ,  a lmos t  t e n  y e a r s  a g o ,  t h i s  

Cour t  r e j e c t e d  a  s i m i l a r  argument  i n  C i r c u i t  Cour t  v.  Dept .  of 

N a t u r a l  R e s o u r c e s ,  when i t  r e f u s e d  t o  s o  n a r r o w l y  d e f i n e  t h e  r o l e  

of government.  The E l d r e d s ,  on t h e  o t h e r  hand ,  a p p a r e n t l y  would 

p r e f e r  e l i m i n a t i o n  of governmenta l  u s e r  c h a r g e s  w i t h  t h e  con-  

s e q u e n t  enormous i n c r e a s e s  i n  t a x e s  i n  o r d e r  t o  p r e s e r v e  a n  

o u t d a t e d  concep t  of modern government .  

To u n d e r s t a n d  t h e  L e g i s l a t u r e 1  s p u r p o s e  i n  u s i n g  

t h e  word " p r i m a r i l y "  t o  h e l p  d e f i n e  a  gove rnmen ta l  agency  one 

must t a k e  a  b r o a d e r  view of gove rnmen ta l  s e r v i c e s  t h a n  d o  t h e  

E l d r e d s .  The p u r p o s e  of t h e  H o s p i t a l  D i s t r i c t  i s  t o  i n s u r e  t h a t  

t h e r e  a r e  a d e q u a t e  p u b l i c  h e a l t h  f a c i l i t i e s  f o r  all p e r s o n s  

w i t h i n  t h e  D i s t r i c t  w i t h o u t  r e g a r d  t o  t h e i r  a b i l i t y  t o  pay .  

S e c t i o n  3 0 ,  Ch. 27438, Laws of F l a .  ( 1 9 5 1 ) .  P r i v a t e  h o s p i t a l s  d o  

n o t  have  t o  i n s u r e  s i m i l a r  a c c e s s .  The L e g i s l a t u r e  n o t  o n l y  

found c r e a t i o n  of t h e  H o s p i t a l  D i s t r i c t  t o  b e  a  p u b l i c  p u r p o s e  i t  

found i t  l ' necessa ry  f o r  t h e  p r e s e r v a t i o n  of t h e  p u b l i c  h e a l t h  and 

f o r  t h e  p u b l i c  u s e  and f o r  t h e  w e l f a r e  . . . I 1  of t h e  i n h a b i t a n t s  

of t h e  D i s t r i c t .  S e c t i o n  6 ,  Ch. 27438, ( emphas i s  s u p p l i e d ) .  The 

( lo c o n t i n u e d )  

F l o r i d a  n o n - p r o f i t  c o r p o r a t i o n  s t a t u t e ,  Chap te r  617, and was n o t  
a l e g i s l a t i v e l y  c r e a t e d  i n d e p e n d e n t  t a x  d i s t r i c t  l i k e  t h e  Nor th  
Broward H o s p i t a l  D i s t r i c t .  
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H o s p i t a l  D i s t r i c t  was n o t  c r e a t e d  p r i m a r i l y  f o r  t h e  b e n e f i t  of  

t h e  c i t i z e n s  o f  Broward C o u n t y ,  i t  was  c r e a t e d  e x c l u s i v e l y  f o r  

t h e i r  b e n e f i t .  11 

The o n l y  p u b l i c  h o s p i t a l s  a v a i l a b l e  t o  t h e  h u n d r e d s  

o f  t h o u s a n d s  of  p e o p l e  l i v i n g  i n  t h e  a r e a  e n c o m p a s s i n g  t h e  d i s -  

t r i c t  a r e  t h o s e  m a i n t a i n e d  by t h e  H o s p i t a l  D i s t r i c t .  I t  i s  

d i f f i c u l t  t o  u n d e r s t a n d  how t h e  H o s p i t a l  D i s t r i c t  c o u l d  d o  more  

t o  s e r v e  i t s  p o r t i o n  of  Broward County  a s  a  c o r p o r a t i o n  p r i m a r i l y  

a c t i n g  a s  a n  i n s t r u m e n t a l i t y  o f  t h e  c o u n t y .  

On t h e  o t h e r  h a n d ,  t h e  H o s p i t a l  D i s t r i c t  h a s  t h e  

c h a r a c t e r i s t i c s  of  t h e  s o v e r e i g n  w h i c h  make i t  a n  i n d e p e n d e n t  

e s t a b l i s h m e n t  of  t h e  s t a t e .  Whi le  r e s e a r c h  d o e s  n o t  r e v e a l  a  

j u d i c i a l  c o n s t r u c t i o n  o f  t h e  p h r a s e  " i n d e p e n d e n t  e s t a b l i s h m e n t s  

of  t h e  s t a t e , "  s e c t i o n  7 6 8 . 2 8 ( 2 ) ,  i t  i s  d i f f i c u l t  t o  i m a g i n e  a  

g o v e r n m e n t a l  u n i t  more q u a l i f i e d  t o  b e  a n  " i n d e p e n d e n t  e s t a b l i s h -  

ment of  t h e  s t a t e "  t h a n  a  l e g i s l a t i v e l y  c r e a t e d ,  s e l f - g o v e r n i n g ,  

s p e c i a l  t a x  d i s t r i c t  c h a r g e d  w i t h  p r o v i d i n g  f o r  t h e  " p u b l i c  

h e a l t h  ... a n d  good" of  t h e  c i t i z e n s  o f  t h e  d i s t r i c t .  S e c t i o n  6 ,  

C h a p t e r  27438.  

The H o s p i t a l  D i s t r i c t  i s  g o v e r n e d  b y  s e v e n  commis- 

s i o n e r s  a p p o i n t e d  by  t h e  G o v e r n o r  f o r  f o u r  y e a r  terms, e a c h  

l l l n t e r e s t i n g l y ,  t h e  L e g i s l a t u r e  r e c o g n i z e d  t h a t  
n o n - t a x p a y i n g  n o n r e s i d e n t s  of  t h e  D i s t r i c t  had n o  i n h e r e n t  r i g h t  
t o  c l a i m  t h e  s e r v i c e s  of  t h e  H o s p i t a l  D i s t r i c t  when i t  p r o v i d e d  
t h a t  t h e  Board  o f  C o m m i s s i o n e r s  c o u l d  a d o v t  r u l e s  ~ e r m i t t i n n  
a c c e s s  by n o n r e s i d e n t s  p r o v i d e d  t h a t  r e s i h e n t s  w o G d  h a v e  f l r s t  
c l a i m  o n  s e r v i c e s .  S e c t i o n  3 0 ,  Ch. 27438.  
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commissioner being a resident qualified elector of one of seven 

subdistricts. Section 1, 2  and 3. Chapter 2 7 4 3 8 .  In order to 

carry out the public purpose required by the enabling legisla- 

tion, the Board of Commissioners of the Hospital District is 

delegated numerous powers of the sovereign. Included is the 

power of eminent domain and the power of taxation. Sections 8 

and 26. In order to assist the Hospital District in exercising 

its powers, the Broward County Commission must "order and require 

the county tax assessor ... to assess, and the county tax col- 
lector ... to collect the amount of taxes" levied and assessed by 
the Hospital District. Section 27 .  A similar duty to assess and 

levy the Hospital District's taxes on all railroad, telegraph and 

telephone property located within the District is placed on the 

Comptroller of the State of Florida under the enabling legisla- 

tion. Section 27 .  

In addition to the Hospital District's enabling 

legislation which gave it governmental obligations as well as 

rights, the Florida Constitution recognizes the need for special 

districts like the Hospital District, authorizes their existence 

as a local government and provides methods for financing their 

operations. For instance, Article VIII Section b(b) specifically 

provides that special districts, like municipalities, are "recog- 

nized and shall be continued" as they were prior to the 1968 

constitutional revision. Article VIII Section 8 provides that 

state funds can be appropriated to assist special districts, 

while Section 9 authorizes special districts to levy ad valorem 
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t a x e s .  F i n a l l y ,  A r t i c l e  VI I  S e c t i o n  1 2  p r o v i d e s  t h a t  " c o u n t i e s ,  

s c h o o l  d i s t r i c t s ,  m u n i c i p a l i t i e s  and s p e c i a l  d i s t r i c t s  and l o c a l  

gove rnmen ta l  b o d i e s  w i t h  t a x i n g  powers" c a n  i s s u e  bonds p a y a b l e  

f rom ad valorem t a x e s .  

I n  o t h e r  words ,  s p e c i a l  t a x i n g  d i s t r i c t s  l i k e  t h e  

H o s p i t a l  D i s t r i c t  were c r e a t e d  on a  p a r  w i t h  o t h e r  l o c a l  g o v e r n -  

men ta l  b o d i e s .  L ike  t h e  m u n c i p a l i t y  i n  - Cauley  v. C i t y  of  J a c k -  

s o n v i l l e ,  t h e  H o s p i t a l  D i s t r i c t  s h o u l d  n o t  be i d e n t i f i e d  a s  a  

p a r t i a l  c i t i z e n  compared t o  o t h e r  c o n s t i t u t i o n a l l y  a u t h o r i z e d  

l o c a l  gove rnmen ta l  u n i t s .  403 So .2d  a t  386. The H o s p i t a l  D i s -  

t r i c t  h a s  a l l  of t h e  o b l i g a t i o n s  of an  i n d e p e n d e n t  e s t a b l i s h m e n t  

of t h e  s t a t e  and i t  i s  s i m i l a r l y  e n t i t l e d  t o  t h e  p r o t e c t i o n s  

p r o v i d e d  o t h e r  gove rnmen ta l  b o d i e s .  

Whether t h i s  Cour t  c o n s t r u e s  t h e  H o s p i t a l  D i s t r i c t  

a s  a  c o r p o r a t i o n  p r i m a r i l y  a c t i n g  f o r  t h e  s t a t e  o r  t h e  c o u n t y  o r  

a s  a n  i n d e p e n d e n t  e s t a b l i s h m e n t  of t h e  s t a t e  t h e  p u r p o s e  of  s e c -  

t i o n  768 .28(5)  i s  p r o p e r l y  s e r v e d .  The o n l y  l o c a l  gove rnmen ta l  

u n i t  p r o v i d i n g  p u b l i c  h o s p i t a l s  t o  h a l f  of Broward County w i l l  be  

s u b j e c t  t o  a l l  of t h e  o b l i g a t i o n s  of a  p u b l i c  body - -  b o t h  i n -  

c l u d e d  i n  s e c t i o n  768.28 and i n  a d d i t i o n  t o  i t  - -  and w i l l  

r e c e i v e  t h e  o n l y  b e n e f i t  p r o v i d e d  by s e c t i o n  768.28 - -  l i m i t a t i o n  

of  l i a b i l i t y .  
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CONCLUSION 

The d e c i s i o n  below s h o u l d  be a f f i r m e d .  The q u e s t i o n  

c e r t i f i e d  by t h e  F o u r t h  D i s t r i c t  C o u r t  of Appeal  s h o u l d  be an -  

swered i n  t h e  a f f i r m a t i v e  o r  a l t e r n a t i v e l y ,  i t  s h o u l d  be d e t e r -  

mined t h a t  t h e  Nor th  Broward H o s p i t a l  D i s t r i c t  i s  a n  i n d e p e n d e n t  

e s t a b l i s h m e n t  of t h e  s t a t e .  I n  e i t h e r  e v e n t  i t  s h o u l d  be  h e l d  

t h a t  t h e  Nor th  Broward H o s p i t a l  D i s t r i c t  was i n t e n d e d  t o  be and 

i s  i n c l u d e d  w i t h i n  t h e  l i m i t a t i o n  o f  l i a b i l i t y  p r o v i s i o n s  of 

s e c t i o n  7 6 8 . 2 8 ( 5 ) ,  F l o r i d a  S t a t u t e s .  
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