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PRELIMINARY STATEMENT 

The P e t i t i o n e r  was t h e  Defendant below and w i l l  be r e f e r r e d  

t o  v a r i o u s l y  as t h e  Defendant, D r .  Pa r ikh ,  P e t i t i o n e r  and Appellee. 

The Respondent was t h e  P l a i n t i f f  below and w i l l  be r e f e r r e d  

t o  v a r i o u s l y  a s  t h e  P l a i n t i f f ,  M r s .  Cunningham, Respondent and 

Appel lant .  

I n  o r d e r  t o  f a c i l i t a t e  t h i s  Cour t ' s  review, s e l e c t e d  

i n d i v i d u a l  documents a r e  a t t a c h e d  t o  t h e  b r i e f  and r e f e r r e d  t o  

a s  (Appendix - ) . 
Reference t o  t h a t  p o r t i o n  of  t h e  record  on appea l  from t h e  

t r i a l  t r a n s c r i p t s  w i l l  use  t h e  page numbers o f  t h e  Court  Reporter  

and w i l l  be noted by (T- ) The e n t i r e  t r i a l  t r a n s c r i p t  c o n s i s t s  

o f  seven volumes. Volumes One through Five a r e  numbered i n  chrono- 

l o g i c a l  o r d e r  from pages 1 through 746. Volumes S i x  and Seven a r e  

renumbered. Volume S i x  begins  w i th  pages 1 through 174. Volume 

Seven beg ins  w i th  pages 175 and ends a t  page 291. The two d e p o s i t i o n s  

of D r .  John Bostwick w e r e  r ead  du r ing  t r i a l ,  b u t  by s t i p u l a t i o n  of  

t h e  p a r t i e s ,  t h e  Court  Reporter  was i n s t r u c t e d  t o  n o t  i n c l u d e  h i s  

tes t imony i n  t h e  t r i a l  t r a n s c r i p t .  P e t i t i o n e r  has  f i l e d  a Motion 

wi th  t h e  Court  t o  supplement t h e  record  on appea l  t o  i n c l u d e  those  

two depos i t i ons .  Reference t o  D r .  Bostwick's  tes t imony read  du r ing  

t h e  t r i a l  i s  conta ined  i n  Volume S i x  of  t h e  record ,  and w i l l  be r e f e renced  

accord ing ly  a long  wi th  t h e  page number of  t h e  t r a n s c r i p t  o f  t h e  depo- 

s i t i o n .  

Footnotes  i n  t h i s  b r i e f  a r e  set  f o r t h  on a s e p a r a t e  page 

e fo l lowing  t h e  Appendix. 



STATEMENT OF THE CASE 

This  was a n  a c t i o n  f o r  medical  negl igence by M r s .  Cunningham 

a g a i n s t  D r .  Pa r ikh .  The a l l e g a t i o n s  were l a c k  of informed consen t  

regard ing  s u r g i c a l  procedures  i n  A p r i l  of 1980, December of 1980, 

and medical  neg l igence  involv ing  t h e  December 1980 surgery .  

The t r i a l  l a s t e d  e i g h t  (8 )  days .  A S p e c i a l  Ve rd i c t  form 

was submit ted t o  t h e  ju ry ,  a l lowing  t h e  trier of f a c t  t o  dec ide  

i f  D r .  Pa r ikh  n e g l i g e n t l y  f a i l e d  t o  o b t a i n  t h e  informed consen t  of 

M r s .  Cunningham t o  t h e  A p r i l  and December 1980 s u r g e r i e s ,  and i f  

D r .  Pa r ikh  n e g l i g e n t l y  performed t h e  December 1980 surgery .  The 

ju ry  reso lved  a l l  i s s u e s  i n  f avo r  of D r .  Pa r ikh .  

A Motion f o r  N e w  T r i a l  was made based upon an  o b j e c t i o n  t o  

t h e  g iv ing  of any i n s t r u c t i o n  t o  t h e  j u ry  regard ing  t h e  i s s u e  of 

informed consen t  on t h e  ground t h a t  t h e  F l o r i d a  Medical Consent 

Law w a s  u n c o n s t i t u t i o n a l .  

The Motion f o r  N e w  T r i a l  was denied,  and a n  appea l  was taken  

t o  t h e  F i f t h  D i s t r i c t  Court of Appeal on t h e  i s s u e  of t h e  c o n s t i t u -  

t i o n a l i t y  of t h e  F l o r i d a  Medical Consent Law. 

The F i f t h  D i s t r i c t  Court  of  Appeal he ld  t h e  F l o r i d a  Medical 

Consent Law u n c o n s t i t u t i o n a l ,  and remanded t h e  cause  f o r  a  new t r i a l .  

The Defendant f i l e d  a Motion f o r  Re-Hearing and C l a r i f i c a t i o n  

i n d i c a t i n g  t h a t  t h e  F l o r i d a  Medical Consent Law i s  s u b j e c t  t o  a  

broader  i n t e r p r e t a t i o n  than  t h e  D i s t r i c t  Court  a p p l i e d .  

The F i f t h  D i s t r i c t  Court  of Appeal denied t h e  Def endan t f  s 

Motion f o r  Re-Hearing and C l a r i f i c a t i o n ,  and t h i s  appea l  ensued. 



STATEMENT- OF THE FACTS 

' A  
T h i s  c a s e  invo lved  a  m e d i c a l  o p e r a t i o n  o r  p rocedure  known 

a s  a  subcutaneous  mastectomy. T h i s  o p e r a t i o n  was developed by 

p l a s t i c  su rgeons  i n  t h e  1 9 6 0 ' s .  The purpose  of  t h e  o p e r a t i o n  i s  

t o  p r o v i d e  a  p r o p h y l a c t i c  way of h o p e f u l l y  a v o i d i n g  t h e  develop-  

ment o f  b r e a s t  c a n c e r  i n  t h o s e  women who a r e  a t  a  h i g h  r i s k  t o  

d e v e l o p  b r e a s t  c a n c e r .  ( V  S i x ,  T-7 ,T-8) The o p e r a t i o n  i n v o l v e s  

t h e  s u r g i c a l  removal  of  a l l  b r e a s t  t i s s u e  benea th  t h e  s k i n  and 

down t o  t h e  c h e s t  w a l l  muscle,  l e a v i n g  i n t a c t  t h e  o u t e r  s k i n  

and t h e  n i p p l e  a r e o l a  complex. (T-55, 391-400) The t i s s u e  i s  

r e p l a c e d  e i t h e r  a t  t h e  t i m e  of t h e  o r i g i n a l  s u r g e r y  o r  a f t e r  a  

s h o r t  d e l a y ,  w i t h  a  g e l - f i l l e d  implan t .  (T-582) The i m p l a n t  i s  

p l a c e d  e i t h e r  i n  t h e  o r i g i n a l  b r e a s t  pocke t  o r  b e n e a t h  t h e  p e c t o r -  

4 a l i s  muscle.  (T-582) M r s .  Cunninghami s e x p e r t ,  D r .  P e n n i s i ,  - i 
t e s t i f i e d  t h a t  subcutaneous  mastectomy i s  t h e  most e f f e c t i v e  pro-  

p h y l a c t i c  p rocedure  a v a i l a b l e  t h a t  i s  a c c e p t a b l e  t o  women who 

have a  h i g h  r i s k  o f  d e v e l o p i n g  b r e a s t  c a n c e r .  ( V  S i x ,  T-60) 1 

I n  o r d e r  t o  d o  a  p r o p e r  subcutaneous  mastectomy, t h e  su rgeon  h a s  

t o  come ex t remely  c l o s e  t o  t h e  n i p p l e  a r e o l a  compiex, which may 

compromise o r  i n t e r f e r e  w i t h  t h e  b lood supp ly  and,  i f  t h a t  does  

happen, t h e r e  i s  a chance  t h a t  t h e  n i p p l e  a r e o l a  complex may n o t  

s u r v i v e .  ( V  S i x ,  T-170, 171) 

Before  M r s .  Cunningham m e t  D r .  P a r i k h ,  s h e  had had numerous 

o p e r a t i o n s  i n c i u d i n g  a  t o n s i i l e c t o m y  , appendectomy, hys te rec tomy,  

and a  g a l l b l a d d e r  o p e r a t i o n ,  a s  w e l l  a s  numerous s u r g e r i e s  o n  h e r  

f o o t .  I n  a d d i t i o n ,  M r s .  Cunningham had had f i v e  p r e v i o u s  b r e a s t  

-3 - 
( c o r r e c t e d  j 



b i o p s i e s  (T-525). From working i n  a  h o s p i t a l  an$ from h e r  o t h e r  

p rev ious  s u r g e r i e s ,  she  was f a m i l i a r  wi th  consen t  forms. (T-392) 

She was cognizant  of  t h e  f a c t  t h a t  i f ,  f o r  any reason ,  she  decided 

n o t  t o  undergo a  p a r t i c u l a r  su rge ry ,  she  could say  no o r  n o t  s i g n  

a  consen t  form. (T-392 and 393) She had a  b r e a s t  biopsy by D r .  

McSwain, a  gene ra l  surgeon,  i n  February o f  1980. Before t h e  opera- 

t i o n ,  she  s igned  a  consen t  form and understood from what D r .  McSwain 

t o l d  h e r  t h a t  t h e  g e n e r a l  n a t u r e  of t h e  surgery  was t h a t  he  would 

do a  r a d i c a l  mastectomy t o  remove h e r  e n t i r e  b r e a s t  i f  e i t h e r  o f  

t h e  b r e a s t  masseswere  cancerous.  (T-391) She t e s t i f i e d  t h a t  D r .  

McSwain probably d i d  t e l l  h e r  about  t h e  r i s k  o f  h i s  su rge ry ,  b u t  

she  could n o t  r e c a l l  what he s a i d  about  t h e  r i s k s .  (T-391) Af te r  

t h e  biopsy was done by D r .  McSwain, M r s .  Cunningham developed a  

c o n d i t i o n  known a s  subareo la  abscesses .  (V s i x ,  T-138-139;' Page 4 ,  

D r .  Bostwick 's  f i r s t  d e p o s i t i o n )  A subareo la  absces s  i s  a  s e p a r a t e  

and d i f f e r e n t  cond i t i on  than f i b r o c y s t i c  b r e a s t  d i s e a s e .  (T-732) 

M r s .  Cunningham had chronic  d r a i n i n g  wi th  t h e  abscess .  (T-397) She 

consu l t ed  D r .  McSwain about  t h e  abscess  problem and he  o f f e r e d  h e r  

t h e  o p t i o n  of s u r g i c a l l y  removing t h e  abscess  from h e r  b r e a s t ,  b u t  t o l d  

h e r  t h a t  ano the r  abscess  could subsequent ly  reoccur  i n  h e r  b r e a s t .  

(T-395, 398) The problem cont inued and M r s .  Cunningham sought  a  

second op in ion  from h e r  family  phys i c i an ,  D r .  Powell. (T-397) A f t e r  

an a t t empt  t o  t r e a t  t h e  problem wi th  a n t i b i o t i c s ,  D r .  Powell h o s p i t a l -  

i z e d  M r s .  Cunningham i n  A p r i l  o f  1980. M r s .  Cunningham had had p a i n  

i n  h e r  b r e a s t  o f f  and on f o r  y e a r s ,  b u t ,  by t h e  t ime she  was h o s p i t a l -  

i z e d  i n  A p r i l  o f  1980, t h e  p a i n  had developed i n t o  a  c o n s t a n t  t ype  of 

pain .  (T-404)  She d i d  n o t  respond t o  conse rva t ive  therapy  i n s o f a r  



a s  t h e  a b s c e s s  was concerned .  ( V  Seven,  T-257) 1 

'*&*. 
She was a d m i t t e d  t o  Ormond H o s p i t a l  o n  A p r i l  1 8 ,  i980 .  D r .  

Powell  asked D r .  Smith,  a  g e n e r a l  su rgeon ,  t o  examine M r s .  Cunningham's 

b r e a s t .  H e  found s h e  had developed new lumps i n  h e r  b r e a s t  s i n c e  

h e r  b i o p s i e s  w i t h  D r .  McSwain. D r .  Smith o p e r a t e d  on M r s .  Cunningham 

t o  b iopsy  t h e  new lumps t h a t  had developed.  (T-401, 402) The pa th -  

o logy  r e p o r t  done o n  t h e  b iopsy  i n d i c a t e d  t h a t  M r s .  Cunningham had 

t h e  k ind  of f i b r o c y s t i c  b r e a s t  d i s e a s e  p r o c e s s  t h a t  would p l a c e  h e r  

i n  a  c a t e g o r y  of  h i g h  r i s k  f o r  developing b r e a s t  c a n c e r .  ( V  S i x ,  T-62; 
1 

T-728, and T-525 j The t y p e  of  b r e a s t  d i s e a s e  t h a t  s h e  had a l s o  made 

i t  d i f f i c u l t  f o r  h e r  or h e r  p h y s i c i a n  t o  c l i n i c a l l y  examine h e r  b r e a s t  

f o r  c a n c e r .  (T-526, 540) The s c a r r i n g  on h e r  b r e a s t  from t h e  m u l t i p l e  

b i o p s i e s  a l s o  added t o  t h e  d i f f i c u l t y  i n  conduc t ing  a n  a d e q u a t e  c l l n i c a l  

- examinat ion .  (T-541, 168)  M r s .  Cunningham was concerned t h a t  s h e  
I 

1 migh t  deve lop  b r e a s t  c a n c e r .  i V  S i x ,  T-138, 1 3 9 )  ; (Page 2 4 ,  D r .  

Bos twick ' s  f i r s t  d e p o s i t i o n )  

D r .  Smith d i s c u s s e d  w i t h  M r s .  Cunningham t h e  p o s s i b i l i t y  

of  c o n s u l t i n g  a  p l a s t i c  su rgeon  a b o u t  a  subcutaneous  mastectomy. 

She g e n e r a l l y  unders tood  from what  D r .  Smith t o l d  h e r  t h a t  t h e  

n a t u r e  o f  t h e  o p e r a t i o n  would b e  t o  t a k e  t h e  b r e a s t  t i s s u e  o u t  

from u n d e r n e a t h  t h e  s k i n  and t h e n  l a t e r  r e p l a c e  it w i t h  i m p l a n t s .  

(T-345, 346) D r .  Smith c a l l e d  D r .  P a r i k h  and asked  him t o  see M r s .  

Cunningham a s  a  c o n s u l t a n t  a b o u t  t h e  p o s s i b i l i t y  of  a  subcutaneous  

mastectomy. D r .  Smith t o l d  D r .  P a r i k h  t h a t  M r s .  Cunningham had 

m u l t i p l e  problems w i t h  h e r  b r e a s t s .  He t o l d  D r .  P a r i k h  a b o u t  D r .  

McSwain's r e c e n t  b iopsy  and h i s  own r e c e n t  b iopsy .  D r .  Smith a l s o  

6c, 
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t o l d  D r .  Pa r ikh  about  t h e  suba reo l a  absces s  problem and asked D r .  
- 

P a r i k h  t o  examine Mrs. Cunningham. (T-453) D r .  Pa r ikh  d i s cus sed  

M r s .  Cunningham wi th  h e r  fami ly  p h y s i c i a n ,  D r .  Powell.  H e  a l s o  

reviewed M r s .  Cunningham's c h a r t  b e f o r e  t a l k i n g  t o  he r .  (T-455) 

On D r .  P a r i k h ' s  f i r s t  v i s i t ,  M r s .  Cunningham r e c a l l e d  t h a t  

t h e y  bo th  recognized  each o t h e r  from p rev ious  meet ings  a t  t h e  hos- 

p i t a l  where she  worked. (T-348) Mrs. Cunningham t o l d  D r .  Pa r ikh  

t h a t  s h e  was concerned about  t h e  problems s h e  was hav ing  w i t h  h e r  

b r e a s t s ,  i n c l u d i n g  t h e  m u l t i p l e  b i o p s i e s ,  t h e  a b s c e s s e s ,  and t h a t  

s h e  was wor r i ed  about  t h e  p o s s i b i l i t y  o f  deve lop ing  b r e a s t  cancer .  

(T-472) D r .  Pa r ikh  t a l k e d  w i t h  h e r  about  t h e  whole subcutaneous  

mastectomy procedure ,  t h e  p rognos i s ,  t h e  compl i ca t i ons  and s t r e s s e d  

t o  h e r  t h a t  t h i s  was n o t  a  cosmet ic  o p e r a t i o n .  M r s .  Cunningham 

0 seemed t o  unders tand  D r .  Pa r ikh  very  w e l l .  (T-479, 488-494) 

From d i s c u s s i n g  t h e  c a s e  w i th  h e r  g e n e r a l  surgeon and fami ly  

p h y s i c i a n ,  from reviewing h e r  c h a r t ,  and from t a l k i n g  w i t h  M r s .  

Cunningham, D r .  Pa r ikh  found t h a t  s h e  had a h i s t o r y  o f  t h e  fo l l owing :  

1. M u l t i p l e  r e o c c u r r i n g  lumps i n  h e r  b r e a s t s ;  

2 .  M u l t i p l e  s u r g i c a l  b i o p s i e s  i n  h e r  b r e a s t s ;  

3'. A f e a r  o f  c a n c e r ;  

4. A d e a t h  i n  h e r  fami ly  from cance r ;  

5. F i b r o c y s t i c  d i s e a s e  o f  a s c l e r o s i n g  adenos i s  t y p e  i n  h e r  
b r e a s t  which i s  a pre-mal ignant  c o n d i t i o n ;  

6. Large nodula r  b r e a s t s  which w e r e  d i f f i c u l t  f o r  t h e  p a t i e n t  
and h e r  d o c t o r s  t o  c l i n i c a l l y  examine; 

7. Chronic d r a i n i n g  a b s c e s s e s  o r  b o i l s  i n  h e r  b r e a s t s  t h a t  
caused h e r  embarrassment w i t h  h e r  husband and a t  h e r  work; 
and, 



8 .  C h r o n i c  i n t e r m i t t e n t  p a i n  i n  h e r  b r e a s t s  t h a t  had 
d e v e l o p e d  i n t o  c o n s t a n t  and  e x t e n s i v e  p a i n .  (T-524- 
527) 

M r s .  Cunningham t e s t i f i e d  t h a t  s h e  knew a b o u t  t h i s  t y p e  o f  

o p e r a t i o n  b e f ' o r e  s h e  f i r s t  m e t  D r .  P a r i k h .  (T-399) D r .  P a r i k h ,  

among o t h e r  t h i n g s ,  e x p l a i n e d  t o  M r s .  cunningham t h e  g e n e r a l  n a t u r e  

o f  t h e  p r o c e d u r e ,  t h e  m e d i c a l l y  a c c e p t a b l e  a l t e r n a t i v e  t o  t h e  p r o -  

c e d u r e ,  a n d  t h e  r i s k s  i n h e r e n t  i n  t h e  p r o c e d u r e .  (T-468-472; 479- 

494) M r s .  Cunningham t e s t i f i e d  t h a t  s h e  u n d e r s t o o d  f rom t h e  i n f o r -  

m a t i o n  p r o v i d e d  t o  h e r  t h a t  t h e  p u r p o s e  o f  t h e  s u b c u t a n e o u s  m a s t e c -  

tomy would b e  t o  t r y  t o  g e t  r i d  o f  t h e  p rob lems  s h e  was h a v i n g ,  s u c h  

as t h e  r e o c c u r r i n g  lumps i n  h e r  b r e a s t s ,  t h e  c o n s t a n t  p a i n ,  t h e  

a b s c e s s e s  a n d  d r a i n a g e ,  and  t h a t  h o p e f u l l y ,  t h e  o p e r a t i o n  would 

b e  a p r e v e n t i o n  o f  b r e a s t  c a n c e r .  (T-404) M r s .  Cunningham had 

- become conce rned  a b o u t  b r e a s t  c a n c e r  when s h e  had h e r  o r i g i n a l  b r e a s t  
I 

b i o p s y  a p p r o x i m a t e l y  f i f t e e n  y e a r s  ear l ier .  iT-384) She w a s  a l so  

c o n c e r n e d  and  s c a r e d  o f  b r e a s t  c a n c e r  a t  t h e  t i m e  s h e  went  t o  see 

D r .  McSwain a few months  e a r l i e r .  (T-389) She  w a s  f u r t h e r  c o n c e r n e d  

when D r .  Smi th  found  t w o  new lumps and  d i d  h i s  b i o p s y .  (T-402) M r .  

Cunningham t e s t i f i e d  i t  w a s  h i s  u n d e r s t a n d i n g  t h a t  h i s  w i f e ' s  main  

r e a s o n  f o r  d e c i d i n g  t o  unde rgo  t h e  s u b c u t a n e o u s  mastectomy w a s  b e c a u s e  

o f  h e r  c o n c e r n  a b o u t  t h e  p o s s i b i l i t y  o f  d e v e l o p i n g  b r e a s t  c a n c e r  i n  

t h e  f u t u r e .  i V  S i x ,  T-142) 1 

M r s .  Cunningham knew f rom t a l k i n g  t o  h e r  o t h e r  p r e v i o u s  p h y s i -  

c i a n s  t h a t  o n e  a l t e r n a t i v e  t o  h a v i n g  a s u b c u t a n e o u s  mas tec tomy w a s  t o  

t r y  t o  l i v e  w i t h  h e r  p r o b l e m s .  (T-405) She a l so  knew t h a t  a n o t h e r  

a l t e r n a t i v e  w a s  t o  have  a l i m i t e d  o p e r a t i o n  t o  j u s t  remove t h e  a b s c e s s ,  

which  had been  e x p l a i n e d  t o  h e r  by D r .  McSwain. IT-398) D r .  P a r i k h  

a l so  e x p l a i n e d  t h e  a l t e r n a t i v e s  t o  h e r .  ('I?-559, 580) 
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M r s .  Cunningham t e s t i f i e d  t h a t  s h e  was c lear-headed when s h e  

was t a l k i n g  t o  D r .  P a r i k h  b e f o r e  h e r  d e c i s i o n  t o  undergo t h e  subcu- 

t aneous  mastectomy. She remembered t h a t  when s h e  was t a l k i n g  t o  

D r .  P a r i kh ,  s h e  was a b l e  t o  c l e a r l y  converse  w i t h  him, unders tand  

what h e  was t e l l i n g  h e r ,  and a sk  him q u e s t i o n s .  (T-410, 4 1 1 )  With 

r e g a r d  t o  r i s k s  o r  c o m p l i c a t i o n s ,  s h e  s p e c i f i c a l l y  r e c a l l e d  t h a t  D r .  

Pa r i kh  t o l d  h e r  b e f o r e  t h e  s u r g e r y  t h a t  s h e  would n o t  b e  a b l e  t o  have 

a l o t  of p r o j e c t i o n  a f t e r  t h e  o p e r a t i o n .  She a l s o  s p e c i f i c a l l y  r e m e m -  

be red  t h a t  he  t o l d  h e r  t h a t  t h e r e  was a r i s k  o f  l o s i n g  s e n s a t i o n  i n  h e r  

b r e a s t .  She d i d  n o t  deny t h a t  D r .  Pa r i kh  t o l d  h e r  abou t  o t h e r  pos- 

s i b l e  r i s k s  o t h e r  t h a n  t h o s e  two, b u t  t e s t i f i e d  t h a t  it was c e r t a i n l y  

p o s s i b l e  t h a t  h e  cou ld  have t o l d  h e r  abou t  o t h e r  r i s k s  and s h e  s imply  

d i d  n o t  remember them. (T-410) 

M r s .  Cunningham t e s t i f i e d  t h a t  a l t hough  s h e  was t h e  t y p e  of 

pe r son  who would r a t h e r  n o t  h e a r  abou t  t h e  r i s k s  and compl i ca t i ons  

o f  a n  o p e r a t i o n ,  s h e  unders tood  t h a t  t h e r e  w e r e  chances  t h a t  a  r i s k  

o r  comp l i ca t i on  cou ld  o c c u r  from t h e  su rge ry .  Ishe weighed t h e  good 

and t h e  bad p o s s i b i l i t i e s  i nvo lved  w i t h  t h e  o p e r a t i o n  i n  making h e r  

d e c i s i o n  t o  undergo t h i s  su rge ry .  (T-406-408) She f u r t h e r  t e s t i f i e d  

t h a t  b e f o r e  s h e  s i gned  t h e  consen t  form f o r  t h e  subcutaneous  mastec- 

tomy, t h e  consen t  form w a s  e x p l a i n e d  t o  h e r  and s h e  was asked  i f  s h e  

had any q u e s t i o n s  abou t  it. She t e s t i f i e d  t h a t  s h e  d i d  n o t  have any 

q u e s t i o n s  abou t  t h e  consen t  form, t h a t  s h e  unders tood  i t ,  and s i g n e d  

it. ( T - 4 1 1 ,  412) Appendix 1 

D r .  P a r i k h  t o l d  M r s .  Cunningham t o  t h i n k  abou t  h e r  d e c i s i o n  

and t h a t  he  would come back t o  see h e r  and t a l k  t o  h e r  a  few days  

l a t e r .  When he  went back t o  see h e r  a  coup le  o f  days  l a t e r ,  h e  a g a i n  



went ove r  t h e  impor t an t  p o i n t s  f o r  c o n s i d e r a t i o n  w i t h  h e r ,  and she  

a g a i n  a f f i r m e d  t o  him t h a t  it was h e r  d e c i s i o n  t o  have  t h e  su rge ry .  

(T-550) D r .  P a r i kh  a l s o  wanted t o  t a l k  w i t h  h e r  husband abou t  t h e  

o p e r a t i o n  and d i d  d i s c u s s  it w i t h  him a f t e r  s e e i n g  Mrs. Cunningham 

f o r  t h e  second t i m e .  (T-616-618) 

A f t e r  t h e  subcutaneous  mastectomy o p e r a t i o n  and b e f o r e  t h e  

second s u r g e r y  t o  p l a c e  t h e  imp lan t s ,  M r s .  Cunningham t e s t i f i e d  t h a t  

s h e  had no r e g r e t s  abou t  h e r  d e c i s i o n  t o  have t h e  subcutaneous  mastec- 

tomy. H e r  o n l y  concern  was h e r  f l a t  appearance  a t  t h a t  t i m e .  (T-415- 

418) A f t e r  h e r  t h i r d  and f i n a l  s u r g e r y  w i t h  D r .  P a r i kh  i n  December 

of  1980, s h e  t e s t i f i e d  t h a t  h e r  on ly  compla in t  was t h a t  s h e  d i d  n o t  

have a s  much p r o j e c t i o n  a s  s h e  would have l i k e d .  Otherwise ,  s h e  had 

no r e g r e t s  abou t  h e r  d e c i s i o n  t o  undergo t h e  subcutaneous  mastectomy. 

(T-425) She t e s t i f i e d  t h a t  b e f o r e  s h e  had t h e  subcutaneous  mastectomy, 

it was h e r  unde r s t and ing  from t a l k i n g  w i th  D r .  P a r i k h ,  t h a t  i n  h e r  

c l o t h e s ,  s h e  would have a r e a sonab ly  normal appearance  even though 

s h e  might  have t o  add something t o  h e r  b r a  t o  g i v e  h e r  more p ro j ec -  

t i o n .  D r .  P a r i k h  had exp l a ined  t o  h e r  t h a t  s h e  would n o t  have a l o t  

o f  p r o j e c t i o n  a f t e r  t h e  subcutaneous  mastectomy. (T417, 410) 

I n  December o f  1980, D r .  P a r i kh  performed a t h i r d  s u r g e r y  on 

M r s .  Cunningham t o  t r y  t o  improve t h e  symmetry o f  h e r  b r e a s t s ,  a s  w e l l  

a s  t h e  l o c a t i o n  o f  t h e  n i p p l e  a r e o l a  complex. M r s .  Cunningham tes t i -  

f i e d  t h a t  D r .  P a r i k h  d i d  e x p l a i n  t o  h e r  b e f o r e  s h e  consen ted  t o  t h e  

t h i r d  s u r g e r y  t h a t  t h e r e  was a chance t h a t  t h e  n i p p l e  a r e o l a  complex 

might  be  l o s t  because  o f  c i r c u l a t i o n  problems i f  s h e  had t h e  su rge ry .  

(T-418) M r s .  Cunningham dec ided  t o  have t h e  t h i r d  s u r g e r y  and s i gned  



t h e  c o n s e n t  forms.  (Appendix 2 and 3 )  Unfo r tuna t e ly ,  a s  a  r e s u l t  

'y of c i r c u l a t i o n  problems fo l l owing  t h e  December s u r g e r y ,  M r s .  Cunningham 

d i d  l o s e  he r  n i p p l e  a r e o l a  complex. 

Subsequent ly ,  i n  March of 1981, M r s .  Cunningham saw D r .  Bostwick 

a t  t h e  Emory U n i v e r s i t y  C l i n i c .  A t  t h a t  t i m e ,  h e r  pr imary concern  was 

t o  de te rmine  i f  she  cou ld  have a  l i t t l e  l a r g e r  b r e a s t  imp lan t s  t o  
1 

i n c r e a s e  he r  p r o j e c t i o n .  (V S i x ,  T-138, 139) ; (Page 5, D r .  Bos twick ' s  

f i r s t  d e p o s i t i o n )  D r .  Bostwick d i d  o p e r a t e  on M r s .  Cunningham and 

p laced  l a r g e r  imp lan t s  i n  he r  b r e a s t s .  

M r s .  Cunningham's e x p e r t ,  D r .  P e n n i s i ,  examined M r s .  Cunningham's 

b r e a s t s  b e f o r e  t h e  t r i a l .  H e  t e s t i f i e d  t h a t  h e r  b r e a s t s  w e r e  s o f t ,  

had n o t  developed t h e  compl i ca t i on  o f  c a p s u l i t i s  o r  ha rdnes s ,  and,  

w e r e  s a t i s f a c t o r y  from a  p r o j e c t i o n  s t a n d p o i n t .  ( V  S i x ,  T-42, 37) '  

D r .  P a r i k h ' s  e x p e r t ,  D r .  McCarty, t e s t i f i e d  t h a t  t h e  subcu- -. ' t aneous  mastectomy i n  A p r i l  of 1980 was t h e  p rocedure  of  c h o i c e  f o r  

M r s .  Cunningham because o f  t h e  b r e a s t  problems t h a t  she  had. Without 

t h e  o p e r a t i o n ,  s h e  cou ld  have expected  t o  c o n t i n u e  t o  have r e p e t i t i v e  

1 
b r e a s t  b i o p s i e s .  ( V  S i x ,  T-167) She would have con t i nued  t o  expe r i ence  

t h e  suba reo l a  a b s c e s s  problem w i t h o u t  t h e  su rge ry .  ( V  S i x ,  T-165) 1 

D r .  McCarty agreed  t h a t  t h e  o p e r a t i o n  was n o t  done f o r  cosmet ic  purposes ,  I 

and t h a t  co sme t i c s  i s  t h e  l a s t  c o n s i d e r a t i o n .  (,V S i x ,  T-169) I n  comparing 

he r  f i n a l  r e s u l t  w i t h  o t h e r  p a t i e n t s  who nave undergone t h i s  p rocedure ,  

D r .  McCarty t e s t i f i e d  t h a t  from a  cosmet ic  s t a n d p o i n t ,  c o n s i d e r i n g  t h e  

t ype  of b r e a s t s  t h a t  s h e  had t o  beg in  w i t h  and t h e  e x t e n t  of he r  pro-  

blems, M r s .  Cunningham ended up w i t h  a  good r e s u l t .  ( V  S i x ,  T-171) ' She 

was a  h igh  r i s k  p a t i e n t  f o r  t h e  development o f  b r e a s t  c ance r .  ( V  S i x ,  T-172, 

153) H e  t e s t i f i e d  t h a t  t h e  o p e r a t i o n  reduced her  chances  of  deve lop ing  * 
b r e a s t  c ance r  by n i n e t y  ( 9 0 % )  p e r c e n t  o r  b e t t e r .  ( V  Seven, T-263, 264) 1 
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M r s .  Cunningham's e x p e r t ,  D r .  P e n n i s i ,  t e s t i f i e d  t h a t  i n  

h i s  op in ion  D r .  Par ikh  should n o t  have performed t h e  type  of  

ope ra t ion  t h a t  he used i n  t h e  t h i r d  surgery  done i n  December of  

1980. He t e s t i f i e d  t h a t  i n  h i s  judgment a  d i f f e r e n t  t ype  of  opera- 

t i o n  would have been p r e f e r a b l e .  (V S i x ,  T-33, 34, and 35) 

D r .  Penn i s i  a l s o  t e s t i f i e d  t h a t  i n  h i s  op in ion  M r s .  Cunningham 

was probably a  candida te  f o r  a  subcutaneous mastectomy. (V S i x ,  T-70, 

7311 He f u r t h e r  t e s t i f i e d  t h a t  he had no c r i t i c i s m  o f  t h e  manner i n  

which D r .  Par ikh  performed t h e  subcutaneous mastectomy; t h a t  D r .  

Pa r ikh  performed it i n  a good manner; and t h a t  D r .  Pa r ikh  performed 

it i n  t h e  same way t h a t  he would have performed t h e  ope ra t ion .  

(V S i x ,  T-4211 

D r .  P a r i k h ' s  e x p e r t ,  D r .  Bostwick, t e s t i f i e d  t h a t  i n  h i s  

op in ion  D r .  Par ikh  d i d  n o t  d e v i a t e  from an accep tab le  s t anda rd  o f  

c a r e  i n  h i s  t r ea tmen t  of  M r s .  Cunningham. (V S i x ,  T-138, 1 3 9 ; ~  Page 

1 4 ,  15 D r .  Bostwick's  f i r s t  d e p o s i t i o n )  



QUESTION PRESENTED 

IS THE FLORIDA MEDICAL CONSENT LAW $768.46 CONSTITUTIONAL? 



SUMMARY O F  ARGUMENT 

a I n  197 5, t h e  F l o r i d a  L e g i s l a t u r e ,  a long  wi th  approximately 

twenty-seven (27) o t h e r  s t a t e  l e g i s l a t u r e s ,  perce ived  a  problem 

i n  medical  ma lp rac t i ce  l a w s u i t s  and t h e  r i s i n g  c o s t  of l i a b i l i t y  

insurance .  P a r t  of  t h e  F l o r i d a  l e g i s l a t u r e ' s  a t t empt  t o  add res s  

t h e  problem was t o  e n a c t  a  medical  consen t  law, F l o r i d a  S t a t u t e s  

5768.46. Th i s  s t a t u t e  sets f o r t h  a  c r i t e r i a  o r  s tandard  t h a t  a  

phys i c i an  must fo l low i n  o b t a i n i n g  a  p a t i e n t ' s  informed consen t  t o  

a  medical  t rea tment .  I f  t h e  phys ic ian  can prove compliance wi th  

t h e  s t a t u t e ,  t h e  phys i c i an  i s  immune from l i a b i l i t y  i n  t h a t  a  consen t  

s o  ob ta ined  i s  presumed t o  be  v a l i d  and can  on ly  be  r e b u t t e d  by a  

showing of f r aud  i n  t h e  o b t a i n i n g  of  t h e  p a t i e n t ' s  s i g n a t u r e  on 

a  consen t  form. The s t a t u t o r y  c r i t e r i a  a s  t o  t h e  t ype  and s u f f i c i e n c y  

of t h e  in format ion  t h a t  t h e  phys i c i an  must p rov ide  t o  t h e  p a t i e n t  

i s  b a s i c a l l y  a  c o d i f i c a t i o n  of t h e  c r i t e r i a  r e q u i r e d  under common law, 

a s  was recognized by t h e  F i f t h  D i s t r i c t  Court  of Appeal i n  t h e  R i t z  

case .  

The c o n s t i t u t i o n a l i t y  of  t h e  F l o r i d a  Medical Consent Law i s  

c l o t h e d  wi th  a  s t r o n g  presumption of v a l i d i t y .  S ince  t h e r e  i s  no 

fundamental r i g h t  o r  suspec t  c l a s s i f i c a t i o n  involved i n  t h i s  s t a t u t e ,  

it needs on ly  t o  pas s  a  r a t i o n a l  b a s i s  t e s t .  The S t a t e  of F l o r i d a ,  

l i k e  s o  many o t h e r  s t a t e s  which have passed s i m i l a r  l e g i s l a t i o n ,  has 

a  l e g i t i m a t e  i n t e r e s t  i n  s e t t i n g  s t anda rds  f o r  o b t a i n i n g  v a l i d  medical  

informed consen t ,  a s  w e l l  a s  an i n t e r e s t  i n  t h e  a v a i l a b i l i t y  of 

l e s s  c o s t l y  h e a l t h  c a r e  t o  t h e  c i t i z e n s  of t h e  s t a t e .  Medical consen t  

s t a t u t e s  passed by t h e  s t a t e s  of North Caro l ina  and Tennessee, which 

a provide  l e s s e r  s t anda rds  than  does  t h e  F l o r i d a  s t a t u t e ,  have surv ived  



s i m i l a r  c o n s t i t u t i o n a l  a t t a c k s  i n  t h e  A p p e l l a t e  Cour t s .  

a The F i f t h  D i s t r i c t  Cou r t  of Appeal a p p l i e d  a s t r a i n e d  and 

u n f a i r  i n t e r p r e t a t i o n  t o  F l o r i d a  S t a t u t e  5 7 6 8 . 4 6  i n  d e c l a r i n g  it 

u n c o n s t i t u t i o n a l .  Tha t  Cour t  i n t e r p r e t e d  t h e  s t a t u t e  t o  o n l y  app ly  

t o  w r i t t e n  consen t s .  F u r t h e r ,  t h a t  Cou r t  i n t e r p r e t e d  t h e  

presumpt ion of v a l i d i t y  t o  app ly  r e g a r d l e s s  of  t h e  ev idence  concern-  

i n g  t h e  s u f f i c i e n c y  o f  t h e  i n fo rma t ion  g i v e n  t o  t h e  p a t i e n t  by t h e  

phys i c i an .  The t r i a l  c o u r t ,  a n o t h e r  F l o r i d a  D i s t r i c t  Cour t  of  Appeal,  

and a F e d e r a l  Cour t  have p l aced  a b roade r ,  f a i r e r ,  more common sense  

i n t e r p r e t a t i o n  t o  t h i s  s t a t u t e .  These c o u r t s  have i n t e r p r e t e d  

t h e  s t a t u t e  t o  app ly  n o t  o n l y  t o  w r i t t e n  forms of  " consen t " ,  b u t  

a l s o  t o  v e r b a l  " consen t s "  which a r e  subsequen t l y  evidenced i n  w r i t i n g .  

Th i s  i n t e r p r e t a t i o n  more f a i r l y  t r a c k s  t h e  a c t u a l  language of  t h e  

s t a t u t e  and f u r t h e r  r e c o g n i z e s  t h a t  most " consen t s "  occu r  v e r b a l l y  

between t h e  p a t i e n t  and t h e  p h y s i c i a n  a f t e r  t h e  p h y s i c i a n  h a s  

d i s c u s s e d  t h e  p r o s  and cons  of a  medica l  p rocedure  w i t h  t h e  p a t i e n t .  

I n  t h e  u s u a l  c i rcumstance ,  t h e  "consen t"  i s  evidenced by a w r i t t e n  

c o n s e n t  form which r e f e r s  t o  t h e  t ype  of  p rocedu re  invo lved  and t h e  

t y p e  of i n fo rma t ion  p rov ided  t o  t h e  p a t i e n t  th rough  d i s c u s s i o n s  w i t h  

t h e  phys i c i an .  The t r i a l  c o u r t  and t h e  two o t h e r  a p p e l l a t e  c o u r t s  

have  a l s o  i n t e r p r e t e d  t h e  s t a t u t e  t o  n o t  on ly  r e q u i r e  t h a t  t h e  

"consen t"  must  be evidenced i n  w r i t i n g ,  and s i gned  by a  p a t i e n t  who 

i s  men ta l l y  and p h y s i c a l l y  competent  t o  g i v e  consen t ,  b u t  a l s o  t h a t  

t h e  "consen t"  must  m e e t  t h e  r equ i r emen t s  of  s u b s e c t i o n  ( 3 )  of t h e  

s t a t u t e .  T h i s  s u b s e c t i o n  p r o v i d e s  t h a t  t h e  p h y s i c i a n  must g i v e  

s u f f i c i e n t  i n f o r m a t i o n  t o  t h e  p a t i e n t  s o  t h a t  a r e a s o n a b l e  i n d i v i d u a l  

would have a  g e n e r a l  unde r s t and ing  of ( a )  t h e  p rocedure ,  Cb) t h e  

0 



medica l l y  a c c e p t a b l e  a l t e r n a t i v e  p rocedure ,  and (c)  t h e  s u b s t a n t i a l  

r i s k s  i n h e r e n t  i n  t h e  proposed t r e a t m e n t  o r  p rocedure .  Unl ike  t h e  

F i f t h  D i s t r i c t  Cour t  of Appeal ,  t h e s e  o t h e r  c o u r t s  have recogn ized  

t h a t  t h e  presumpt ion of  v a l i d i t y  would o n l y  a r i s e ,  under  t h i s  

s t a t u t e ,  when a l l  of t h e  c r i t e r i a  set  f o r t h  i n  t h e  s t a t u t e  have been 

complied w i th ,  i n c l u d i n g  t h e  s u b s e c t i o n  which sets f o r t h  t h e  

s u f f i c i e n c y  and t y p e  o f  i n f o r m a t i o n  t h a t  t h e  p h y s i c i a n  must  p rov ide  

t o  t h e  p a t i e n t  i n  o r d e r  t o  o b t a i n  a  v a l i d  informed consen t .  I n  

t h i s  c a s e ,  t h e  t r i a l  c o u r t  r ecogn ized  t h a t  t h e r e  was a rguab ly  some 

d i s p u t e  i n  t h e  ev idence  a s  t o  what i n f o r m a t i o n  D r .  P a r i k h  had p rov ided  

t o  M r s .  Cunningham, a s  w e l l  a s  t h e  s u f f i c i e n c y  o f  t h a t  i n fo rma t ion .  

For  t h i s  r e a son ,  t h e  t r i a l  c o u r t  submi t t ed  t h e  i s s u e  of informed 

consen t  t o  t h e  j u r y  t o  de t e rmine  whether  t h e  c r i t e r i a  set  f o r t h  by 

t h e  s t a t u t e  was m e t  by D r .  P a r i k h .  The j u r y  determined from t h e  

ev idence  t h a t  D r .  P a r i k h  d i d  s a t i s f y  t h e  s t a t u t o r y  c r i t e r i a  i n  

o b t a i n i n g  M r s .  Cunningham's consen t .  

The i n t e r p r e t a t i o n  of t h i s  s t a t u t e  a s  a p p l i e d  by t h e  t r i a l  

c o u r t  and t h e  o t h e r  two a p p e l l a t e  c o u r t s  i s  c e r t a i n l y  a  f a i r  and 

r e a s o n a b l e  i n t e r p r e t a t i o n .  An a p p e l l a t e  c o u r t  i s  bound t o  a d o p t  

such a n  i n t e r p r e t a t i o n .  Although t h e  F i f t h  D i s t r i c t  Cour t  of 

Appeal f a i l e d  t o  a p p l y  t h i s  r e a s o n a b l e  i n t e r p r e t a t i o n ,  P e t i t i o n e r  

would u rge  t h i s  Cour t  t o  do s o  and t o  uphold t h e  c o n s t i t u t i o n a l i t y  

of t h e  F l o r i d a  Medical  Consent  Law. The burden of de t e rmin ing  t h e  

need, wisdom and a p p r o p r i a t e n e s s  of  a  s t a t u t e  rests w i t h  t h e  

l e g i s l a t u r e ,  and c o u r t s  should  n o t  s i t  i n  judgment ove r  such  l e g i s l a -  

t i o n  u n l e s s  i t  i n v o l v e s  a  fundamenta l  r i g h t  o r  s u s p e c t  c l a s s i f i c a t i o n .  



ARGUMENT 

The c o n s t i t u t i o n a l i t y  o f  t h e  F l o r i d a  Medical Consent  Law, 

F l a .  S t a t .  1975, S768.132, renumbered a s  S768.46 i n  F l a .  S t a t .  1976,  

Supp., i s  c l o t h e d  w i t h  a  s t r o n g  presumpt ion o f  v a l i d i t y  t h a t  a t t a c h e s  

t o  any l e g i s l a t i v e  enactment .  S t a t e  v. B a l e s ,  343 So. 2d 9  ( F l a .  1977) 

Th is  presumpt ion i s  based  upon t h e  i d e a  t h a t  t h e  l e g i s l a t u r e  does  n o t  

p a s s  u n c o n s t i t u t i o n a l  s t a t u t e s .  A s  t h e r e  i s  no fundamental  r i g h t  o r  

s u s p e c t  c l a s s i f i c a t i o n  invo lved  i n  S768.46, F l o r i d a  S t a t u t e s ,  t h e  

s t a t u t e  needs  o n l y  t o  p a s s  a  r a t i o n a l  b a s i s  t e s t ,  P i n i l l o s  v. Cedars  

o f  Lebanon H o s p i t a l  Corp.,  403 So. 2d 365 ( F l a .  1 9 8 1 ) ;  t h a t  i s ,  t h a t  

t h e  l e g i s l a t i v e  enactment  i s  r a t i o n a l l y  r e l a t e d  t o  l e g i t i m a t e  s t a t e  

i n t e r e s t s .  The re fo r e ,  t h e  F l o r i d a  Medical Consent Law, s u p r a ,  does  

n o t  v i o l a t e  t h e  Due P roces s  and Equal  P r o t e c t i o n  c l a u s e s  o f  t h e  F l o r i d a  

and Uni ted  S t a t e s  C o n s t i t u t i o n .  A r t .  I, S2, F l a .  Const . ,  U.S.C.A. 

Const.  Amend. 1 4 .  

T h i s  Cour t  h a s  r e c e n t l y  fo l lowed t h e  Uni ted  S t a t e s  Supreme 

C o u r t ' s  mandate i n  C i t y  o f  N e w  Or leans  v.  Dukes, 427 U.S. 297, 303 

(1976 ) ,  t h a t  " t h e  j u d i c i a r y  may n o t  s i t  a s  a  s u p e r l e g i s l a t u r e  t o  

judge t h e  wisdom o r  d e s i r a b i l i t y  o f  l e g i s l a t i v e  p o l i c y  d e t e r m i n a t i o n s  

made i n  a r e a s  t h a t  n e i t h e r  e f f e c t  fundamental  r i g h t s  nor  proceed a long  

s u s p e c t  l i n e s " .  F l o r i d a  P a t i e n t ' s  Compensation Fund, e t  a l .  v.  Susan 

Ann Von S t e t i n a ,  So. 2d - (F l a .  1985) .  Q u e s t i o n s  a s  t o  need, 

wisdom and a p p r o p r i a t e n e s s  o f  a  s t a t u t e  a r e  t h e r e f o r e  l e f t  t o  t h e  

l e g i s l a t u r e ,  and c o u r t s  shou ld  n o t  s i t  i n  judgment when t h e  l e g i s l a t i o n  

does  n o t  i n v o l v e  a  fundamental  r i g h t  o r  s u s p e c t  c l a s s i f i c a t i o n .  Ba l e s ,  

sup ra .  a 



Since  s t a t u t e s  a r e  " c l o t h e d  w i t h  a  presumption o f  c o n s t i t u t i o n -  

a l i t y " ,  i f  t h e  r e s u l t i n g  law i s  p rope r  and unambiguous, t h e n  c o u r t s  

need look no f u r t h e r  t han  t h e  s t a t u t e  i t s e l f .  D e ~ a r t m e n t  o f  Leaa l  

A f f a i r s  v.  Sanford  Orlando Kennel1 Club, 434 So. 2d 879 ( F l a .  1983 ) .  

When t h e r e  i s  a  r e a sonab l e  i n t e r p r e t a t i o n  t h a t  may be  p l aced  

on a  s t a t u t e  t h a t  would r e n d e r  it v a l i d ,  an  a p p e l l a t e  c o u r t  i s  bound 

t o  adop t  such an  i n t e r p r e t a t i o n .  P e r r y  v. C i t y  o f  F t .  Lauderdale ,  

387 So. 2d 518 ( F l a .  4 t h  DCA 1980 ) ;  Miami Dolphins v. Me t ropo l i t an  

Dade County, 394 So. 2d 981 ( F l a .  1981) ; Department o f  I n su rance  v. 

S o u t h e a s t  Vo lus i a  H o s p i t a l  D i s t r i c t ,  438 So. 2d 815 (F l a .  1983) .  .The 

unreasonab le  consequences t h a t  r e s u l t  from f i n d i n g  a  s t a t u t e  uncons t i -  

t u t i o n a l  shou ld  be  avoided.  Wukulla County v .  Davis ,  395 So. 2d 540 

(F l a .  1981) .  The re fo r e ,  i f  c o u r t s  a r e  f a ced  w i t h  a  s t a t u t e  t h a t  can 

be i n t e r p r e t e d  i n  two d i f f e r i n g  ways, one  o f  which would r e n d e r  t h e  

s t a t u t e  u n c o n s t i t u t i o n a l  and t h e  o t h e r  which would r e n d e r  t h e  s t a t u t e  

c o n s t i t u t i o n a l ,  c o u r t s  have a  du ty  t o  r e s o l v e  a l l  doub ts  i n  f a v o r  o f  

t h e  s t a t u t e ' s  c o n s t i t u t i o n a l i t y .  F l o r i d a  S t a t e  Board o f  A r c h i t e c t u r e  

v.  Wasserman, 377 So. 2d 653 ( F l a .  1979) .  Miami Dolphins v .  Metro- 

p o l i t a l  Dade County, s u p r a ,  and Fa l co  v. S t a t e ,  407 So. 2d 203 ( F l a .  

S ince  t h e  s t a t u t e  is  n o t  u n c o n s t i t u t i o n a l  s imply  because  it i s  

s u b j e c t  t o  d i f f e r i n g  i n t e r p r e t a t i o n s ,  Department o f  I n su rance  v .  South- 

east  Volus ia  H o s p i t a l  D i s t r i c t ,  s up ra ,  t h e  P e t i t i o n e r  would u r g e  t h i s  

Cour t  t o  uphold t h e  c o n s t i t u t i o n a l i t y  o f  t h e  F l o r i d a  Medical  Consent 

Law, sup ra ,  and r e i n s t a t e  t h e  t r i a l  c o u r t ' s  d e c i s i o n  i n  t h e  P e t i t i o n e r ' s  

f avo r .  

@ I n  t h e  Preamble t o  "The Medical  Ma lp rac t i c e  Reform A c t  o f  1975" ,  



Fla .  Laws 1975, Ch. 75-9, t h e  L e g i s l a t u r e  s p e c i f i c a l l y  recogn ized  

t h a t  t h e  medica l  m a l p r a c t i c e  "problem had reached  a  cr is is  propor-  

t i o n  i n  F l o r i d a " ,  and i nc luded  s e c t i o n  11, d e a l i n g  w i t h  t h e  i s s u e  

o f  informed consen t .  

The l e g i s l a t i v e  i n t e n t  su r round ing  t h e  passage  o f  t h e  A c t ,  

s u p r a ,  h a s  been r e p e a t e d l y  reviewed,  most r e c e n t l y  w i t h  r e g a r d  t o  

t h e  F l o r i d a  P a t i e n t ' s  Compensation Fund, S e c t i o n s  768.54 ( 2 )  ( b )  ; 

768.54 ( 3 )  (e)  3; and, 768.51, F l o r i d a  S t a t u t e s  ( 1981 ) ,  Von S t e t i n a ,  

s u p r a ,  P i n i l l o s ,  supra .  I n  i t s  preamble t o  t h e  1976 amendment t o  

t h e s e  s t a t u t o r y  s e c t i o n s ,  t h e  L e g i s l a t u r e  demons t ra ted  i t s  i n t e n t  

t o  a l l e v i a t e  t h e  "compel l ing  s o c i a l  problem" o f  t h e  medica l  m a l -  

p r a c t i c e  crisis .  Th i s  Cour t ,  i n  Von S t e t i n a ,  s u p r a ,  h e l d  t h a t  t h e  

i n c r e a s i n g  c o s t  of  medica l  m a l p r a c t i c e  i n s u r a n c e  was imposing a 

t h r e a t  t o  t h e  con t i nued  a v a i l a b i l i t y  and adequacy o f  h e a l t h  c a r e  

s e r v i c e s ,  and upheld  t h e  c o n s t i t u t i o n a l i t y  of t h e  s t a t u t o r y  s e c t i o n s  

i n  q u e s t i o n .  

I n  R i t z  v. F l o r i d a  P a t i e n t s  Compensation Fund, 436 So. 2d 

987 (F l a .  5 t h  DCA 1 9 8 3 ) ,  t h e  F i f t h  D i s t r i c t  examined t h e  i s s u e  o f  

informed consen t .  The m a j o r i t y  o p i n i o n  i n  R i t z ,  s u p r a ,  took  n o t e  

o f  t h e  informed consen t  s t a t u t e  and s t a t e d  a t  page 992, t h a t  t h e  

s t a t u t e  i s  b a s i c a l l y  a m e r e  c o d i f i c a t i o n  o f  t h e  F l o r i d a  c a s e  law 

which governed informed c o n s e n t  b e f o r e  t h e  s t a t u t e  w a s  passed.  The 

s t a t u t e  r e q u i r e s  t h e  p h y s i c i a n  t o  p rov ide  b a s i c a l l y  t h e  s a m e  informa- 

t i o n  t o  t h e  p a t i e n t  as d i d  common l a w .  B a s i c a l l y ,  b o t h  r e q u i r e  

s u f f i c i e n t  i n f o r m a t i o n  be g i v e n  t o  t h e  p a t i e n t  s o  t h a t  t h e  p a t i e n t  

can  make a v a l i d  informed consen t .  



The case  of Straughn v. Land Management, Inc . ,  326 So. 2d 

421 (F la .  1976) ,  provides  a tes t  f o r  determining t h e  c o n s t i t u t i o n a l i t y  

of a s t a t u t o r y  presumption a s  fol lows:  

"The t e s t  f o r  t h e  c o n s t i t u t i o n a l i t y  of s t a t u t o r y  pre- 
sumptions is  two-fold. F i r s t ,  t h e r e  must be  a r a t i o n a l  
connect ion between t h e  f a c t  proved and t h e  u l t i m a t e  f a c t  
presumed. Tot v. United S t a t e s ,  319 U.S. 463, 466, 63 
S. C t .  1241, 87 L. Ed. 1519 (1943);  United S t a t e s  v. 
Gainey, 380 U.S. 63, 6 6 ,  85 S. C t .  754, 13 L.Ed. 2d 658 
(1965). Second, t h e r e  must be  a r i g h t  t o  r ebu t  i n  a f a i r  
manner. Goldste in  v. Maloney, 62 F la .  198, 57 So. 342 
(1911);  Black v. S t a t e ,  77 F la .  289, 81 So. 4 1 1  (1919) ."  

The f i r s t  p a r t  of t h e  tes t  i s  t h a t  t h e r e  must be  a r a t i o n a l  

connection between t h e  f a c t  o r  f a c t s  proven and t h e  u l t i m a t e  f a c t  

presumed. Under t h e  s t a t u t e ,  t h e  phys ic ian  must prove t h e  fol lowing 

f a c t s  be fo re  t h e  presumption would a r i s e :  

(1) That t h e  a c t i o n  of t h e  phys ic ian  i n  ob ta in ing  t h e  con- 

s e n t  was i n  accordance wi th  an accepted s tandard  of  medical p r a c t i c e .  a (2)  That t h e  in format ion  provided was s u f f i c i e n t  s o  t h a t  a 

reasonable  person,  under t h e  c i rcumstances ,  would have gene ra l  under- 

s t and ing  o f :  

( a )  The procedure;  

(b )  The medical ly  accep tab le  a l t e r n a t i v e  procedures ; and, 

( c )  The s u b s t a n t i a l  r i s k  i n h e r e n t  i n  t h e  proposed pro- 

cedure.  

(3)  The "consent"  must be evidenced i n  w r i t i n g ;  and, 

( 4 )  The "consent" w r i t i n g  i s  s igned  by a p a t i e n t  who i s  

menta l ly  and p h y s i c a l l y  competent t o  g i v e  consent  under a l l  of t h e  

surrounding circumstances.  

I f  t h e  p a t i e n t  o f f e r s  any evidence which would r e b u t  any of 

a t h e  above e lements ,  t h e  i s s u e  would be submit ted t o  t h e  trier of f a c t .  



No presumption would arise unless they found in the physician's 

favor concerning each of the above elements. Then, and only then, 

would the presumption arise. 

Once it is established that each of the required statutory 

elements were present, there would be a rational connection between 

those facts proven and the ultimate fact of a valid consent. At 

that point, the second part of the test is whether there is then a 

right to rebut the presumption in a fair manner. Once all of the 

above elements are established, the only question left would be 

whether there was fraud in the way that the patient's signature was 

obtained. The statute does not place any restrictions on how the 

patient could offer any such evidence, if it existed. Again, con- 

sidering that all of the above elements must be established before 

a the presumption would arise, the method of rebutting the presumption 

would seem adequate and fair. 

The Petitioner would urge the Court to respect the legislative 

response to the need for the Florida Medical Consent Law, supra, and 

the judicial decisions that have followed, and resolve all doubts in 

favor of the constitutionality of the statute. 



The D i s t r i c t  Cou r t  d i d  n o t  a d d r e s s  t h e  p a r t i c u l a r  wording 

o f  t h e  j u r y  cha rge  based upon t h e  F l o r i d a  Medical  Consent  Law a s  

g i v e n  by t h e  t r i a l  c o u r t .  Any o b j e c t i o n  t o  t h e  p a r t i c u l a r  wording 

used by t h e  t r i a l  judge was waived by t h e  Respondents s i n c e  t h e y  

d i d  n o t  o b j e c t  t o  t h e  wording of  t h e  c o u r t ' s  j u r y  cha rge  i n  t h i s  

r e g a r d  a t  t r i a l .  (T-278, 279).  Respondent o n l y  o b j e c t e d  t o  t h e  

g i v i n g  of any i n s t r u c t i o n  based upon t h e  F l o r i d a  Medical  Consent  Law 

on t h e  b a s i s  t h a t  t h e  s t a t u t e  was u n c o n s t i t u t i o n a l ,  p e r  se. 

Respondents conceded t h i s  p o i n t  on  page two of  t h e i r  Reply Br i e f  i n  

t h e  D i s t r i c t  Cour t  where in  t h e y  s t a t e d  t h a t  " t h e  o n l y  r e a l  i s s u e  

i s  whether  t h e  s t a t u t e  i s  u n c o n s t i t u t i o n a l "  (Appendix 4 )  . 
The re fo r e ,  t h e  o n l y  i s s u e  p r e s e n t e d  t o  t h i s  Cour t  is  whether  o r  n o t  

t h e  F l o r i d a  Medical  Consent  Law a s  embodied i n  F l o r i d a  S t a t u t e  

6768.46 i s  c o n s t i t u t i o n a l .  

The F i f t h  D i s t r i c t  Cour t  o f  Appeal i n t e r p r e t e d  t h e  s t a t u t e  

i n  q u e s t i o n  i n  a  narrow or l i m i t e d  f a s h i o n .  Under i t s  i n t e r p r e t a t i o n ,  

t h e  on ly  t y p e  of " consen t "  t o  which t h e  s t a t u t e  would app ly  would 

be a  " consen t "  which i s  i n  w r i t t e n  form. On page t h r e e  of  i t s  

op in ion ,  t h e  Cour t  s t a t e d  " s u b s e c t i o n  ( 4 )  ( a )  , r e q u i r e s  t h e  c o n s e n t  

t o  be  i n  wri t ing ."  Another p o s s i b l e  and r e a s o n a b l e  i n t e r p r e t a t i o n  

would be  t h a t  t h i s  s t a t u t e  would app ly  t o  any form of consen t ,  

whether  v e r b a l  o r  w r i t t e n .  T h i s  i n t e r p r e t a t i o n  i s  r e a s o n a b l e  i n  

t h a t  t h e  s t a t u t e  r e f e r s  t o  " a  consen t " .  I f  t h e  l e g i s l a t u r e  had 

i n t ended  t h e  i n t e r p r e t a t i o n  used by t h e  F i f t h  D i s t r i c t  Cour t  o f  

Appeal,  t hey  presumably would have s a i d  " a  w r i t t e n  consen t " .  

Obviously,  t h e r e  i s  a  d i f f e r e n c e  between " a  w r i t t e n  consen t"  and 

a a  " consen t "  which i s  evidenced i n  w r i t i n g .  T h i s  b roader  



i n t e r p r e t a t i o n  would c e r t a i n l y  seem t o  be  a  r e a s o n a b l e  one ,  s i n c e  

it would r ecogn i ze  t h a t  i n  most c i r cums t ances ,  a  " consen t "  i s  g i v e n  

by a  p a t i e n t  t o  a  p h y s i c i a n  a f t e r  t h e  p h y s i c i a n  and t h e  p a t i e n t  

have had v e r b a l  d i s c u s s i o n s  a b o u t  a  proposed t r e a t m e n t .  The "consen t"  

and t h e  v e r b a l  d i s c u s s i o n s  between t h e  p h y s i c i a n  and t h e  p a t i e n t  c a n  

be,  and o f t e n  a r e ,  evidenced i n  w r i t i n g  by a  g e n e r a l  c o n s e n t  form 

which i s  t h e n  s igned  by t h e  p a t i e n t .  The c o n s e n t  form cou ld  r e p e a t  

t h e  d i s c u s s i o n s  between t h e  p h y s i c i a n  and t h e  p a t i e n t ,  o r  it cou ld  

merely  r e f l e c t  o r  ev idence  t h a t  t h e s e  d i s c u s s i o n s  were he ld  and t h a t  

t h e  p a t i e n t  d i d  v e r b a l l y  " consen t "  t o  t h e  t r e a t m e n t .  I t  would be 

r a r e  f o r  p a t i e n t s  t o  s i g n  a  g e n e r a l  consen t  form b e f o r e  d i s c u s s i n g  

a  proposed t r e a t m e n t  o r  o p e r a t i o n  w i t h  t h e i r  phys i c i an .  F u r t h e r  

it would be p e c u l i a r  f o r  a p h y s i c i a n  t o  a s k  a  p a t i e n t  t o  s i g n  a  

g e n e r a l  consen t  form b e f o r e  t h e  pa t i . en t  i n d i c a t e s  t o  t h e  p h y s i c i a n  

t h a t  t h e  d e c i s i o n  has  been made t o  undergo a  p a r t i c u l a r  o p e r a t i o n .  

Occas iona l l y ,  t h e r e  a r e  c i r cums t ances  where t h e  i n f o r m a t i o n  provided 

t o  t h e  p a t i e n t  by t h e  p h y s i c i a n  i s  conveyed t o  t h e  p a t i e n t  p u r e l y  

i n  t h e  form of a w r i t i n g .  One example o f  t h i s  t y p e  of  c i rcumstance  

i s  found i n  t h e  c a s e  of  Gassman v.  United S t a t e s ,  589 F. Supp. 1534 

( M . D .  F l a .  1984 ) .  The government,  i n  p rov id ing  swine ' f l u  i n j e c t i o n s ,  

d i d  n o t  have a  p h y s i c i a n  v e r b a l l y  g i v e  i n f o r m a t i o n  t o  a  p a t i e n t ,  

and acknowledged t h a t  t h e  o n l y  i n f o r m a t i o n  it prov ided  was i n  t h e  

form of a  w r i t t e n  consen t  form. 

I n  i n t e r p r e t i n g  t h i s  s t a t u t e  t o  app ly  t o  c o n s e n t s  which a r e  

g i v e n  v e r b a l l y  by a  p a t i e n t  t o  t h e  p h y s i c i a n ,  a s  w e l l  a s  t o  w r i t t e n  

c o n s e n t s ,  it i s  c l e a r  t h a t  t h e  s t a t u t e  would r e q u i r e  t h a t  t h e  p h y s i c i a n  

e s t a b l i s h  c e r t a i n  e lements  b e f o r e  t h e  c o n c l u s i v e  presumpt ion o f  a  



v a l i d  consen t  would a r i s e ,  s o  t h a t  no r ecove ry  would be a l lowed 

a g a i n s t  t h e  p h y s i c i a n  based upon t h e  l a c k  o f  a n  informed consen t .  

Those e lements  a r e  a s  f o l l ows :  

1. The a c t i o n  o f  t h e  p h y s i c i a n  i n  o b t a i n i n g  t h e  consen t  of  

t h e  p a t i e n t  w a s  i n  accordance  w i t h  a n  accep t ed  s t a n d a r d  of  med i ca l  

p r a c t i c e  among members o f  t h e  medica l  p r o f e s s i o n  w i t h  s i m i l a r  

t r a i n i n g  i n  t h e  s a m e  o r  s i m i l a r  medica l  community. [5768.46(3) (a) 11 

2. A r e a s o n a b l e  i n d i v i d u a l ,  from t h e  i n fo rma t ion  provided 

by t h e  p h y s i c i a n  under t h e  c i r cums t ances ,  would have a g e n e r a l  

unde r s t and ing  o f  (a)  t h e  p rocedure ,  ( b )  t h e  med i ca l l y  a c c e p t a b l e  

a l t e r n a t i v e  p rocedu re s ,  (c) and t h e  s u b s t a n t i a l  r i s k s  i n h e r e n t  

i n  t h e  proposed p rocedure .  Cfi768.46 ( 3 )  ( a )  21 

3. The " consen t "  must  be evidenced i n  w r i t i n g .  h768 .46  (4 )  (a) 1 

4 .  The " consen t "  must m e e t  t h e  r equ i r emen t  t h a t  s u f f i c i e n t  

i n f o r m a t i o n  w a s  provided by t h e  p h y s i c i a n  t o  t h e  p a t i e n t  s o  t h a t  a  

r e a s o n a b l e  i n d i v i d u a l  would have a  g e n e r a l  unde r s t and ing  of t h e  

p rocedure ,  t h e  med i ca l l y  a c c e p t a b l e  a l t e r n a t i v e  p rocedu re s ,  and t h e  

s u b s t a n t i a l  r i s k s  i n h e r e n t  i n  t h e  proposed p rocedure .  b768.46 (4)  ( a )  

and (3 )  ( a )  21 

5. The " consen t "  which i s  evidenced i n  w r i t i n g  and i s  s i gned  

by a  p a t i e n t  who w a s ,  under a l l  t h e  su r round ing  c i r cums t ances ,  men t a l l y  

and p h y s i c a l l y  competent  t o  g i v e  consen t .  h768.46 (4 )  ( a )  and (b )  1 

Under t h i s  s t a t u t e ,  t h e  p h y s i c i a n  would n o t  be e n t i t l e d  t o  a 

presumpt ion t h a t  " t h e  consen t"  w a s  v a l i d l y  g i v e n  by t h e  p a t i e n t  u n l e s s  

t h e  ev idence  p r e s e n t e d  by t h e  p h y s i c i a n  e s t a b l i s h e d  a l l  of  t h e  above 

e lements .  I f  t h e r e  w a s  no d i s p u t e  i n  t h e  ev idence  as t o  e ach  of t h e  

e lements ,  t h e  p h y s i c i a n  would be e n t i t l e d ,  under t h e  s t a t u t e ,  t o  



have a c o n c l u s i v e  presumpt ion t h a t  t h e  p a t i e n t ' s  "oonsen t"  t o  a  

p a r t i c u l a r  p rocedure  w a s  a  v a l i d  c o n s e n t  and,  t h e r e f o r e ,  t h e r e  

cou ld  be no r ecove ry  a l lowed a g a i n s t  t h e  p h y s i c i a n ,  I f  t h e r e  was 

a  d i s p u t e  by t h e  p a t i e n t  t o  one  o r  more of  t h e  above e lements ,  

a n  i s s u e  of f a c t  would be  c r e a t e d  which would have t o  be r e s o l v e d  

by t h e  trier of f a c t .  Only when t h e  trier of  f a c t  r e s o l v e d  any 

d i s p u t e d  i s s u e  of  f a c t  a s  t o  any o r  a l l  o f  t h e  e lements  i n  f a v o r  of 

t h e  p h y s i c i a n ,  would t h e  p h y s i c i a n  be  e n t i t l e d  t o  a  presumpt ion t h a t  

t h e  p a t i e n t ' s  " consen t "  t o  t h e  p a r t i c u l a r  p rocedure  was a  v a l i d  one.  

I f  a  d i s p u t e  i n  t h e  ev idence  a s  t o  any of  t h e  above e lements  was 

r e s o l v e d  i n  f a v o r  o f  t h e  p a t i e n t ,  t h e  p h y s i c i a n  would n o t  b e  e n t i t l e d  

t o  a  presumpt ion t h a t  t h e  " consen t "  was v a l i d .  

I f  a  d i s p u t e  i n  t h e  ev idence  a s  t o  t h e  above-mentioned 

e lements  was r e s o l v e d  by t h e  trier of  f a c t  i n  f a v o r  of  t h e  p h y s i c i a n ,  

@ t h e  s t a t u t e  p rov ide s  a  f u r t h e r  s a f egua rd  i n  t h a t  t h e  p a t i e n t  cou ld  

n e v e r t h e l e s s  r e b u t  t h i s  presumpt ion i f  t h e r e  was ev idence  o f  a  

f r a u d u l e n t  m i s r e p r e s e n t a t i o n  o f  a  m a t e r i a l  f a c t  i n  o b t a i n i n g  t h e  

s i g n a t u r e .  

Th i s  common s e n s e  i n t e r p r e t a t i o n  r e c o g n i z e s  t h a t  F l o r i d a  

S t a t u t e  B768.46 ( 4 )  ( a ) ,  n o t  o n l y  r e q u i r e s  t h e  "consen t"  t o  be  

evidenced i n  w r i t i n g ,  b u t  a l s o  r e q u i r e s  t h e  "consen t"  t o  m e e t  t h e  

r equ i r emen t s  o f  s u b s e c t i o n  ( 3 ) ,  which i n c l u d e s  subparagraph ( 3 )  ( a )  2.  

Subparagraph 2 r e q u i r e s  t h e  p h y s i c i a n  t o  p r o v i d e  s u f f i c i e n t  i n f o r m a t i o n  

t o  t h e  p a t i e n t  ( b e f o r e  t h e  p a t i e n t  " consen t s "  t o  a  proposed p rocedure )  

s o  t h a t  t h e  p a t i e n t  would have,  under t h e  c i r cums t ances ,  a  g e n e r a l  

unde r s t and ing  of  ( a )  t h e  p rocedure ,  (b)  t h e  med i ca l l y  a c c e p t a b l e  

a l t e r n a t i v e  p rocedures ,  and (c) t h e  s u b s t a n t i a l  r i s k s  and haza rd s  



i n h e r e n t  i n  t h e  proposed procedure.  C lea r ly ,  t h i s  s t a t u t e  r e q u i r e s  

t h e  phys i c i an  t o  no t  o n l y  p r e s e n t  evidence,  b u t  t o  e s t a b l i s h  t h e  

s u f f i c i e n c y  of t h e  in format ion  t h a t  he  gave t o  t h e  p a t i e n t  b e f o r e  

t h e  p a t i e n t  "consented" t o  a p a r t i c u l a r  procedure.  I f  t h e r e  i s  a 

d i s p u t e  i n  t h e  evidence a s  t o  t h e  s u f f i c i e n c y  of t h e  in format ion  

provided by t h e  phys i c i an ,  obviously  t h e  q u e s t i o n  of  f a c t  would 

have t o  be determined by t h e  t r ier  of f a c t  b e f o r e  they  could determine 

whether o r  n o t  t h e  "consent"  i s  n o t  on ly  evidenced i n  w r i t i n g ,  

b u t  a l s o  meets t h e  requirements  of subsec t ion  ( 3 ) ,  i nc lud ing  t h e  

requirements  of subsec t ion  (3 )  (a)  2. 

Th is  broader and more common sense  i n t e r p r e t a t i o n  was t h e  

one a p p l i e d  by t h e  t r i a l  c o u r t  i n  t h i s  ca se .  The t r i a l  c o u r t  

recognized t h a t  t h e r e  was a rguably  some d i s p u t e  i n  t h e  evidence 

a s  t o  whether a l l  of t h e  e lements ,  r e q u i r e d  by t h e  s t a t u t e  i n  

o r d e r  f o r  t h e  presumption t o  a r i s e ,  were met by D r .  Par ikh .  Using 

t h i s  i n t e r p r e t a t i o n  t h e  t r i a l  c o u r t  n o t  on ly  allowed test imony by 

D r .  Pa r ikh  a s  t o  what in format ion  he provided t o  t h e  p a t i e n t ,  b u t  

a l s o  tes t imony from M r s .  Cunningham a s  t o  what she  r e c a l l e d  a s  

t o  what in format ion  D r .  Pa r ikh  provided t o  her  b e f o r e  s h e  "consented" 

t o  have t h e  proposed o p e r a t i o n .  T h e r e a f t e r ,  t h e r e  was test imony 

allowed t h a t  M r s .  Cunningham signed a w r i t t e n  consen t  form, evidencing 

he r  v e r b a l  "consent"  t o  t h e  procedure.  Fu r the r ,  s i n c e  t h e r e  was 

a rguably  some d i s p u t e  i n  t h e  evidence a s  t o  whether o r  n o t  s u f f i c i e n t  

in format ion  was provided t o  M r s .  Cunningham by D r .  Pa r ikh  t o  s a t i s f y  

t h e  elements r e q u i r e d  i n  t h e  s t a t u t e ,  t h e  t r i a l  c o u r t  submit ted t h a t  

i s s u e  t o  t h e  ju ry  f o r  i t s  r e s o l u t i o n .  The ju ry ,  by i t s  v e r d i c t ,  

0 
found from t h e  evidence t h a t  each and every one of t h e  elements 



r e q u i r e d  by t h e  s t a t u t e  was m e t  by D r .  P a r i k h .  The t r ier  of f a c t ,  

t h e r e f  o r e ,  answered t h e  i n t e r r o g a t o r y  v e r d i c t  t h a t  t h e r e  was n o t  

a  f a i l u r e  of informed c o n s e n t  on t h e  p a r t  of  D r .  Pa r i kh .  

The i n t e r p r e t a t i o n  of t h e  F l o r i d a  Medical  Consent  Law by t h e  

t r i a l  c o u r t  i n  t h i s  c a s e  was a l s o  t h e  i n t e r p r e t a t i o n  of t h e  Th i rd  

D i s t r i c t  Cour t  o f  Appeal i n  t h e  c a s e  of  Dandashi v .  F ine ,  397 So.2d 

442 (F l a .  3d DCA 1981) .  I n  t h a t  c a s e ,  t h e  c o u r t  i n t e r p r e t e d  t h e  

s t a t u t e  t o  r e q u i r e  t h a t  t h e  " consen t "  m e e t  t h e  r equ i r emen t s  of 

s u b s e c t i o n  3  of t h e  s t a t u t e ,  which obv ious ly  would i n c l u d e  s u b p a r t  

( 3 )  ( a ) 2 .  I n  app ly ing  t h i s  i n t e r p r e t a t i o n ,  t h e  c o u r t  s p e c i f i c a l l y  

noted  t h a t  t h e  c o n c l u s i v e  presumpt ion of  t h e  s t a t u t e  i s  cond i t i oned  

on  t h e  " consen t "  meet ing t h e  r equ i r emen t  t h a t  t h e  p h y s i c i a n  p rov ide  

t o  t h e  p a t i e n t  s u f f i c i e n t  i n f o r m a t i o n  t o  make a n  informed d e c i s i o n  

a s  r e q u i r e d  by t h e  s t a t u t e .  (Emphasis s u p p l i e d . )  The Dandashi 

c o u r t ,  i n  de t e rmin ing  whether  t h e  r equ i r emen t s  w e r e  m e t  i n  o b t a i n i n g  

t h e  " consen t " ,  cons ide r ed  t h e  P l a i n t i f f ' s  t e s t imony  a s  t o  what he 

t o l d  t h e  d o c t o r ,  a s  w e l l  a s  t h e  P l a i n t i f f ' s  unde r s t and ing  of t h e  

c o n s e n t  document which evidenced t h e  p a t i e n t ' s  " consen t " .  The 

c o u r t  s t a t e d  t h a t  i n  de t e rmin ing  whether  t h e  presumpt ion shou ld  

app ly  under t h e  s t a t u t e ,  t h e  trier of f a c t  was o b l i g a t e d  t o  c o n s i d e r  

a l l  of t h e  c i r cums t ances  i n c l u d i n g  t h e  fo l l owing :  

(1) t h e  med i ca l  p rocedu re  proposed;  

(2)  t h e  r i s k  i n h e r e n t  i n  t h e  p rocedure ;  and,  

(3)  i n  t h a t  l i g h t ,  t h e  adequacy and r e l i a b i l i t y  of t h e  means 

chosen t o  communicate t h a t  i n f o r m a t i o n  t o  t h e  p a t i e n t  c o n s i d e r i n g  

any known language d i f f i c u l t y  . 
The i n t e r p r e t a t i o n  of t h i s  s t a t u t e  by t h e  Th i rd  D i s t r i c t  



Court  of  Appeal was t h a t  where t h e r e  was d i s p u t e  i n  t h e  evidence,  

t h e  t r i e r  of f a c t  would have t o  determine and r e s o l v e ,  under t h e  

evidence,  whether o r  n o t  a l l  of t h e  elements r equ i r ed  by t h e  

s t a t u t e  were met be fo re  t h e  presumption would a r i s e .  This  same 

i n t e r p r e t a t i o n  was used i n  t h e  c a s e  of Gassman v. United S t a t e s ,  

supra ,  where it was he ld  t h a t  be fo re  t h e  s t a t u t o r y  presumption 

(which would c r e a t e  immunity from l i a b i l i t y )  would apply ,  t h e  

s t a t u t e  r equ i r ed  c e r t a i n  t h re sho ld  s t anda rds  t o  be met o r  determined 

by t h e  t r i e r  of f a c t ,  (Emphasis supp l i ed .  ) One of t h e  t h re sho ld  

s t a n d a r d s  t h a t  must be e s t a b l i s h e d ,  under t h e  s t a t u t e ,  be fo re  t h e  

presumption would apply,  i s  subparagraph (3  ) ( a )  2, which s p e c i f i c a l l y  

c a l l s  f o r  a  de t e rmina t ion  a s  t o  whether t h e  p a t i e n t  w a s  g iven  

s u f f i c i e n t  in format ion  t o  make an  informed d e c i s i o n .  The Gassman 

c a s e  involved t r ea tmen t  i n  t h e  form of a  swine ' f l u  i n j e c t i o n  

provided by t h e  government t o  p a t i e n t s  as  a  p rophy lax i s  f o r  a n  

i l l n e s s  known a s  swine ' f l u ,  Because of  t h e  number of p o t e n t i a l  

p a t i e n t s  involved,  t h e  government conceded t h a t  t h e r e  was no v e r b a l  

communication of in format ion  t o  t h e  p a t i e n t  a s  would normally be 

t h e  c a s e  i n  a one-on-one, phys i c i an  t o  p a t i e n t  r e l a t i o n s h i p .  The 

on ly  in format ion  provided t o  t h e  p a t i e n t  was provided i n  a  w r i t t e n  

form. Under t hose  c i rcumstances ,  t h e  c o u r t ,  a s  t h e  t r i e r  of f a c t ,  

reviewed t h e  s u f f i c i e n c y  of t h e  in format ion  provided i n  t h e  w r i t t e n  

form t o  determine whether i t  conta ined  s u f f i c i e n t  in format ion  t o  

comply wi th  subparagraph 2  of subsec t ion  (3 )  of  t h i s  s t a t u t e ,  The 

c o u r t  found t h a t  t h e  in format ion  provided was n o t  s u f f i c i e n t  t o  

comply wi th  t h a t  subparagraph and t h e r e f o r e  found t h a t  t h e  t h re sho ld  

s t anda rds  o r  e lements  of t h e  s t a t u t e  were n o t  met. Thus, t h e  c o u r t  



determined t h a t  t h e  presumption of a  v a l i d  "consent"  by t h e  p a t i e n t  

d i d  n o t  a r i s e  under t h e  s t a t u t e .  Both t h e  c o u r t  i n  Dandashi, supra ,  

and t h e  c o u r t  i n  Gassman, sup ra ,  i n t e r p r e t e d  t h i s  s t a t u t e  t o  r e q u i r e  

t h a t  a l l  of t h e  c o n d i t i o n s  o r  t h r e sho id  s t a n d a r d s  which a r e  r e q u i r e d  

i n  t h e  s t a t u t e  must be e s t a b l i s h e d  be fo re  t h e  presumption a r i s e s .  

(Emphasis suppl ied .  ) 

The i n t e r p r e t a t i o n  of  t h e  Gassman and Dandashi c o u r t s  should 

c o n t r a s t e d  wi th  t h a t  of t h e  F i f t h  D i s t r i c t  Court  of  which 

i n t e r p r e t e d  t h e  s t a t u t e  s o  t h a t  t h e  presumption would apply  "regard-  

less of t h e  s u f f i c i e n c y  of t h e  in format ion  g iven"  t o  M r s .  Cunningham 

by D r .  Par ikh .  Under t h e  broader  i n t e r p r e t a t i o n  suggested,  t h e  

trier of f a c t  would have t o  cons ide r  t h e  s u f f i c i e n c y  of t h e  in format ion  

g iven  by a  phys i c i an  t o  a p a t i e n t  i n  o r d e r  t o  determine whether o r  

n o t  t h e  e lements  r equ i r ed  by t h e  s t a t u t e  were m e t .  One of t h e  

requirements  of t h e  s t a t u t e  would be t h a t  s u f f i c i e n t  in format ion  

was g iven  s o  t h a t  a  p a t i e n t  could g i v e  a n  informed "consent"  t o  

a  proposed ope ra t ion .  I t  i s  a  s t r a i n e d  i n t e r p r e t a t i o n  of t h i s  

s t a t u t e  t o  say t h a t  t h e  l e g i s l a t u r e  in tended f o r  a  phys i c i an  t o  

have a  presumption of v a l i d i t y  t o  a  "consent"  g iven  by a  p a t i e n t ,  

i f  t h e  evidence was t h a t  t h e  phys i c i an  f a i l e d  t o  p rov ide  t h e  p a t i e n t  

w i t h  proper  adv ice  t o  adequa te ly  inform t h e  p a t i e n t  be fo re  t h e  p a t i e n t  

gave t h e i r  "consent"  t o  a  proposed procedure.  Yet t h i s  i s  p r e c i s e l y  

t h e  i n t e r p r e t a t i o n  of t h e  F i f t h  D i s t r i c t  Court  of Appeal. The i r  

i n t e r p r e t a t i o n  would be a p p r o p r i a t e  i f  t h e  F l o r i d a  S t a t u t e  were 

s i m i l a r  t o  t h e  Louis iana S t a t u t e .  (Appendix 5)  . The Louis iana 

S t a t u t e  on ly  add res se s  "consen ts"  which a r e  i n  w r i t i n g .  

I f  t h e  t r i a l  c o u r t  had i n t e r p r e t e d  t h i s  s t a t u t e  a s  d i d  t h e  



F i f t h  D i s t r i c t  Cour t  of Appeal,  t h e r e  would have been no need t o  

a submi t  to  t h e  j u r y  t h e  i s s u e  a s  t o  whether  o r  n o t  t h e  presumpt ion 

would a r i s e .  There was c e r t a i n l y  no d i s p u t e  i n  t h e  ev idence  t h a t  

M r s .  Cunningham s igned  a  w r i t t e n  document ev idenc ing  h e r  c o n s e n t  

and t h a t  s h e  was m e n t a l l y  and p h y s i c a l l y  competent  t o  g i v e  consen t .  

The re fo r e ,  t h e r e  would have been no need and,  i n  f a c t ,  it would 

n o t  have been p rope r  t o  submit  t h i s  i s s u e  t o  t h e  j u r y .  Under t h e  

i n t e r p r e t a t i o n  used by t h e  t r i a l  c o u r t  and by t h e  c o u r t s  i n  Dandashi 

and Gassman, however, t h e r e  would be a  r equ i r emen t  t o  submi t  t h i s  

i s s u e  t o  t h e  j u r y ,  because  t h e r e  w a s  some d i s p u t e  i n  t h e  ev idence  

a s  t o  t h e  s u f f i c i e n c y  of  t h e  i n f o r m a t i o n  p rov ided  by t h e  p h y s i c i a n  

t o  t h e  p a t i e n t ,  as i s  r e q u i r e d  by t h e  s t a t u t e .  T h i s  b roader  and 
I 

more common s e n s e  i n t e r p r e t a t i o n  a l s o  r e c o g n i z e s  t h a t  t h e  common 

p r a c t i c e  of  a  p a t i e n t  g i v i n g  a " consen t "  t o  a  medica l  p rocedu re  

i n v o l v e s  c i r cums t ances  where t h e  p h y s i c i a n  p r o v i d e s  i n f o r m a t i o n  t o  

t h e  p a t i e n t  th rough  d i s c u s s i o n s ,  and q u e s t i o n s  and answers concern ing  

g e n e r a l l y  t h e  n a t u r e  of  t h e  p rocedure ,  t h e  med i ca l l y  a c c e p t a b l e  

a l t e r n a t i v e s ,  and t h e  r i s k  i n h e r e n t  i n  t h e  procedure .  I n  most  

c i r cums t ances ,  a s  i n  t h i s  c a s e ,  t h e  p h y s i c i a n  f u r t h e r  d i s c u s s e s  

w i t h  t h e  p a t i e n t ,  t h e  p a t i e n t ' s  p r o g n o s i s  a l ong  w i t h  t h e  f a c t  t h a t  

no g u a r a n t e e s  of r e s u l t  c a n  be  g i v a n  by t h e  p h y s i c i a n .  I t  i s  o n l y  
I 

a f t e r  t h e s e  v e r b a l  d i s c u s s i o n s  between t h e  p h y s i c i a n  and p a t i e n t  

t h a t  t h e  p a t i e n t  u s u a l l y  i n d i c a t e s  t o  t h e  p h y s i c i a n  i n  a v e r b a l  

form t h a t  t h e  p a t i e n t  h a s  dec ided  t o  undergo a n  o p e r a t i o n .  I f  t h e  

p a t i e n t ' s  d e c i s i o n ,  v e r b a l l y  exp re s sed ,  i s  t o  undergo t h e  o p e r a t i o n ,  

t h e  p a t i e n t  h a s  v e r b a l l y  "consen ted"  t o  undergo t h e  p rocedu re  and 

t hen ,  a f t e r  r e c e i v i n g  t h e  i n fo rma t ion  and making t h a t  d e c i s i o n ,  t h e  

p a t i e n t  u s u a l l y  s i g n s  a  w r i t t e n  form which ev idences  t h e  "consen t"  



which has  a l r e a d y  occur red  and been expressed  t o  t h e  phys i c i an .  

C e r t a i n l y  t h i s  b roader  i n t e r p r e t a t i o n  a s  used by t h e  t r i a l  

c o u r t  and o t h e r  a p p e l l a t e  c o u r t s  c o n s i d e r i n g  F l o r i d a  law, i s  a  

r e a s o n a b l e  and p o s s i b l e  i n t e r p r e t a t i o n  o f  t h i s  s t a t u t e .  

F l o r i d a  ha s  n o t  been t h e  on ly  s t a t e  t o  r ecogn ize  t h e  problems 

i n  medica l  m a l p r a c t i c e  s u i t s  and t h e  r i s i n g  c o s t  of l i a b i l i t y  

i n su rance .  Like  F l o r i d a ,  some twenty-seven o t h e r  s t a t e s  have passed 

s t a t u t e s  a t t e m p t i n g  t o  d e a l  w i t h  t h e  problem. Comment, Informed 

Consent i n  Maine: Woolley v.  Henderson and t h e  Informed Consent  

S t a t u t e ,  33-34 M e .  L. Rev. 311, 321 (1982) .  (Appendix 6). 

Most of t h e s e  s t a t e s  have, a s  a  p a r t  of t h e i r  l e g i s l a t i o n  inc luded  

a  s e c t i o n  d e a l i n g  w i t h  medica l  c o n s e n t  law. The b a s i c  purpose of  

most of t h e s e  s t a t u t e s  d e a l i n g  w i t h  consen t  law i s  t o  e x p r e s s  some 

c r i t e r i a  by which a  p h y s i c i a n  can  p r o t e c t  himself  from l a w s u i t s  

based upon a l l e g a t i o n s  of  a  l a c k  of informed consen t  on t h e  p a r t  

of  t h e  p a t i e n t .  

For example, i n  1975 t h e  l e g i s l a t u r e  o f  North Ca ro l i na  passed 

a n  informed c o n s e n t  s t a t u t e ,  g90-21.13, which i s  v e r y  s i m i l a r  t o  

t h e  s t a t u t e  passed by F l o r i d a .  (Appendix 7). There a r e  two b a s i c  

d i f f e r e n c e s  t o  t h e  North Ca ro l i na  s t a t u t e  when compared t o  t h e  

F l o r i d a  s t a t u t e .  F i r s t ,  w i t h  r e g a r d  t o  t h e  s u f f i c i e n c y  of informa- 

t i o n  t h a t  t h e  p h y s i c i a n  must g i v e  t o  t h e  p a t i e n t ,  North Ca ro l i na  o n l y  

r e q u i r e s  two of  t h e  t h r e e  e lements  r e q u i r e d  by t h e  F l o r i d a  s t a t u t e .  

Under t h e  North Ca ro l i na  s t a t u t e ,  t h e  p h y s i c i a n  must g i v e  t h e  p a t i e n t  

i n fo rma t ion  t h a t  would g i v e  a  r e a s o n a b l e  p a t i e n t  a  g e n e r a l  under- 

s t a n d i n g  of ( a )  t h e  procedure  and,  (b )  t h e  most f r e q u e n t  r i s k s  and 

hazards  i n h e r e n t  i n  t h e  proposed procedure .  Unl ike  t h e  F l o r i d a  

s t a t u t e ,  t h e  North Ca ro l i na  s t a t u t e  does  n o t  r e q u i r e  t h e  p h y s i c i a n  



t o  t e l l  t h e  p a t i e n t  abou t  any med ica l l y  a c c e p t a b l e  a l t e r n a t i v e  

p rocedures .  The second d i f f e r e n c e  i s  t h a t  once  a l l  c r i t e r i a  s e t  

o u t  by t h e  s t a t u t e  have been e s t a b l i s h e d ,  t h e r e  i s  a  "presumption" 

of v a l i d  c o n s e n t  r a t h e r  t han  a  " conc lu s iven  presumption.  The 

s t a t u t e  does  p rov ide ,  however, t h a t  t h e  presumption may on ly  be 

r e b u t t e d  by proof t h a t  such  consen t  was ob t a ined  by f r a u d ,  decep t ion  

o r  m i s r e p r e s e n t a t i o n  o f  a  m a t e r i a l  f a c t .  The e f f e c t ,  t h e r e f o r e ,  

of t h e i r  presumption,  once  a l l  t h e  c r i t e r i a  o r  s t a n d a r d s  of t h e  

s t a t u t e  have been m e t ,  i s  t h e  same a s  t h e  F l o r i d a  s t a t u t e  i n s o f a r  

a s  how t h e  presumption may be r e b u t t e d .  The o n l y  o t h e r  d i f f e r e n c e  

i n  t h e i r  s t a t u t e  i s  t h a t  they  i n c l u d e  t h e  requ i rement  t h a t  no a c t i o n  

may be  mainta ined a g a i n s t  a  h e a l t h  c a r e  p rov ide r  upon any g u a r a n t e e  

a s  t o  t h e  r e s u l t  of  any medica l  procedure ,  u n l e s s  t h e  g u a r a n t e e  

o r  some n o t e  o r  memorandum t h e r e o f ,  s h a l l  be i n  w r i t i n g ,  and s igned  

by t h e  h e a l t h  c a r e  p r o v i d e r .  The F l o r i d a  l e g i s l a t u r e  chose  t o  p l a c e  

t h e  gua ran t ee  cause  of  a c t i o n  under t h e  S t a t u t e  of Frauds ,  5725.01, 

F l a .  S t a t .  (1975) ,  r a t h e r  t h a n  p u t t i n g  it a s  a  p a r t  of  t h e  medica l  

consen t  s t a t u t e .  

The c o n s t i t u t i o n a l i t y  of t h e  North Ca ro l i na  s t a t u t e  was con- 

s i d e r e d  by t h e  North Ca ro l i na  Court  of  Appeal i n  t h e  c a s e  of  Dixon 

v .  Peters, 306 S.E.2d 477 (N.C.  App. 1983 ) .  I n  t h a t  c a s e ,  t h e  

c l a i m a n t  Dixon made t h r e e  s e p a r a t e  c o n s t i t u t i o n a l  a t t a c k s  on  t h e  

North C a r o l i n a  Informed Consent  S t a t u t e .  H e  argued t h a t  t h e  s t a t u t e  

was u n c o n s t i t u t i o n a l  (a )  a s  a  l e g i s l a t i v e  i n f r i ngemen t  on t h e  

j u d i c i a l  power a s  g iven  t o  t h e  c o u r t s  by t h e  North Ca ro l i na  C o n s t i t u t i o n ;  

(b )  t h a t  it den i ed  a  p l a i n t i f f  t h e  s t a t e  c o n s t i t u t i o n a l  r i g h t  t h a t  

" c o u r t s  s h a l l  be open" a s  w e l l  a s  t h e  due p r o c e s s  requ i rement  of  

bo th  t h e  North Ca ro l i na  and United S t a t e s  C o n s t i t u t i o n ;  and, (c )  



because  t h e  s t a t u t e  v i o l a t e d  t h e  e q u a l  p r o t e c t i o n  c l a u s e s  of bo th  

t h e  Nor th  Ca ro l i na  and Uni ted  S t a t e s  C o n s t i t u t i o n .  

The Nor th  Ca ro l i na  Cour t  o f  Appeal cons ide r ed  t h e s e  arguments 

and r e j e c t e d  them. I n  upholding t h e  c o n s t i t u t i o n a l i t y  of t h e  North 

C a r o l i n a  informed c o n s e n t  s t a t u t e ,  t h e  Cour t  of  Appeal used t h e  

r a t i o n a l  r e l a t i o n s h i p  t e s t  and found t h a t  t h e  s t a t u t e  w a s  a 

r a t i o n a l l y  r e l a t e d  means of  accompl ishing a d e s i r e d  r e s u l t .  The 

Cour t  found t h a t  t h e  s t a te  had a l e g i t i m a t e  i n b e r e s t  i n  e n a c t i n g  t h e  

medica l  consen t  s t a t u t e  because  of  t h e  medica l  m a l p r a c t i c e  cr is is  

of t h e  1970 ' s .  I n  t h i s  r e g a r d ,  t h e  Cour t  s t a t e d  t h a t  " t h e  s ta te  

does  have a l e g i t i m a t e  i n t e r e s t  i n  s e t t i n g  t h e  s t a n d a r d s  by which 

a j u r y  c a n  de t e rmine  whether  m a l p r a c t i c e  has  occu r r ed . " .  The 

Cour t  f u r t h e r  s t a t e d ,  " t h e  s t a t e  most  a s s u r e d l y  has  a n  i n t e r e s t  

i n  t h e  a v a i l a b i l i t y  of  less c o s t l y  h e a l t h  care t o  a l l  i t s  c i t i z e n s " .  

The c o u r t  he ld  t h a t  t h e  s t a t u b e  d i d  n o t  deny r ecove ry  t o  v i c t i m s  

o f  medica l  neg l i gence ,  and t h a t  s i n c e  t h e r e  was a r a t i o n a l  b a s i s  

f o r  t h e  pa s sage  of t h e  s t a t u t e ,  it d i d  n o t  v i o l a t e  t h e  e q u a l  

p r o t e c t i o n  c l a u s e s .  

A s  f u r t h e r  example, t h e  l e g i s l a t u r e  i n  t h e  s t a t e  of Tennessee  

passed  a n  informed consen t  s t a t u t e ,  529-26-118, a l s o  i n  1975. 

( ~ p p e n d i x  8 )  . The Tennessee s t a t u t e  a d d r e s s e s  t h e  problem d i f f e r -  

e n t l y  t h a n  does  t h e  F l o r i d a  s t a t u t e ,  b u t  b a s i c a l l y  w i t h  a s i m i l a r  

r e s u l t  and i n t e n t .  The Tennessee s t a t u t e  p rov ide s  what t h e  p a t i e n t  

must  p rove  i n  o r d e r  t o  r e c o v e r  f o r  a n  a l l e g e d  f a i l u r e  of informed 

consen t .  Obviously,  t h i s  approach i s  d i f f e r e n t  t han  t h e  F l o r i d a  

s t a t u t e ,  which p r o v i d e s  what t h e  p h y s i c i a n  must  p rove  t o  p r e v a i l  i n  

a n  a l l e g e d  f a i l u r e  of informed c o n s e n t  t y p e  of  case. The Tennessee 

s t a t u t e  p r o v i d e s  t h a t  t h e  p l a i n t i f f  must  p rove  t h a t  t h e  h e a l t h  c a r e  



provider  d i d  n o t  supply a p p r o p r i a t e  in format ion  t o  t h e  p a t i e n t  

i n  o b t a i n i n g  h i s  informed consen t  t o  t h e  procedure  i n  ques t ion .  

The s t a t u t e  t hen  goes on t o  d e f i n e  "approp r i a t e "  in format ion  a s  

t h a t  in format ion  t h a t  would g e n e r a l l y  be provided by o t h e r  

p r o f e s s i o n a l s  i n  t h e  p r o f e s s i o n  and i n  t h e  s p e c i a l t y  of t h e  defendant  

i n  h i s  and s i m i l a r  communities. Again, t h i s  s t a t u t e  p rov ides  a 

lesser s t anda rd  i n  t h e  burden it p l a c e s  upon h e a l t h  c a r e  p rov ide r s  

t han  does  t h e  ~ l o r i d a  s t a t u t e .  The Tennessee s t a t u t e  does  no t  

s p e c i f y  t h e  t ype  of in format ion  o r  t h e  e lements  t h a t  t h e  h e a l t h  c a r e  

p rov ider  must p rov ide  t o  t h e  p a t i e n t  t o  p rope r ly  s ecu re  t h e  p a t i e n t ' s  

v a l i d  consen t  t o  a medical  procedure.  The c o n s t i t u t i o n a l i t y  of 

t h e  Tennessee s t a t u t e  was cons idered  i n  t h e  c a s e  of Rush v .  M i l l e r ,  

648 F.2d 1075 ( 6 t h  C i r .  1981) .  I n  t h a t  ca se ,  t h e  United S t a t e s  

Court of Appeals, S i x t h  C i r c u i t ,  upheld t h e  c o n s t i t u t i o n a l i t y  of 

t h e  Tennessee informed consen t  s t a t u t e .  

North Caro l ina  and Tennessee a r e  b u t  two examples of o t h e r  

s t a t e s  t h a t  have a l s o  recognized a medical  m a l p r a c t i c e  problem and 

have passed l e g i s l a t i o n  t o  add res s  t h a t  problem. The p o r t i o n  of 

t h e s e  two s t a t e s '  s t a t u t e s  d e a l i n g  wi th  informed oonsent  r e q u i r e  

less of t h e  h e a l t h  c a r e  p rov ide r  t han  does  t h e  ~ l o r i d a  Medical 

Consent s t a t u t e ,  b u t  have survived c o n s t i t u t i o n a l  a t t a c k .  



CONCLUSION 

F l o r i d a  S t a t u t e  g768.46 was a  l e g i t i m a t e  r e sponse  by t h e  

l e g i s l a t u r e  t o  a  pe r ce ived  problem of r i s i n g  c o s t s  of medical  

l i a b i l i t y  i n su rance .  I n  e s t a b l i s h i n g  a  c r i t e r i a  t h a t  p h y s i c i a n s  

must f o l l o w  i n  o b t a i n i n g  a n  informed consen t  t o  t r e a t m e n t ,  t h e  

s t a t u t e  c o d i f i e s  t h e  same b a s i c  r equ i r emen t s  t h a t  e x i s t e d  under  

common law. Even when compliance w i t h  t h e  s t a t u t e  has  been 

e s t a b l i s h e d  s o  t h a t  a  presumpt ion o f  v a l i d i t y  would a r i s e ,  t h e r e  

i s  s t i l l  a  f a i r  way t o  r e b u t  t h e  presumpt ion i f  t h e  consen t  was 

ob t a ined  by a  f r a u d u l e n t  m i s r e p r e s e n t a t i o n .  

P e t i t i o n e r  would r e s p e c t f u l l y  r e q u e s t  t h e  Cour t  t o  quash 

t h e  d e c i s i o n  of t h e  F l o r i d a  F i f t h  D i s t r i c t  Cour t  of  Appeal,  and 

t o  d e c l a r e  F l o r i d a  S t a t u t e  5768.4'6 c o n s t i t u t i o n a l .  
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