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PRELIMINARY STATEMENT 

The Respondents  were  t h e  P l a i n t i f f s  i n  t h e  t r i a l  c o u r t  and 

A p p e l l a n t s  i n  t h e  F i f t h  D i s t r i c t  Cour t  of Appea l s .  

P e t i t i o n e r  was t h e  Defendant  a t  t r i a l  and A p p e l l e e  i n  t h e  

F i f t h  D i s t r i c t  Cour t  o f  Appea ls .  

R e f e r e n c e  t o  t h e  t r a n s c r i p t  o f  t h e  t r i a l  w i l l  b e  ( R A /  ) .  



STATEMENT OF THE CASE 

Respondents adopt Petitioner's Statement of the Case. 



STATEMENT OF THE FACTS 

Respondents do n o t  b e l i e v e  P e t i t i o n e r ' s  S ta tement  of  t h e  

F a c t s  s ta te  f a c t s  r e l e v a n t  t o  t h i s  a p p e a l .  A d d i t i o n a l l y ,  

Pe t  i t  i o n e r  ' s S ta tement  o f  t h e  F a c t s  c o n t a i n s  f a c t u a l  m a t t e r s  

r a i s e d  b y  t h e  t e s t i m o n y  i n  d e p o s i t i o n  r e a d  i n t o  e v i d e n c e  b u t  n o t  

p a r t  of  t h e  r e c o r d  on a p p e a l .  (See  t h i s  C o u r t ' s  Order  Vaca t ing  

an  Order  Gran t ing  Appe l l an t  ' s Mot i o n  t o  Supplement Records ) . For 

t h e s e  r e a s o n s ,  Respondents restate t h e  S ta tement  of  t h e  F a c t s  

p r e s e n t e d  t o  t h e  F i f t h  Dis t r ic t  Court  of  Appeals .  

Rosann Cunningham a w h i t e  36 y e a r  o l d  f e m a l e ,  had e l e c t i v e  

b r e a s t  s u r g e r y  performed by t h e  Defendant ,  D r .  P a r i k h  on A p r i l  

29 ,  1980. (RA/176) 

M e d i c a l l y  t h e  o p e r a t i o n  i s  known as a Subcutaneous 

Mastectomy and i s  t h e  s u r g i c a l  removal  of  a l l  b r e a s t  t i s s u e  

b e n e a t h  t h e  s k i n  down t o  t h e  c h e s t  w a l l  muscle ,  l e a v i n g  i n t a c t  

t h e  o u t e r  s k i n  enve lope  and t h e  n i p p l e / a e r o l a  complex. 

(RA/55,399-400) The t i s s u e  i s  r e p l a c e d  e i t h e r  a t  t h e  t i m e  of  t h e  

o r i g i n a l  s u r g e r y  o r  a f t e r  a s h o r t  d e l a y ,  w i t h  a g e l  f i l l e d  

i m p l a n t .  (RA/582) The implan t  i s  p l a c e d  e i t h e r  i n  t h e  o r i g i n a l  

b r e a s t  pocke t  o r  b e n e a t h  t h e  p e c t o r a l i s  ( c h e s t  w a l l )  muscle.  

(RA/582) Although t h i s  i s  c o n s i d e r e d  a v e r y  c o n t r o v e r s a l  

s u r g e r y ,  such  w a s  no t  germane t o  t h e  t r i a l  nor  t h i s  a p p e a l .  

(RA/528-529) I n  s p i t e  o f  t h i s  c o n t r o v e r s y  t h e r e  i s  g e n e r a l  

agreement  among t h e  a u t h o r i t i e s  on t h e  s u b j e c t  as t o  t h e  



i n d i c a t i o n s  f o r  t h e  s u r g e r y ,  t h e  material r i s k s  of  t h e  s u r g e r y ,  

and t h e  r ea sonab l e  a l t e r n a t i v e s  t o  t h e  su rge ry .  ( RA/528). 

The h o s p i t a l  c h a r t  i n d i c a t e s  and D r .  Pa r ikh  t e s t i f i e d ,  t h a t  

he s a w  M r s .  Cunningham, p r e - o p e r a t i v e l y ,  on A p r i l  26 and A p r i l  

28. (RA/450) H e  t e s t i f i e d  t h a t  on bo th  occas ions  he f u l l y  

exp l a ined  t h e  s u r g e r y ,  t h e  r i s k s ,  p o s s i b l e  compl ica t ions  and 

a l t e r n a t i v e s  of  t h e  su rge ry .  (RA/468,490-492) 

M r s .  Cunningham t e s t i f i e d  t h a t  she  was on s o  much medicat ion 

t h a t  she  had o n l y  t h e  b a r e s t  o f  r e c o l l e c t i o n  of t h e  f i r s t  v i s i t  

but  d e f i n i t e l y  r e c a l l e d  t h e  second v i s i t .  ( RA/347 ) She 

t e s t i f i e d  t h a t  t h e  second v i s i t  was s o l e l y  f o r  t h e  purpose  o f  

t a k i n g  p r e - o p e r a t i v e  p i c t u r e s  o f  h e r  b r e a s t  and t h a t  t h e r e  w a s  

a b s o l u t e l y  no d i s c u s s i o n  of any r i s k s ,  compl i ca t i ons ,  o r  

a l t e r n a t i v e s  t o  t h e  su rge ry .  (RA/349-351) She f u r t h e r  t e s t i f i e d  

t h a t  i t  w a s  h e r  unders tand ing  t h a t  t h e  proposed s u r g e r y  was t h e  

o n l y  s u r g e r y  which would have a l l e v i a t e d  h e r  b r e a s t  problems and 

was t h e r e f o r e  a b s o l u t e l y  necessa ry .  (RA/353) 

She t e s t i f i e d  t h a t  on t h e  A p r i l  28 th  v i s i t ,  D r .  Pa r ikh  t o l d  

h e r  t h a t  a f t e r  t h e  s u r g e r y  s h e  would look f a i r l y  normal,  t h a t  she  

would be  a b l e  t o  w e a r  a  b a t h i n g  s u i t  and probab ly  would look 

b e t t e r  than  she  e v e r  d i d  be fo re .  (Ra /354 ) .  

The consent  t o  s u r g e r y  was s igned  by M r s .  Cunningham on 

A p r i l  28 th  a f t e r  t h i s  second v i s i t  w i t h  D r .  Pa r ikh .  (RA/390) 

The consent  i s  a  s t anda rd  form used by t h e  h o s p i t a l  t h a t  l e a v e s  a  

b l ank  p l a c e  f o r  t h e  nu r se  o b t a i n i n g  t h e  consent  t o  f i l l  i n  t h e  

name of t h e  su rge ry .  It does not  l i s t  t h e  s p e c i f i c  r i s k s ,  
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compl i ca t i ons ,  and a l t e r n a t i v e s  of t h e  p a r t i c u l a r  s u r g e r y ,  but  

r a t h e r  s imply  reci tes  t h a t  t h e s e  matters have been exp l a ined  t o  

t h e  p a t i e n t .  (RA/404). 

There w a s  no w r i t t e n  consent  in t roduced  i n t o  evidence which 

s p e c i f i e d  t h e  a c t u a l  name of t h e  s u r g e r y  and t h e  s p e c i f i c  r i s k s ,  

compl i ca t i ons ,  and a l t e r n a t i v e s  which D r .  Pa r ikh  claimed he 

exp l a ined  t o  M r s .  Cunningham p r i o r  t o  t h e  A p r i l  29 th  su rge ry .  

The s u r g e r y  w a s  performed on A p r i l  29 th  and was uneven t fu l .  

D r .  P a r i kh  chose t o  d e l a y  i n s e r t i o n s  of  t h e  implan t s  u n t i l  

September, 1980,  a t  which t i m e  he s u r g i c a l l y  p l aced  them under 

t h e  p e c t o r a l i s  muscle,  b i l a t e r a l l y .  (RA/361). 

Almost immediately a f t e r  t h e  September s u r g e r y ,  one and then  

bo th  imp lan t s  migra ted  upwards caus ing  M r s .  Cunningham concern  

and anguish  over  h e r  appearance and a  g r e a t  d e a l  of pa in .  

(RA/363) 

D r .  Pa r ikh  fol lowed h e r  d u r i n g  October and November and i n  

December adv i sed  h e r  s h e  would have t o  have f u r t h e r  su rge ry .  H e  

t o l d  h e r  t h a t  she  had q u i t e  a  b i t  of  e x c e s s i v e  b r e a s t  s k i n  and i n  

o r d e r  t o  g i v e  h e r  a more normal appearance ,  he would have t o  

s u r g i c a l l y  remove t h i s  exces s  s k i n ,  remove and r e l o c a t e  bo th  

n i p p l e / a r e o l a  complex and r e p o s i t i o n  bo th  implan t s .  

(RA/364,369,489-491) 

H e  d i d  warn h e r  t h a t  she  could  l o s e  one o r  bo th  of h e r  

n i p p l e s  because  of poor c i r c u l a t i o n ,  but  d i d  n o t ,  accord ing  t o  

t h e  ev idence ,  o f f e r  h e r  any a l t e r n a t i v e  s u r g i c a l  o r  non - su rg i ca l  



approaches .  (RA/365-356) 

Based on D r .  P a r i k h ' s  a d v i c e ,  M r s .  Cunningham s i g n e d  a 

s u r g i c a l  consen t  and t h e  above d e s c r i b e d  o p e r a t i o n  w a s  performed 

on December 1 0 ,  1980. A s  a  r e s u l t  of t h i s  s u r g e r y  Mrs. 

Cunningham d i d  i n  f a c t  l o s e  t h e  n i p p l e s  of b o t h  b r e a s t s  and 

s u b s e q u e n t l y  underwent f u r t h e r  b r e a s t  r e c o n s t r u c t i o n  by D r .  John 

Bostwick a t  Emory U n i v e r s i t y  i n  A t l a n t a .  (RA/365,367,372) 

S u i t  was f i l e d  a l l e g i n g  a  l a c k  of informed c o n s e n t  t o  b o t h  

t h e  A p r i l  and December s u r g e r i e s  and n e g l i g e n c e  i n  t h e  

performance  of  t h e  December s u r g e r y .  

A t  t h e  c o n c l u s i o n  of  t h e  P l a i n t i f f s '  c a s e  and t h e n  a t  t h e  

c o n c l u s i o n  of  t h e  e v i d e n c e  Defendant moved f o r  d i r e c t e d  v e r d i c t  

u r g i n g  t h a t  t h e  P l a i n t i f f  had n o t  a l l e g e d  n o r  proved f r a u d  and 

t h e r e f o r e  t h e  c l e a r  l anguage  of F.S. 768.46 e n t i t l e d  Defendant t o  

a  d i r e c t e d  v e r d i c t  on t h e  informed c o n s e n t  i s s u e s .  

M r s .  Cunningham agreed  t h e r e  was no e v i d e n c e  of f r a u d  on t h e  

p a r t  o f  D r .  P a r i k h  b u t  a rgued  t h a t  F.S. 768.46 i s  

u n c o n s t i t u t i o n a l .  (RA/112-121, Volume 6  of 7 ,  278 i n  Volume 7  of  

7  

The Court  r e s e r v e d  r u l i n g  on b o t h  o c c a s i o n s  on D e f e n d a n t ' s  

mot ion .  (RA/276).  

A t  t h e  c h a r g e  confe rence  Mrs. Cunningham urged t h e  Court  t o  

i n s t r u c t  t h e  j u r y  on t h e  Informed Consent c h a r g e  i n  F l o r i d a  

S tandard  J u r y  I n s t r u c t  i o n  5.3. Defendant argued he  w a s  e n t i t l e d  

t o  a c h a r g e  based on t h e  wording o f  t h e  Informed Consent S t a t u t e .  

(RA/1053-1062). 



The Cour t  a g r e e d  w i t h  Defendant  and  c h a r g e d  t h e  j u r y :  

"Now, r e a s o n a b l e  care on t h e  p a r t  o f  a p h y s i c i a n  i n  
o b t a i n i n g  t h e  in fo rmed  c o n s e n t  f o r  t r e a t m e n t  o f  a 
p a t i e n t  c o n s i s t s  o f  p r o v i d i n g  t h e  p a t i e n t  
i n f o r m a t i o n  s u f f i c i e n t  t o  g i v e  a r e a s o n a b l e  p e r s o n  
a g e n e r a l  u n d e r s t a n d i n g  o f  t h e  p r o p o s e d  p r o c e d u r e ,  
o f  a n y  m e d i c a l l y  a c c e p t a b l e  a l t e r n a t i v e  t r e a t m e n t  
o r  p r o c e d u r e ,  and  t h e  s u b s t a n t i a l  r i s k s  and  h a z a r d s  
i n h e r e n t  t o  t h e  p r o c e d u r e  which  are r e c o g n i z e d  b y  
o t h e r  p h y s i c i a n s  i n  t h e  s a m e  o r  s i m i l a r  communi t iy  
who p e r f o r m  s i m i l a r  p r o c e d u r e s .  

" A  c o n s e n t  which  i s  e v i d e n c e d  i n  w r i t i n g ,  i f  
s i a n e d  b v  a Der son .  who unde r  a l l  t h e  
c i r c u m s t a n c e s  i s  m e n t a l l y  and  p h y s i c i a l l y  
c o m p e t e n t ,  s h a l l  b e  c o n c l u s i v e l y  presumed t o  
b e  a v a l i d  c o n s e n t . "  I E m ~ h a s i s  a d d e d ) .  

The j u r y  r e t u r n e d  a v e r d i c t  f o r  Defendant  on a l l  i s s u e s .  



SUMMARY OF ARGUMENT 

P e t i t i o n e r  i s  a r g u i n g  f o r  a  much b r o a d e r  i n t e r p r e t a t i o n  o f  

t h e  Informed Consent  S t a t u t e  t h a t  h e  a r g u e d  a t  t r i a l .  I n  t h e  

t r i a l  c o u r t  he  said h i s  bu rden  w a s  t o  s i m p l y  p roduce  a s i g n e d  

c o n s e n t  and  h e  w a s  e n t i t l e d  t o  a d i r e c t e d  v e r d i c t  s i n c e  

Respondents  had no e v i d e n c e  o f  f r a u d  i n  o b t a i n i n g  M r s .  

Cunningham's  s i g n a t u r e .  

H e  now a r g u e s  t h a t  t h e  c o r r e c t  i n t e r p r e t a t i o n  i s  t o  a l l o w  a  

j u r y  t o  decide i f  t h e  p h y s i c i a n  m e t  c e r t a i n  tes ts  and  i f  h e  d i d ,  

t h e n  and  o n l y  t h e n  d o e s  a c o n c l u s i v e  p r e s u m p t i o n  a r i se  t h a t  t h e  

c o n s e n t  i s  v a l i d .  

H e  and  t h e  Amicus a l s o  a r g u e  t h e  Informed Consent  S t a t u t e  i s  

s i m p l y  a c o d i f i c a t i o n  o f  t h e  common l a w  o f  t h i s  S t a t e .  

Respondents  s a y  P e t i t i o n e r  i s  wrong on b o t h  p o i n t s .  The 

Informed Consent  S t a t u t e  i s  clear:  a s i g n e d  c o n s e n t ,  a b s e n t  

p r o o f  o f  f r a u d  i n  o b t a i n i n g  t h e  s i g n a t u r e ,  c r e a t e s  a c o n c l u s i v e  

p r e s u m p t i o n  t h a t  t h e  p h y s i c i a n  a d v i s e d  t h e  p a t i e n t  o f  t h e  p l a n n e d  

p r o c e d u r e ,  t h e  m a t e r i a l  r i s k s  and  t h e  r e a s o n a b l e  a l t e r n a t i v e s .  

The s i g n a t u r e  a l s o  c o n c l u s i v e l y  p r o v e s  t h e  p a t i e n t  was g i v e n  

enough i n f o r m a t i o n  t o  e n a b l e  a  r e a s o n a b l e  p a t i e n t  t o  u n d e r s t a n d  

t h e  p r o c e d u r e ,  r i s k s  and  a l t e r n a t i v e s .  I n  s h o r t ,  t h e  j u r y  i s  

t o l d  t o  b e l i e v e  t h e  p h y s i c i a n ,  n o t  t h e  p a t i e n t ,  i f  s h e  s i g n e d  t h e  

c o n s e n t  and  h a s  no e v i d e n c e  o f  f r a u d .  



On t h e  second  p o i n t ,  t h e r e  h a s  n e v e r  been  a F l o r i d a  case 

d e c i s i o n  c r e a t i n g  a n y  t y p e  o f  p r e s u m p t i o n  i n  f a v o r  of a 

p h y s i c i a n ,  c o n c l u s i v e  o r  o t h e r w i s e .  

Respondents  u r g e  t h i s  Cour t  t o  a f f i r m  t h e  l o w e r  c o u r t  

b e c a u s e  t h e  Informed Consent  S t a t u t e  d o e s  n o t  p a s s  t h e  two p r o n g  

test t h i s  Cour t  h a s  e s t a b l i s h e d  f o r  s t a t u t o r i l y  c r e a t e d  

p r e s u m p t i o n s .  

To p a s s  c o n s t i t u t i o n a l  m u s t e r ,  a p r e s u m p t i o n  s t a t u t e  must 

(1) b e a r  a  r e a s o n a b l e  r e l a t i o n s h i p  between t h e  f a c t  p r o v e d  and  

t h e  f a c t  presumed;  a n d ,  ( 2 )  t h e r e  must b e  a f a i r  way t o  r e b u t  t h e  

p r e s u m p t i o n .  

The f a c t  p roved  i s  M r s .  Cunningham s i g n e d  a g e n e r a l  c o n s e n t  

form.  The f a c t s  c o n c l u s i v e l y  presumed are (1) P e t i t i o n e r  a c t e d  

as a r e a s o n a b l y  c a r e f u l  p h y s i c i a n  would have  a c t e d  u n d e r  t h e  s a m e  

o r  s i m i l a r  c i r c u m s t a n c e s  and  ( 3 )  t h a t  h e  gave  M r s .  Cunningham 

enough i n f o r m a t i o n  a b o u t  t h e  p l a n n e d  p r o c e d u r e  t h a t  a r e a s o n a b l y  

p r u d e n t  p a t i e n t  would have  a g e n e r a l  u n d e r s t a n d i n g  of  t h e  p l a n n e d  

p r o c e d u r e ,  t h e  material r i s k s  o f  t h e  p r o c e d u r e  a n d  t h e  r e a s o n a b l e  

a l t e r n a t i v e s .  The o n l y  way t h e  p a t i e n t  c a n  r e b u t  t h e s e  

c o n c l u s i v e l y  presumed f a c t s  i s  t o  p r o v e  t h e  p h y s i c i a n  made 

f r a u d u l e n t  m i s r e p r e s e n t a t i o n s  t o  h e r  i n  g e t t i n g  h e r  t o  s i g n  t h e  

c o n s e n t .  

Respondents  f e e l  t h a t  w i t h  o r  w i t h o u t  e v i d e n c e  o f  f r a u d  t h e y  

d i d  n o t  h a v e ,  n o r  would a n y  p a t i e n t  h a v e ,  a f a i r  way t o  r e b u t  



b 

t h e  c o n c l u s i v e  presumpt ion .  

For t h e  p a t i e n t  w i t h o u t  e v i d e n c e  o f  f r a u d  t h e  s t a t u t e  

c l e a r l y  c r e a t e s  a  c o n c l u s i v e  presumpt ion  i n  f a v o r  of t h e  

p h y s i c i a n .  Once t h e  s i g n e d  c o n s e n t  i s  i n t r o d u c e d  i n t o  e v i d e n c e ,  

t h e  p h y s i c i a n  w i l l  have m e t  h i s  burden of  p r o v i n g  c o n c l u s i v e l y  

t h a t  no m a t e r i a l  i s s u e s  of  f a c t  remain f o r  a  j u r y  t o  d e c i d e  and 

he i s  t h u s  e n t i t l e d  t o  a  Summary F i n a l  Judgment o r  D i r e c t e d  

V e r d i c t  on l i a b i l i t y .  

The p a t i e n t  who can prove  f r a u d  p roves  a n  i n t e n t i o n a l  t o r t  

t h u s  s u b j e c t i n g  t h e  p h y s i c i a n  t o  p u n i t i v e  damages and l o s s  of 

i n s u r a n c e  coverage .  H e  may a l s o  l o s e  h i s  l i c e n s e  t o  p r a c t i c e  

medic ine  upon proof  of  f r a u d .  

The D i s t r i c t  C o u r t ' s  c o n c l u s i o n  t h a t  t h e  s t a t u t e  f a i l s  t h e  

two prong c o n s t i t u t i o n a l  tes t  shou ld  b e  a f f i r m e d .  



ARGUMENT 

P e t i t i o n e r  a r g u e s  t h a t  a b r o a d e r  i n t e r p r e t a t i o n  c a n  and  

s h o u l d  b e  p l a c e d  on F l o r i d a  S t a t u t e  768.46 t h a n  w a s  p l a c e d  b y  t h e  

F i f t h  D i s t r i c t  i n  f i n d i n g  t h e  s t a t u t e  u n c o n s t i t u t i o n a l .  Tha t  

" b r o a d e r "  i n t e r p r e t a t i o n  i s  said t o  b e  t h a t  t h e  s t a t u t e  r e a l l y  

e n v i s i o n s  a j u r y  f i r s t  c o n s i d e r i n g  w h e t h e r  t h e  p h y s i c i a n  m e t  

two p r e r e q u i s i t e s  p r i o r  t o  g e t t i n g  t o  t h e  i s s u e  o f  t h e  v a l i d i t y  

o f  t h e  p a t i e n t ' s  s i g n a t u r e  and  t h e  s t a t u t o r y  p r e s u m p t i o n .  I f ,  i t  

i s  a r g u e d ,  a j u r y  d e t e r m i n e s  t h e  p h y s i c i a n  f a i l e d  i n  e i t h e r  

r e s p e c t  t o  m e e t  h i s  d u t y ,  no p r e s u m p t i o n  arises.  

T h i s  argument  i s  d i r e c t l y  c o n t r a r y  t o  t h e  clear word ing  o f  

t h e  s t a t u t e  and  t o  what P e t i t i o n e r  s o  f o r c e f u l l y  a r g u e d  a t  t h e  

t r i a l  o f  t h i s  case i n  h i s  Motion f o r  Directed V e r d i c t .  

S p e c i f i c a l l y  a t  Page 112 o f  Volume 6 ,  he  stated: 

" . . . on  t h e  i s s u e  o f  i n fo rmed  c o n s e n t  w e  have  
t h e  F l o r i d a  S t a t u t e  t h a t  b a s i c a l l y  p r o v i d e s  
t h a t  where t h e r e  i s  a w r i t t e n  c o n s e n t  form 
t h a t  is  v a l i d l y  s i g n e d  b y  t h e  p a t i e n t ,  t h a t  
creates a c o n c l u s i v e ,  n o t  r e b u t t a b l e  b u t  a 
c o n c l u s i v e  ~ r e s u m ~ t i o n  t h a t  t h e  c o n s e n t  w a s  
v a l i d .  

". . .we  do  have  i n  e v i d e n c e  t h e  t h r e e  c o n s e n t  
forms  t h a t  M r s .  Cunningham t e s t i f i e d  t h a t  s h e  
had r e a d  and  u n d e r s t a n d s  and  d i d  n o t  have  a 
q u e s t i o n  abou t  and  s i g n e d  b e f o r e  e a c h  o f  t h e  
o p e r a t  i o n s .  

" . . .And,  unde r  t h e  F l o r i d a  Med ica l  Consent  
S t a t u t e ,  as I read t h a t ,  i t  s a y s  i t  s h a l l  b e  a 
c o n c l u s i v e  p r e s u m p t i o n . "  (Emphas is  a d d e d ) .  



P e t i t i o n e r ' s  a rgument  a t  t h e  t r i a l  l e v e l  t h a t  a l l  h e  need  

p r o d u c e  i s  a s i g n e d  c o n s e n t  i s  t h e  o n l y  r e a s o n a b l e ,  l o g i c a l ,  o r  

even  b r o a d ,  i n t e r p r e t a t i o n  t h a t  c a n  b e  p l a c e d  on F l o r i d a  S t a t u t e  

768.46. For  t h e  r e a s o n s  d i s c u s s e d  h e r e i n  Respondents  u r g e  t h a t  

t h e  s t a t u t e  w a s  c o r r e c t l y  declared u n c o n s t i t u t i o n a l  b y  t h e  F i f t h  

D i s t r i c t .  

P e t i t i o n e r  and  t h e  Amicus b r i e f  a l s o  a r g u e  t h a t  F l o r i d a  

S t a t u t e  768 .46 ,  S u b s e c t i o n  4 ( a ) ( b )  i s  s i m p l y :  " . . . a  c o d i f i c a t i o n  

o f  p r e v i o u s l y  u n d e r s t o o d  and  w i d e l y  a p p l i e d  p r i n c i p l e s  r e l a t i n g  

t o  t h e  d e t e r m i n a t i o n  o f  t h e  Informed Consent  i s s u e  . . . ' I  

T h i s  i s  s i m p l y  n o t  t r u e .  T h e r e  i s  no F l o r i d a  case t h a t  

creates - a n y  p r e s u m p t i o n  i n  f a v o r  o f  e i t h e r  p a r t y  upon t h e  

p r o d u c t i o n  o f  a s i g n e d  c o n s e n t .  T h i s  c o n c l u s i v e  p r e s u m p t i o n  

p r o v i s i o n  i s  e n t i r e l y  l e g i s l a t i v e l y  c o n c e i v e d .  

Responden t s  f u l l y  a g r e e  w i t h  P e t i t i o n e r  ' s h i s t o r i c a l  

s e t t i n g  f o r  t h e  p a s s a g e  o f  t h e  s t a t u t e  i n  q u e s t i o n .  The 

m a l p r a c t i c e  l a w s  p a s s e d  i n  1975 w e r e  i n  r e s p o n s e  t o  a p e r c e i v e d  

medical m a l p r a c t i c e  crisis .  Whether t h e  l a w s  p a s s e d  w e r e  t h e  

f a c t o r s  t h a t  a l l e v i a t e d  t h a t  c r i s i s ,  w h i l e  d e b a t a b l e ,  i s  n o t  

germane t o  t h i s  a p p e a l .  B u t ,  t h i s  Cour t  o n l y  n e e d s  t o  l o o k  t o  

t h e  l e g i s l a t i v e  h i s t o r y  o f  a s t a t u t e  i f  t h e r e  i s  a m b i g u i t y  i n  t h e  

s t a t u t e ;  o t h e r w i s e  e f f e c t  need  o n l y  b e  g i v e n  t o  t h e  p l a i n  

meaning o f  i t s  t e r m s .  Dept .  o f  L e g a l  A f f a i r s  v .  S a n f o r d -  

O r l a n d o  Kennel  C l u b ,  I n c . ,  434 So.2d 879 ( F l a .  1 9 8 3 ) ;  S t a t e  v .  

Egan,  287 So.2d 1 ( F l a .  1 9 7 3 ) .  

The p l a i n ,  u n e q u i v o c a l  l a n g u a g e  o f  t h e  s t a t u t e  i s  t h a t  a 

w r i t t e n  c o n s e n t ,  s i g n e d  b y  t h e  p a t i e n t ,  i s  c o n c l u s i v e l y  presumed 



t o  b e  a  v a l i d  c o n s e n t .  

S t a t e d  i n  i t s  s i m p l i e s t  t e r m s ,  t h e  s t a t u t e  p r o v i d e s  t h a t  a 

p a t i e n t ' s  s i g n a t u r e  on a c o n s e n t  form c o n c l u s i v e l y  p r o v e s  t h a t  

t h e  p h y s i c i a n  a c t e d  as h i s  r e a s o n a b l y  c a r e f u l  c o l l e a g u e s ,  w i t h  

s i m i l a r  t r a i n i n g  and e x p e r i e n c e ,  would have  a c t e d  u n d e r  s i m i l a r  

c i r c u m s t a n c e s ,  p r a c t i c i n g  i n  s i m i l a r  communi t ies .  

The s i g n a t u r e  a l s o  creates a c o n c l u s i v e  p r e s u m p t i o n  t h a t  t h e  

p h y s i c i a n  i m p a r t e d  enough i n f o r m a t i o n  t o  t h e  s i g n a t o r  t h a t  would 

have  e n a b l e d  a r e a s o n a b l e  p a t i e n t  (NOT THE SIGNATOR) t o  have  a 

g e n e r a l  u n d e r s t a n d i n g  o f  t h e  p r o c e d u r e ,  t h e  r i s k s  and  t h e  

a l t e r n a t i v e s .  

An e x c e p t i o n  i s  a l l o w e d  i n  t h e  case o f  p r o v a b l e  f r a u d .  

However, as w i l l  b e  s e e n  be low,  t h i s  i s  t r u e l y  a n  i l l u s o r y  

e x c e p t i o n  t h a t  works t o  t h e  p a t i e n t ' s  d e t r i m e n t ,  n o t  b e n e f i t .  

" P r e s u m p t i o n s " ,  w h e t h e r  l e g i s l a t i v e l y  e n a c t e d  o r  j u d i c i a l l y  

pronounced  and  w h e t h e r  c o n c l u s i v e  o r  r e b u t t a b l e ,  have  been  a 

l o n g s t a n d i n g  s u b j e c t  o f  commentary and  c o n t r o v e r s y . (  ' ) P r o f e s s e s  

( 2 )  A l l e n ,  i n  h i s  e x c e l l e n t  r e v i e w  o f  t h e  s u b j e c t ,  c o n c l u d e s  t h a t  

when i n s t r u c t i n g  a j u r y  on p r e s u m p t i o n s  a n d  t h e i r  r e l a t i o n s h i p  

be tween  f a c t s  p roved  and  f a c t s  presumed:  

"The e f f e c t  o f  i n s t r u c t i n g  on a p r e s u m p t i o n  t h a t  i s  
t o  b e  weighed as e v i d e n c e  i s  e i t h e r  t o  make a 
comment on t h e  e v i d e n c e  o r  t o  m a n i p u l a t e  a bu rden  
o f  p e r s u a s i o n .  I n  n e i t h e r  case d o e s  r e l i a n c e  on 
t h e  c o n c e p t  o f  a p r e s u m p t i o n  f a c i l i t a t e  t h e  
p r o c e s s ,  b u t  i t  d o e s  o b f u s c a t e  t h e  i s s u e s  a t  hand .  
By r e l y i n g  on  p r e s u m p t i o n s  t o  make j u d i c i a l  comment 
on t h e  e v i d e n c e ,  w e  have  a v o i d e d  f a c i n g  t h e  
q u e s t i o n  o f  t h e  p r o p e r  r o l e  o f  comment. A t  t h e  
s a m e  t i m e  w e  have  i n j e c t e d  a n  i r r a t i o n a l  component 
i n t o  t h e  j u r y  d e c i s i o n  making p r o c e s s .  W e  have  



p r o b a b l y  i n j e c t e d  an  e v e n  g r e a t e r  i r r a t i o n a l  
component i n t o  t h e  d e c i s i o n  making p r o c e s s  b y  
r e l y i n g  on a p r e s u m p t i o n  o f  t h i s  k i n d  t o  s h i f t  
b u r d e n s  o f  ~ e r s u a s i o n .  s i n c e  t h e r e  is  no wav o f  - A 

knowing j u s t  how h i g h  a b u r d e n  o f  p e r s u a s i o n  t h e s e  
i n s t r u c t i o n s  w i l l  b e  t r a n s l a t e d  i n t o  b y  j u r i e s .  
Moreover ,  v a r i o u s  j u r i e s  w i l l  u n d o u b t e d l y  v i e w  t h e  
i n s t r u c t  i o n ,  and  t h e  b u r d e n  i t  i m p l i c i t l y  i m p o s e s ,  
i n  d i f f e r i n g  ways. Thus ,  t h e  i n s t r u c t i o n  p r o b a b l y  
h a s  t h e  a d d i t i o n a l  u n d e s i r a b l e  e f f e c t  o f  
c o n t r i b u t i n g  t o  a d  hoc  d e c i s i o n  making b y  j u r i e s . "  
(Emphas i s  added  ) 

I n  S t r a u g h n  v .  Land Management, I n c . ,  326 So.2d 421  ( F l a -  

1 9 7 6 ) ,  t h i s  C o u r t  s a i d  f o r  a s t a t u t o r y  p r e s u m p t i o n  t o  p a s s  

c o n s t i t u t i o n a l  m u s t e r :  

"The test f o r  t h e  c o n s t i t u t i o n a l i t y  o f  s t a t u t o r y  
p r e s u m p t i o n s  i s  two f o l d .  F i r s t ,  t h e r e  must b e  a 
r a t i o n a l  c o n n e c t i o n  be tween  t h e  f a c t  p r o v e d  a n d  
t h e  u l t i m a t e  f a c t  presumed.  To t  v .  u n i t e d  S t a t e s ,  
319 U.S. 463 ,  63  S .Ct .  1241 ,  87 L.Ed. 1519 ( 1 9 4 3 ) ;  
U n i t e d  S t a t e s  v .  G a i n e y , ,  380 U.S. 6 3 ,  6 6 ,  8 5  S .C t .  
754 ,  1 3  L.Ed.2d 658 ( 1 9 6 5 ) .  Second ,  t h e r e  must  b e  
a r i g h t  t o  r e b u t  i n  a f a i r  manner .  G o l d s t e i n  v .  
Maloney,  62 F l a .  1 9 8 ,  57 So. 342 ( 1 9 1 1 ) ;  B l a c k  v .  
S t a t e ,  77 F l a .  289 ,  8 1  So. 411  ( 1 9 1 9 ) " .  

The F e d e r a l  C o u r t  test f o r  m e a s u r i n g  t h e  c o n s t i t u t i o n a l i t y  

o f  a F l o r i d a  S t a t u t e  i s  f o u n d  a n d  a p p l i e d  i n  Owens v .  R o b e r t s ,  

377 F.Supp. 45 ( 1 9 7 4 )  where  J u s t i c e  S c o t t  announced:  

" I t  i s  w e l l  e s t a b l i s h e d  t h a t  a l e g i s l a t i v e  body  may 
p r o v i d e ,  b y  s t a t u t e  o r  o r d i n a n c e ,  t h a t  c e r t a i n  
f a c t s  s h a l l  b e  p r e s u m p t i v e  e v i d e n c e  o f  o t h e r  f a c t s .  
A d l e r  v .  Board  o f   ducati ion, 342 U.S. 485 ,  72 S .C t .  
380 ,  96 L.Ed. 517 ( 1 9 5 2 ) ;  S e a b o a r d  A i r  L i n e  R .  Co. 
v .  Watson.  287 U.S. 8 6 .  5 3  S .Ct .  32 .  77 L.Ed. 1 8 0  
( 1 9 3 2 ) ;  H e i n e r  v .  Donnan, 285 U.S. 312 ,  52 S .C t .  
358 ,  76 L.Ed. 772 ( 1 9 3 2 ) ;  B a n d i n i  P e t r o l e u m  Co. 
v s .  S u p e r i o r  C t . ,  284 U.S.8, 52 S .C t .  1 0 3 ,  76 L.Ed. 
136 ( 1 9 3 1 ) :  B a r r e t t  v .  U n i t e d  S t a t e s . 3 2 2  F.2d 292 
( 5 t h '  ~ i r ; l 9 6 3 ) ,  r e v ' d  on  o t h e r  g r o u n d s ,  U n i t e d  
S t a t e s  v .  G a i n e v .  380 U.S. 6 3 .  8 5  S . C t .  754 .  1 3  

1 0 1 0 . 6 1  A c r e s  o f    and, 
New P o r t  R ichev  v .  F  

Amerada P e t r o l e u m  Corp  v .  
146 F.2d 99 ( 5 t h  C i r . 1 9 4 4 ) ;  

.' - 
L ~ - - - - .  

( 5 t h C i r . 1 9 3 9 ) .  However, i n  o r d e r  f o r  a s t a t u t o r y  



r e b u t t a b l e  p r e s u m p t i o n  t o  p a s s  c o n s t i t u t i o n a l  
m u s t e r ,  t h e r e  must b e  some r a t i o n a l  c o n n e c t i o n  
be tween  t h e  f a c t  p r o v e d  and  t h e  u l t i m a t e  f a c t  t o  b e  
e s t a b l i s h e d .  L e a r y  v .  U n i t e d  S t a t e s ,  395 U.S.6, 89 
S .Ct .1532 ,  23 L.Ed.2d 57 ( 1 9 6 9 ) ;  U n i t e d  S t a t e s  v .  
Romano. 382 U.S. 1 3 6 .  86 S .Ct .279 .  1 5  L.Ed.2d 210 . . 

( 1 9 6 5 ) ;  A d l e r v .  Boardof-b ducat ion, s u p r a ;  - Tot  
v .  U n i t e d  S t a t e s ,  319 U.S.463, 6 3 ,  S .Ct .1241 ,  87 
L.Ed.1519 ( 1 9 4 3 ) :  A t l a n t i c  C o a s t  L i n e  v .  F o r d ,  287 . . 

U.S. 502 ,  ' 53 S.Ct .249 ,  77 L.Ed. 457 ( 1 9 3 3 ) ;  
B a n d i n i  P e t r o l e u m  Co. v .  S u p e r i o r  C t . ,  s u p r a ;  
Mob i l e ,  J .  & K .  C .  R .  Co. v .  T u r n i p s e e d ,  219 U.S. 
35 ,  3 1  s .ct .  1 3 6 ,  55 L . E ~ .  78 ( 1 9 1 0 ) .  S t a t e d  
o t h e r w i s e ,  d u e  p r o c e s s  r e q u i r e s  t h a t  p r o o f  o f  t h e  
fact  upon which  t h e  s t a t u t o r y  p r e s u m p t i o n  i s  b a s e d  
must c a r r y  a r e a s o n a b l e  i n f e r e n c e  o f  t h e  u l t i m a t e  
f a c t  p resumed,  B a r r e t t  v .  U n i t e d  S t a t e s ,  s u p r a ,  
"and t h a t  t h e  i n f e r e n c e  o f  o n e  f a c t  f rom p r o o f  o f  
a n o t h e r  s h a l l  n o t  b e  s o  u n r e a s o n a b l e  as t o  b e  a 
p u r e l y  a r b i t r a r y  mandate" .  Mob i l e ,  J.&K.C.R. Co. 

s u p r a ,  219 U.S. a t  4 3 ,  3 1  S .Ct .  a t  
1 3 8 . "  

B e f o r e  a p p l y i n g  t h i s  l a w  t o  t h e  f a c t s  a t  hand a d i s t i n c t i o n  

be tween  Informed Consent  cases and  a l l  o t h e r  areas o f  m e d i c a l  

n e g l i g e n c e  must b e  drawn. 

L i a b i l i t y  f o r  l a c k  o f  Informed Consent  arises b e f o r e  a n y  

a f f i r m a t i v e  t r e a t m e n t  by  a p h y s i c i a n .  Whi le  t h e  P l a i n t i f f  s t i l l  

must p r o d u c e  e x p e r t  t e s t i m o n y  t o  create a j u r y  i ~ s u e ! ~ ) t h i s  i s  a 

h o l l o w  r e q u i r e m e n t  s i n c e  t h e  e x p e r t  c a l l e d  on b e h a l f  o f  t h e  

p a t i e n t  r e a l l y  o n l y  b a s i s  h i s  t e s t i m o n y  on  what t h e  p a t i e n t  t e l l s  

him w a s  o r  w a s  n o t  s a i d  p r i o r  t o  t h e  p a r t i c u l a r  p r o c e d u r e .  Thus ,  

In formed Consent  cases c a n  b e  v iewed as p a s s i v e  n e g l i g e n c e  cases. 

A l l  o t h e r  a c t i o n s  c a n  b e  v iewed as a c t i v e  n e g l i g e n c e  cases 

s i n c e  t h e r e  i s  some a f f i r m a t i v e  a c t i o n  on  t h e  p h y s i c i a n ' s  p a r t  

e i t h e r  i n  t h e  d i a g n o s i n g  o f  t h e  malady ( o r  l a c k  t h e r e o f )  o r  i n  

t h e  t r e a t m e n t  u n d e r t a k e n  ( o r  l a c k  t h e r e o f ) .  

The clear d i s t i n c t i o n  be tween  t h e  two i s  t h a t  o n l y  i n  t h e  



1 

Informed Consent  cases d o e s  t h e  p a t i e n t  s t a n d  on  e q u a l  f o o t i n g  

w i t h  t h e  p h y s i c i a n  on  t h e  c r i t i c a l  i s s u e  o f  l i a b i l i t y .  I f  a j u r y  

b e l i e v e s  t h a t  t h e  d o c t o r  d i d  n o t  a d v i s e  t h e  p a t i e n t  o f  t h e  r i s k s  

and  a l t e r n a t i v e s ,  - and  t h a t  t h e  p a t i e n t  would n o t  have  c o n s e n t e d  

t o  t h e  t r e a t m e n t  had s h e  been  s o  a d v i s e d ,  t h e  p a t i e n t  w ins .  T h i s  

i n  s p i t e  o f  t h e  s k i l l  u s e d  i n  p e r f o r m i n g  t h e  m e d i c a l  p r o c e d u r e .  

On t h e  o t h e r  hand ,  a c t i v e  n e g l i g e n c e  cases are r e c o g n i z e d  as 

( 4 )  a " b a t t l e  o f  e x p e r t s "  w i t h  t h e  p a t i e n t  h a v i n g  no s t a n d i n g  t o  b e  

c r i t i c a l  o f  t h e  d i a g n o s i s  o r  t r e a t m e n t .  I n d e e d ,  b y  s t a t u t e  even  

some p h y s i c i a n s  c a n n o t  b e  c r i t i c a l  o f  t h e i r  c o l l e a g u e s .  
( 5 )  

It i s  u n d o u b t a b l y  t h i s  " e q u a l i t y  o f  b a t t l e "  i n  Informed 

Consent  cases t h a t  led t h e  p h y s i c i a n s  t o  l o b b y  s o  s t r e n u o u s l y  f o r  

t h e  p a s s a g e  o f  F l o r i d a  S t a t u t e  768.46 i n  1975 ,  p a r t i c u l a r l y  

s u b s e c t i o n  4 ( a ) ( b ) .  P a s s a g e  o f  t h i s  S t a t u t e ,  as w i l l  b e  s e e n ,  

h a s  l i t e r a l l y  s h u t  t h e  d o o r  t o  t h e  c o u r t h o u s e  on  cases i n v o l v i n g  

s w e a r i n g  c o n t e s t s  between t h e  p h y s i c i a n  and  t h e  p a t i e n t ;  t h a t  i s ,  

Informed Consent  cases. 

Apply ing  t h e  c o n s t i t u t i o n a l  tes ts  o f  S t r a u g h n  and  Owens' t o  

t h e  f a c t s  o f  t h i s  case, Respondents  submi t  t h e  D i s t r i c t  C o u r t ' s  

o p i n i o n  w a s  c o r r e c t .  A s  a p p l i e d  t o  M r s .  Cunningham, t h e  s t a t u t e  

c a n n o t  p a s s  c o n s t i t u t i o n a l  m u s t e r  b e c a u s e  i t  d e p r i v e s  t h e  p a t i e n t  

o f  s u b s t a n t i v e  d u e  p r o c e s s  and  e q u a l  p r o t e c t i o n ;  t h e r e  i s  no 

r a t i o n a l  c o n n e c t i o n  be tween  t h e  f a c t  p r o v e d  a n d  t h e  u l t i m a t e  f a c t  

p resumed,  and  t h e r e  i s  no r i g h t  t o  r e b u t  i t  i n  a f a i r  manner.  

S t r a u g h n  v .  Land Management, I n c . ,  s u p r a ;  Owens v .  R o b e r t s ,  

s u p r a .  

The fac t  p roved  i s  Mrs. Cunningham s i g n e d  a g e n e r a l  c o n s e n t  



fo rm b e f o r e  t h e  A p r i l  and  December s u r g e r i e s .  The " f a c t s "  

presumed,  c o n c l u s i v e l y ,  are t h a t  D r .  P a r i k h  (1) u s e d  r e a s o n a b l e  

care i n  o b t a i n i n g  t h e  in fo rmed  c o n s e n t  t o  t reat  M r s .  Cunningham; 

( 2 )  t h a t  h e  p r o v i d e d  h e r  w i t h  s u f f i c i e n t  i n f o r m a t i o n  t o  g i v e  a 

r e a s o n a b l e  p e r s o n  a g e n e r a l  u n d e r s t a n d i n g  o f  t h e  p r o p o s e d  

p r o c e d u r e ;  ( 3 )  t h a t  he  t o l d  h e r ,  and s h e  u n d e r s t o o d ,  a l l  

m e d i c a l l y  a c c e p t a b l e  a l t e r n a t i v e  t r e a t m e n t s  o r  p r o c e d u r e s ;  ( 4 )  

t h a t  h e  t o l d  h e r  o f  t h e  s u b s t a n t i a l  r i s k s  and  h a z a r d s  i n h e r e n t  t o  

t h e  p r o c e d u r e ;  ( 5 )  t h a t  are r e c o g n i z e d  b y  o t h e r  p h y s i c i a n s  i n  

t h e  Daytona  Beach o r  s i m i l a r  communi t ies .  

I n  a c t u a l i t y ,  t h e  f a c t ,  c o n c l u s i v e l y  presumed,  i s  t h a t  D r .  

P a r i k h ' s  v e r s i o n  o f  what t r a n s p i r e d  p r i o r  t o  s u r g e r y  i s  c o r r e c t  

and  t h e  o n l y  v e r s i o n  t h e  j u r y  i s  t o  b e l i e v e .  

Assuming, a rguendo  t h a t  somehow t h i s  s t a t u t o r i l y  c o n f e r r e d  

c o n c l u s i v e  c r e d i b i l i t y ,  b e a r s  a r a t i o n a l  r e l a t i o n s h i p  t o  t h e  fac t  

p r o v e d  ( M r s .  Cunningham's  s i g n a t u r e ) ,  t h e  s t a t u t e  s t i l l  f a i l s  t h e  

s econd  p r o n g  o f  t h e  two p a r t  c o n s t i t u t i o n a l  test :  Mrs. 

f a i r  manner t o  r e b u t  t h e  c o n c l u s i v e  Cunningham had  no 

p r e s u m p t i o n .  

The s t a t u t e  p r o v i d e s  i n  ( 4 ) ( a ) :  " T h i s  p r e s u m p t i o n  may b e  

r e b u t t e d  i f  t h e r e  was a  f r a u d u l e n t  m i s r e p r e s e n t a t i o n  ( s i c )  o f  a 

mater ia l  f a c t  i n  o b t a i n i n g  t h e  s i g n a t u r e . "  

Faced w i t h  t h i s  b u r d e n ,  M r s .  Cunningham f r e e l y  a d m i t t e d  s h e  

had  no e v i d e n c e  o f  f r a u d  (RA/116 o f  Volume 6 )  a n d ,  i n d e e d ,  even  

v i e w i n g  t h e  e v i d e n c e  i n  a l i g h t  most f a v o r a b l e  t o  M r s .  

Cunningham, s h e  had  no b a s i s  t o  c l a i m  f r a u d u l a n t  



m i s r e p r e s e n t a t i o n .  (Assuming t h a t  i s  n o t  a c o n t r a d i c t i o n  i n  

t e r m s ) .  H e r  c l a i m  w a s  b a s e d  on  t h e  t h i n g s  she s a y s  were  - n o t  t o l d  

he r .  Those matters were  d i s p u t e d  b y  D r .  P a r i k h ' s  t e s t i m o n y  t h a t  

he  gave  her  a l a u n d r y  l i s t  o f  c o m p l i c a t i o n s  and  a l t e r n a t i v e  forms  

o f  t r e a t m e n t .  

The e l e m e n t s  o f  f r a u d  w e r e  n o t e d  b y  t h i s  Cour t  i n  Lance v .  

Wade, 457 So.2d 1008 ( F l a .  1 9 8 4 ) .  The re  J u s t i c e  Over ton  s t a t e d ,  

"The e l e m e n t s  f o r  a c t i o n a b l e  f r a u d  a r e  (1) a f a l s e  
s t a t e m e n t  c o n c e r n i n g  a material f a c t ;  ( 2 )  knowledge 
b y  t h e  p e r s o n  making t h e  s t a t e m e n t  t h a t  t h e  
r e p r e s e n t a t i o n  i s  fa lse ;  ( 3 )  t h e  i n t e n t  b y  t h e  
p e r s o n  making t h e  s t a t e m e n t  t h a t  t h e  r e p r e s e n t a t i o n  
w i l l  i n d u c e  a n o t h e r  t o  act o n  i t ;  and  ( 4 )  r e l i a n c e  
on  t h e  r e p r e s e n t a t i o n  t o  t h e  i n j u r y  o f  t h e  o t h e r  
p a r t y .  I n  summary, there must be a n  i n t e n t i o n a l  
material m i s r e p r e s e n t a t i o n  upon which  t h e  o t h e r  
p a r t y  rel ies t o  h i s  d e t r i m e n t . "  (Emphas i s  a d d e d ) .  

Does a p a t i e n t ' s  t e s t i m o n y  t h a t  a p h y s i c i a n  d i d  - n o t  t e l l  h e r  

o f  c e r t a i n  r i s k s  and  r e a s o n a b l e  a l t e r n a t i v e s  e q u a t e  t o  f r a u d u l e n t  

m i s r e p r e s e n t a t  i o n ?  Not i n  Respondents  ' r e a d i n g  o f  t h e  d i c t a t e s  

o f  LANCE. 

Even t h o u g h  M r s .  Cunningham d i d  n o t  have  a n y  e v i d e n c e  o f  

f r a u d u l e n t  m i s r e p r e s e n t  a t  i o n ,  i s  it n e v e r t h e l e s s  f a i r  t o  

a r b i t r a r i l y  d i s c r i m i n a t e  a g a i n s t  a class o f  p a t i e n t s  b r i n g i n g  an  

Informed Consent  a c t i o n  ( t h o s e  who have  no p r o o f  o f  f r a u d )  and i n  

f a v o r  o f  a second  c l a s s  ( t h o s e  who c a n  p r o v e  f r a u d ) ?  O r ,  

a s suming  t h e  w i t h h o l d i n g  o f  i n f o r m a t i o n  c o n c e r n i n g  r i s k s  and  

a l t e r n a t i v e s  amounts  t o  f r a u d u l e n t  m i s r e p r e s e n t a t i o n ,  is  t h e r e  a 

s t i l l  a f a i r  way f o r  t h e  p a t i e n t  t o  r e b u t  t h e  c o n c l u s i v e  

p r e s u m p t i o n ?  ( 6 )  



I n  a n a l y z i n g  t h i s  p rob lem one  must keep  i n  mind t h a t  i n  t h e  

p a t i e n t ' s  case w i t h  no e v i d e n c e  o f  f r a u d ,  t h e  t r i a l  c o u r t  i s  

s u r e l y  g o i n g  t o  b e  i n  e r r o r  i f  h e  d o e s  n o t  g r a n t  a Summary 

Judgment o r  D i r e c t e d  V e r d i c t .  Why? Because  t h e  D o c t o r ,  w i t h  a  

s i g n e d  c o n s e n t ,  w i l l  have  m e t  t h e  r e q u i r e m e n t s  o f  c o n c l u s i v e l y  

( b y  o p e r a t i o n  o f  t h e  s t a t u t e )  p r o v i n g  t h e  a b s e n c e  o f  a mater ia l  

i s s u e  o f  f a c t .  H o l l  v .  T o l c o t t ,  1 9 1  So.2d 40 ( F l a .  1 9 6 6 ) .  

Indeed  t h i s  e x a c t  r e s u l t  w a s  r e a c h e d  i n  Watson v .  Worthy,  

259 S.E.2d 1 3 8  ( G A .  App.1979) .  (Appendix  1 ) .  The G e o r g i a  

Med ica l  Consent  L a w  p r o v i d e s :  

"A c o n s e n t  t o  m e d i c a l  and  s u r g i c a l  t r e a t m e n t  which  
d i s c l o s e s  i n  g e n e r a l  t e r m s  t h e  t r e a t m e n t  o r  c o u r s e  
o f  t r e a t m e n t  i n  c o n n e c t i o n  w i t h  which  i t  i s  g i v e n  
and which  i s  d u l y  e v i d e n c e d  i n  w r i t i n g  and  s i g n e d  
b y  t h e  p a t i e n t  ... s h a l l  b e  c o n c l u s i v e l y  presumed t o  
b e  a v a l i d  c o n s e n t  i n  t h e  a b s e n c e  o f  f r a u d u l e n t  
m i s r e p r e s e n t a t i o n  o f  mater ia l  f a c t s  i n  o b t a i n i n g  
t h e  same." 

A s  t h i s  Cour t  c a n  see t h i s  l a n g u a g e  i s  s u b s t a n t i a l l y  s i m i l a r  

The G e o r g i a  Cour t  h e l d ,  a t  139: 

"No q u e s t i o n  as t o  f r a u d u l e n t  m i s r e p r e s e n t a t i o n  i s  
i n v o l v e d  and  c o n s e q u e n t l y  t h e  e x e c u t e d  fo rm i s  
c o n c l u s i v e  on t h e  i s s u e  o f  c o n s e n t  u n d e r  t h e  
M e d i c a l  Consent  L a w . .  ( c i t a t i o n s  o m i t t e d ) .  
C o n s e q u e n t l y  summary judgment w a s  p r o p e r l y  
g r a n t e d  ..." (Emphas is  a d d e d ) .  

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  

G e o r g i a  l a w  w a s  - n o t  c h a l l e n g e d  i n  Watson and  Respondents  have  

been  u n a b l e  t o  f i n d  a n y  case where a s i m i l a r  p r o v i s i o n  h a s  been  

c h a l l e n g e d  on c o n s t i t u t i o n a l  g rounds .  The cases c i t e d  b y  

P e t  it i o n e r  d o  n o t  c o n t a i n  p r o v i s i o n s  s i m i l a r  t o  s u b s e c t  i o n  

4 ( a ) ( b ) .  



R e t u r n i n g  now t o  t h e  q u e s t i o n  o f  " f a i r n e s s " .  For  a p a t i e n t  

i n  M r s .  Cunningham's  p l i g h t ,  t h e r e  s i m p l y  i s  no  c a u s e  o f  a c t i o n  

f o r  Informed Consent  once  s h e  s i g n s  t h a t  form.  S u r e l y  t h i s  

c o n c l u s i v e  p r e s u m p t i o n  e x t e n d s  t h e  d o c t r i n e  o f  Cavea t  Emptor 

beyond a l l  bounds  o f  f a i r n e s s ,  r e a s o n  and r e a l i t y .  A p a t i e n t  

g o e s  t o  a p h y s i c i a n  e n t r u s t i n g  h e r  body,  h e a l t h  and v e r y  o f t e n  

h e r  l i f e  t o  him. How i s  t h e  p a t i e n t ,  u n s k i l l e d  i n  m e d i c a l  

matters,  t o  know h e r  p h y s i c i a n  h a s  f u l l y  e x p l a i n e d  a l l  material 

r i s k s  and  r e a s o n a b l e  a l t e r n a t i v e s ?  The p h y s i c i a n  i s  t h e  p e r s o n  

i n  t h e  f a r  s u p e r i o r  p o s i t i o n  t o  know t h e  material  r i s k s  and  

r e a s o n a b l e  a l t e r n a t i v e s .  Most i m p o r t a n t ,  t h e  d i s p u t e  o v e r  what 

was s a i d  o r  n o t  s a i d  d o e s  n o t  s u r f a c e  u n t i l  a f t e r  a p o o r  m e d i c a l  

r e s u l t  h a s  o c c u r r e d .  Who t h e n  h a s  t h e  most at  s t a k e ,  t h e  p a t i e n t  

o r  t h e  p h y s i c i a n ?  

J u s t i c e  Cordoza s a id ,  l o n g  a g o ,  a t r u t h  t h a t  s t i l l  h o l d s  

f o r t h  t o d a y :  "Eve ry  human b e i n g  o f  a d u l t  y e a r s  and  sound mind 

h a s  a r i g h t  t o  d e t e r m i n e  what s h a l l  b e  done  w i t h  h i s  own body."  

S c h l o e n d o r f f  v .  S o c i e t y  o f  New York H o s p i t a l ,  211  N . Y .  1 2 5 ,  105  

N.E. 92 ,  93  ( 1 9 1 4 ) .  

Of what v a l u e  i s  t h a t  r i g h t  i f  a p e r s o n ,  a b s e n t  p r o o f  o f  

f r a u d u l e n t  m i s r e p r e s e n t a t i o n ,  i s  n o t  a l l o w e d  t o  t e l l  a j u r y  h e  

would n o t  have  elected t o  have  some th ing  d o n e  t o  h i s  body  had  h e  

been  t o l d  o f  a l l  o f  t h e  material r i s k s  and  r e a s o n a b l e  - 

a l t e r n a t i v e s ?  The answer  i s  o b v i o u s ,  i t  i s  w o r t h l e s s .  

But what o f  t h e  p a t i e n t  who c a n  s u p p o s e d l y  p r o v e  f r a u d u l e n t  



m i s r e p r e s e n t a t i o n ?  O r ,  i f  i t  c a n  b e  s a i d  t h a t  t h e  f a i l u r e  t o  

a d v i s e  o f  t h e  r i s k s  a n d  a l t e r n a t i v e s  amounts  t o  f r a u d ,  i s  t h a t  

p a t i e n t ' s  b u r d e n  f a i r ?  

A s  shown be low,  t h i s  class o f  p a t i e n t s  c a n n o t  f a i r l y  r e b u t  

t h e  p r e s u m p t i o n  e i t h e r .  

The p l a i n  l a n g u a g e  o f  t h e  s t a t u t e  r e q u i r e s  p r o o f  of  a n  

i n t e n t i o n a l  t o r t ,  f r a u d ,  i n  o r d e r  t o  e v e r  g e t  t o  t h e  n e g l i g e n c e  

i s s u e .  The s t a t u t e  s a y s :  " . . . i f  t h e r e  - w a s  a f r a u d u l e n t  

m i s r e p r e s e n t a t  i o n  ( s i c  ) . . . " T h i s  c l e a r l y  p l a c e s  t h e  bu rden  o f  

p r o v i n g  t h e  i n t e n t i o n a l  t o r t  o f  f r a u d  on t h e  p a t i e n t .  The 

s t a t u t e  d o e s  n o t  s a y  " e v i d e n c e  o f "  o r  a n y  s i m i l a r  l a n g u a g e ;  i t  

r e q u i r e s  p r o o f  t h e r e  w a s  f r a u d .  What t h e n  i s  t h e  p r a c t i c a l  - 

e f f e c t  o f  t h i s  p r o o f ?  

T h i s  p r o o f  s u b j e c t s  t h e  p h y s i c i a n  t o  p u n i t i v e  damages i n  

Informed Consent  cases s i n c e  f r a u d  i s ,  b y  d e f i n i t i o n ,  an  

i n t e n t i o n a l  t o r t .  American I n t e r n a t i o n a l  Land Corp.  v .  Hanna, 

323 So.2d 567 ( F l a .  1 9 7 5 ) .  A l s o ,  i f  one  v i e w s  t h e  c o n s e n t  fo rm 

as a c o n t r a c t  be tween  t h e  p a t i e n t  and  t h e  p h y s i c i a n ,  p r o o f  o f  

f r a u d  r e b u t s  and  b r e a c h e s  t h a t  " c o n t r a c t " .  What now i s  t h e  

P l a i n t i f f  t o  do  w i t h  t h e  d o c t r i n e  t h a t  p u n i t i v e  damages are n o t  

r e c o v e r a b l e  f o r  b r e a c h  o f  c o n t r a c t ?  American I n t e r n a t i o n a l  Land 

Corp.  v .  Hanna, s u p r a ;  A s s o c i a t e d  Heavy Equipment S c h o o l s ,  I n c .  

v .  M a s i e l l o ,  219 So.2d 465 ( F l a .  3 r d  DCA 1 9 6 9 ) ;  G r i f f i t h  v .  

Shamrock V i l l a g e ,  I n c . ,  94 So.2d 854 ( F l a .  1 9 5 7 ) .  

Next ,  Responden t s  would c a l l  t o  t h i s  C o u r t ' s  a t t e n t i o n  t h e  

P l a i n t i f f ' s  b u r d e n  o f  p r o o f  u n d e r  t h i s  s t a t u t e .  P l a i n t i f f  must 

p r o v e  t h a t  f o u r  s e p a r a t e  a n d  d i s t i n c t  acts o c c u r r e d :  F i r s t ,  t h a t  



t h e  p h y s i c i a n  commit ted  t h e  i n t e n t i o n a l  t o r t  o f  f r a u d  i n  

o b t a i n i n g  h e r  s i g n a t u r e  b y  i n t e n t i o n a l l y  m i s r e p r e s e n t i n g  a 

material f a c t ,  on which t h e  p a t i e n t  r e l i e d .  Second,  t h a t  t h e  

p a t i e n t  c o n s e n t e d  t o  t h e  p r o c e d u r e  b e c a u s e  o f  t h e  f r a u d u l e n t  

m i s r e p r e s e n t a t i o n .  T h i r d ,  t ha t  t h e  p h y s i c i a n  n e g l i g e n t l y  f a i l e d  

t o  t e l l  h e r  o f  o n e  o r  more o f  t h e  material r i s k s  o f  t h e  p r o c e d u r e  

and  o n e  o r  more o f  t h e  r e a s o n a b l e  a l t e r n a t i v e s .  F o u r t h ,  t h a t  s h e  

would n o t  have  c o n s e n t e d  t o  t h e  p r o c e d u r e  had  s h e  been  t o l d  o f  

t h e  o m i t t e d  material  r i s k s  and  r e a s o n a b l e  a l t e r n a t i v e s  . 
Respondents  s u b m i t  t h a t  t h i s  i s  a n  i n s u r m o u n t a b l e  bu rden .  

The p a t i e n t  now h a s  t o  f i n d  a p h y s i c i a n  who w i l l  o p i n e  t h a t  

t h e  d e f e n d a n t  p h y s i c i a n  was n e g l i g e n t  - and  t h a t  t h e  material 

m i s r e p r e s e n t a t  i o n  w a s  f r a u d u l e n t  ! O r ,  d i d  t h e  l e g i s l a t u r e  mean 

f o r  t h e  f r a u d  q u e s t i o n  t o  b e  a j u r y  i s s u e  n o t  n e e d i n g  e x p e r t  

t e s t i m o n y  t o  a i d  them? One c e r t a i n l y  g e t s  no h i n t  f rom r e a d i n g  

768.46,  t h e  s o l e  s t a t u t o r y  b a s i s  o f  t h i s  a c t i o n .  

A s  was s o  c o r r e c t l y  n o t e d  i n  C l a r k e  v .  S a n d e r s ,  363 So.2d 

843 ( 4 t h  DCA 1 9 7 8 ) ,  a t  844: 

" I t  i s  common knowledge i t  i s  d i f f i c u l t  t o  o b t a i n  
e x p e r t  t e s t i m o n y  i n  p r o f e s s i o n a l  m a l p r a c t i c e  cases 
and  i t  i s  o b v i o u s  m a l p r a c t i c e  can  h a r d l y  b e  p roved  
w i t h o u t  s u c h  e v i d e n c e .  . . . " 
Negl igence  i s  e a s y  t o  p r o v e  compared t o  p r o v i n g  a p h y s i c i a n  

w a s  g u i l t y  o f  f r a u d  and  s h o u l d  b e  made t o  p a y  b o t h  compensa to ry  

and  p u n i t i v e  damages.  - 
I n  p r a c t i c a l  a p p l i c a t i o n  what happens  when a j u r y  f i n d s  t h e  

d o c t o r  d i d  f r a u d u l e n t l y  m i s r e p r e s e n t  a mater ia l  f a c t  and  was 



n e g l i g e n t  i n  f a i l i n g  t o  t e l l  t h e  p a t i e n t  some o r  a l l  o f  t h e  

material r i s k s  and  r e a s o n a b l e  a l t e r n a t i v e s ?  F i r s t ,  i t  i s  o b v i o u s  

a j u r y  c a n n o t  l e g a l l y  f i n d  f o r  t h e  P l a i n t i f f  w i t h o u t  f i n d i n g  

t h e r e  was a f r a u d u l e n t  m i s r e p r e s e n t a t i o n  i n  o b t a i n i n g  t h e  

c o n s e n t .  Thus i n  a l l  Informed Consent  c a s e s  won b y  t h e  - 

P l a i n t i f f s  t h e r e  w i l l  b e  a t  least  a v e r d i c t  f o r  compensa to ry  and  

p u n i t i v e  damages b e c a u s e  o f  a f i n d i n g  o f  f r a u d .  Even i f  a j u r y  

awarded no  p u n i t i v e  damages t h e y  s t i l l  must f i n d  f r a u d ! 7 )  Where 

d o e s  t h i s  t h e n  l e a v e  t h e  P l a i n t i f f  and  t h e  p h y s i c i a n ?  S i n c e  

t h e r e  c a n n o t  b e  a v e r d i c t  f o r  n e g l i g e n c e  w i t h o u t  f i r s t  a v e r d i c t  

f o r  f r a u d ,  is  t h e  j u r y  t o  a p p o r t i o n  t h e  compensa to ry  damages 

be tween  t h e  f r a u d u l e n t  m i s r e p r e s e n t a t  i o n  and  t h e  n e g l i g e n c e ?  

S i n c e  768.46 g i v e s  u s  no  g u i d e l i n e  and  s i n c e  t h e r e  i s  o n l y  

one  t o t a l  i n j u r y ,  Hoffman v .  J o n e s ,  280 So.2d 431  ( F l a .  1 9 7 3 )  and  

G u t i r r e z  v .  Murdock, 300 So.2d 689 ( F l a .  3 r d  DCA 1 9 7 4 )  c a n  b e  

r e a d  as  h o l d i n g  t h a t  a j u r y  may - n o t  a p p o r t i o n  damages be tween  two 

t h e o r i e s  o f  l i a b i l i t y .  Thus ,  w e  now have  a v e r d i c t  b a s e d  e i t h e r  

on  f r a u d  o r  a m i x t u r e  o f  f r a u d  and  n e g l i g e n c e .  

Assuming t h e  i n s u r e r s  w r i t i n g  c o v e r a g e  i n  F l o r i d a  d r a f t  

t h e i r  p o l i c i e s  t r a c i n g  t h e  a p p l i c a b l e  word ing  o f  F.S. ,  S e c t i o n s  

768.45,  768 .46 ,  768 .48 ,  768 .49 ,  768 .50 ,  768.51 and  768.54,  one  

sees q u i t e  r e a d i l y  t h e r e  would b e  no c o v e r a g e  f o r  a p h y s i c i a n  

found  g u i l t y  o f  f r a u d u l e n t  m i s r e p r e s e n t a t i o n .  These  p r o v i s i o n s  

a l l  s p e a k  o f  " n e g l i g e n c e  o f  a h e a l t h  care p r o v i d e r " ,  n o t  f r a u d .  

Q u i t e  a r e s u l t  f o r  a s t a t u t e  t h a t  w a s  p a s s e d  t o  l o w e r  and  make 

a v a i l a b l e  m a l p r a c t i c e  i n s u r a n c e  f o r  d o c t o r s  i n  F l o r i d a !  Carter  



v .  Sparkman, 335 So.2d 802, 805,  806,  ( F l a .  1976 ) .  I t  s e e m s  

ax ioma t i c  t h a t  i n su rance  coverage t h a t  never  ha s  t o  be  p a i d  ou t  

should  be  cheap. Indeed,  it should  be  f r e e .  

Even i f  t h i s  coverage r ea son ing  does  no t  p e r t a i n ,  s i n c e  w e  

have no a c t u a l  p o l i c y  t o  rev iew,  i t  i s  abundant ly  clear t h a t  i n  

a t  least two s i t u a t i o n s  t h e  phys i c i an  w i l l  b e  paying a t  least t h e  

p u n i t i v e  damages ou t  of  h i s  own pocke t .  

F i r s t ,  i f  he i s  an employee of  a S t a t e  agency,  F.S. 

768 .28(5)  p rov ides :  "The s t a t e  and i t ' s  agenc i e s  and 

s u b d i v i s i o n s  s h a l l  be l i a b l e  f o r  t o r t  c l a i m s . .  .but  l i a b i l i t y  

s h a l l  no t  i n c l u d e  p u n i t i v e  damages. . . :"  

Or, i f  t h e  d o c t o r  i s  a  member o f  t h e  P a t i e n t ' s  Compensation 

Fund, F.S. 7 6 8 . 5 4 ( 2 ) ( b )  s ays :  "The fund s h a l l  n o t  be  r e s p o n s i b l e  

f o r  payment of  p u n i t i v e  damages awarded f o r  a c t u a l  o r  d i r e c t  

neg l igence  o f  t h e  h e a l t h  c a r e  p r o v i d e r  member." 

Thus, w e  see a t  l e a s t  two v e r y  c l e a r  examples o f  how 

l e g i s l a t i v e  z e a l  t o  f u r t h e r  immunize t h e  medical  p r o f e s s i o n ,  i n  

a c t u a l i t y  s t a t u t o r i l y  exposes  them t o  p u n i t i v e  damages and a  

p o t e n t i a l  l o s s  of  i n su rance  coverage.  And, p o s s i b l y  t h e i r  

l i c e n s e  t o  p r a c t i c e .  ( See Medical P r a c t i c e s  Act ,  Sec t  i on  

( 8  
4 5 8 . 3 3 1 ( m ) ( o ) ( p ) ( t )  (See  Appendix 2 ) .  And i t  c l e a r l y  burdens  t h e  

i n j u r e d  p a t i e n t  w i t h  t h e  problems of  t r y i n g  t o  c o l l e c t  h e r  

judgment from a phys i c i an  who undoubtably ha s  s k i l l f u l l y  

p r o t e c t e d  h i s  p e r s o n a l  a s s e t s .  

It should  be  c l e a r  from t h i s  a n a l y s i s  t h a t  n e i t h e r  t h e  

p a t i e n t ,  who has  ev idence  of  f r a u d u l e n t  m i s r e p r e s e n t a t i o n ,  nor  

t h e  one who does  n o t ,  has  a " f a i r "  way t o  r e b u t  t h i s  c o n c l u s i v e  



presumpt ion.  S t raughn  v .  Land Management, I n c ,  s u p r a .  

The p a t i e n t  who h a s  no ev idence  o f  f r a u d  f a c e s  e i t h e r  

summary judgment,  d i r e c t e d  v e r d i c t ,  o r  v i r t u a l l y  c e r t a i n  j u r y  

v e r d i c t  a g a i n s t  h e r  i f  t h e  j u r y  f o l l o w s  t h e  c o u r t ' s  i n s t r u c t i o n .  

Or ,  a s  l i k e l y  would have happened i n  t h i s  c a s e ,  a Judgment 

Notwi ths tand ing  t h e  V e r d i c t  i f  t h e  j u r y  had found f o r  Mrs. 

Cunningham on e i t h e r  of  t h e  informed c o n s e n t  i s s u e s .  R e c a l l ,  t h e  

t r i a l  c o u r t  r e s e r v e d  r u l i n g  on D e f e n d a n t ' s  motion f o r  d i r e c t e d  

v e r d i c t  on t h e  informed c o n s e n t  i s s u e s .  

The p a t i e n t  who can p rove  f r a u d u l e n t  m i s r e p r e s e n t a t i o n ,  i s  

caugh t  i n  a t r u e  "Catch 2 2 "  s i t u a t i o n .  She must come forward  

w i t h  h e r  e v i d e n c e  of  f r a u d .  But i f  s h e  d o e s ,  s h e  f a c e s  t h e  

s t a r k  p r o b a b i l i t y  o f  b e i n g  unab le  t o  c o l l e c t  h e r  judgment o r  a t  

least p o r t  i o n s  t h e r e o f .  

T r u l y  t h i s  l e g i s l a t i o n  i s  a r b i t r a r y ,  o p p r e s s i v e ,  

i n t r i n s i c a l l y  u n f a i r ,  i r r a t i o n a l  i n  t h e  ex t reme ,  and d e n i e s  

s u b s t a n t i v e  due  p r o c e s s  and e q u a l  p r o t e c t i o n  o f  t h e  l a w .  

And why i s  t h e r e  a need f o r  t h i s  presumpt ion?  According t o  

a  f a i r l y  r e c e n t  a r t i c l e  i n  The Orlando S e n t i n e l  b y  t h e  P r e s i d e n t  

o f  t h e  Orange County Medical  S o c i e t y ,  d o c t o r s  win o v e r  80 p e r c e n t  

of  t h e  cases t r i e d  a g a i n s t  them! ( S e e  Appendix 3 )  I f  t h i s  

s t a t i s t i c  i s  t o  be b e l i e v e d  i t  i s  t h e  p a t i e n t  who needs  t h e  h e l p  

of  a  presumpt ion .  That i s  u n l e s s  w e  a r e  t o  abandon t h e  informed 

c o n s e n t  d o c t r i n e  a l t o g e t h e r ,  as t h i s  l e g i s l a t i o n  e f f e c t i v e l y  

does .  

Is t h i s  l e g i s l a t i v e  p r o t e c t i o n  so bad? It i s  when one  



c o n s i d e r s  t h a t  l o n g  h a u l  t r u c k e r s  and  a i r l i n e  p i l o t s  d o  n o t  e n j o y  

a n y  s p e c i a l  i n t e r e s t  l e g i s l a t i v e  p r o t e c t i o n .  While  a d o c t o r  c a n  

o n l y  k i l l  o r  m a i m  o n e  p a t i e n t  a t  a t i m e ,  a t r u c k e r  c a n  wipe  o u t  

e n t i r e  f a m i l i e s  w i t h  o n e  n e g l i g e n t  act .  S i m i l a r l y  a n  a i r p l a n e  

p i l o t  c a n  k i l l  o r  p e r m a n e n t l y  i n j u r e  l i t e r a l l y  h u n d r e d s  o f  p e o p l e  

i n  o n e  s i n g l e  mishap .  

Responden t s  submi t  t h a t  t h e  l e g i s l a t u r e  ' s e f f o r t s  t o  

a l l e v i a t e  o n e o r o u s  i n s u r a n c e  premiums are l a u d a t o r y ,  whe the r  

d i r e c t e d  toward  v e h i c l e  o p e r a t o r s  o r  p e r s o n s  r e n d e r i n g  

p r o f e s s i o n a l  s e r v i c e s .  B u t ,  t h o s e  s t a t u t e s  must y i e l d  t o  

i n d i v i d u a l  r i g h t s  p r o t e c t e d  b y  t h e  F l o r i d a  C o n s t i t u t i o n ,  a 

document e n a c t e d  b y  t h e  d i r e c t  v o t e  o f  t h e  p e o p l e  o f  t h e  S t a t e .  

The F i f t h  D i s t r i c t  J udges  u n d o u b t a b l y  had t h i s  i n  mind when 

t h e y  unan imous ly  h e l d  t h a t  a p a t i e n t  f a c e d  w i t h  t h i s  s t a t u t e ,  

d o e s  n o t  have  a f a i r  way t o  r e b u t  t h i s  c o n c l u s i v e  p r e s u m p t i o n  

a n d ,  t h e r e f o r e ,  found  t h e  s t a t u t e  u n c o n s t i t u t i o n a l .  Responden t s  

s u b m i t  t h a t  d e c i s i o n  s h o u l d  b e  a f f i r m e d  b y  t h i s  C o u r t .  



CONCLUSION 

The F l o r i d a  M e d i c a l  Consen t  Law, F.S.  7 6 8 . 4 6  c l e a r l y  

d i s c r i m i n a t e s  a g a i n s t  t h e  p a t i e n t  and  i n  f a v o r  o f  t h e  p h y s i c i a n ,  

t h u s ,  d e n y i n g  t h e  p a t i e n t  e q u a l  p r o t e c t i o n  o f  t h e  l a w s  as 

g u a r a n t e e d  b y  t h e  F l o r i d a  a n d  F e d e r a l  C o n s t i t u t i o n .  

The l aw  i s  u n c o n s t i t u t i o n a l  b e c a u s e  t h e r e  i s  no r a t i o n a l  

r e l a t i o n s h i p  be tween  t h e  f a c t  p r o v e d  b y  p r o d u c i n g  t h e  s i g n e d  

c o n s e n t  a n d  t h e  f a c t s  presumed b e c a u s e  o f  t h e  w r i t t e n  s i g n a t u r e  

o f  t h e  p a t i e n t .  

Even a s suming  t h e r e  i s  some r a t i o n a l  r e l a t i o n s h i p  be tween  

t h e  f a c t s  p r o v e n  and  t h e  f a c t s  c o n c l u s i v e l y  p r e sumed ,  t h e  p a t i e n t  

d o e s  n o t  have  a f a i r  way t o  r e b u t  t h e  p r e s u m p t i o n  a n d  t h e r e f o r e  

t h e  l a w  i s  c l e a r l y  u n c o n s t i t u t i o n a l .  

Responden t s  a s k  t h i s  C o u r t  t o  a f f i r m  t h e  f i n d i n g s  a n d  

c o n c l u s i o n s  o f  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l s .  
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