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I N  THE FLORIDA SUPREI'm COURT 

KENNETH WHITEHEAD, 

P e t i t i o n e r ,  

v. 

STATE OF FLORIDA, 

Respondent . 

CASE NO. 6 7 , 0 5 3  

BRIEF OF PETITIONER ON THE PlEEITS 
- 

I PRELII'4INARY STATEMENT 

P e t i t i o n e r  w i l l  d e s i g n a t e  r e f e r e n c e s  t o  t h e  c o n s e c u t i v e l y  

numbered t r a n s c r i p t  of  t h e  r e c o r d  on appea l  and of  t h e  v a r i o u s  

p roceed ings  by u se  of  t h e  symbol "R" fo l lowed by t h e  page num- 

b e r  appea r ing  i n  t h e  lower  r i g h t  hand co rne r .  

At tached  h e r e t o  a s  Appendix A i s  t h e  l o w e r  t r i b u n a l ' s  

o-ginion. Appendix B i s  P e t i t i o n e r ' s  motion f o r  r e h e a r i n g ,  and 

Appendix C is  t h e  o r d e r  denying r e h e a r i n g .  



I1 STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  was charged by i n fo rma t ion  f i l e d  i n  t h e  C i r c u i t  

Court  of  Alachua County w i t h  a t t empted  murder i n  t h e  f i r s t  de- 

g r e e  ( R  9 , l O ) .  The s t a t e  f i l e d  a  n o t i c e  of  i n t e n t i o n  t o  seek  

an enhanced p e n a l t y  under S e c t i o n  775.084, F l a .  S t a t . ,  should  

P e t i t i o n e r  be  conv ic t ed  ( R  3 6 ) .  

P e t i t i o n e r  was t r i e d  by j u r y  and found g u i l t y  of  t h e  less- 

er o f f e n s e  of aggrava ted  b a t t e r y  ( R  3 8 ) .  A f t e r  t h e  v e r d i c t  was 

r e t u r n e d  t h e  s t a t e  f i l e d  ano the r  n o t i c e  s eek ing  t o  have P e t i t i o n -  

er sen tenced  a s  an h a b i t u a l  o f f e n d e r  ( R  57) . 
A p re sen t ence  i n v e s t i g a t i o n  r e p o r t  was o rde red  and a  sen- 

t e n c i n g  h e a r i n g  h e l d  ( R  529; 657-724). 

A t  t h e  s en t enc ing  h e a r i n g  t h e  P e t i t i o n e r  s t i p u l a t e d  t h a t  

t h e  c o n t e n t s  of  t h e  p r e sen t ence  i n v e s t i g a t i o n  r e p o r t  w e r e  ac- 

c u r a t e  ( R  659, 660 ) .  The r e p o r t  e s t a b l i s h e d  t h a t  P e t i t i o n e r  

was conv ic t ed  on June 1 9 ,  1978 of bu rg l a ry .  H e  was sen tenced  

t o  t h e  Department of Cor r ec t i ons  and subsequen t ly  p a r o l e d  i n  

December of  1979. P a r o l e  was revoked and P e t i t i o n e r  was s e n t  

back t o  p r i s o n  where he remained u n t i l  November 1, 1982. P e t i -  

t i o n e r  had n o t  been pardoned f o r  t h a t  o f f e n s e  ( R  61,  661 ) .  

Lynn Brown, a  p roba t i on  o f f i c e r  w i t h  t h e  Department of  

C o r r e c t i o n s ,  t e s t i f i e d  t h a t  h e  had p repared  t h e  ? r e sen t ence  

i n v e s t i g a t i o n  r e p o r t .  That  document showed t h a t  P e t i t i o n e r  

had been a r r e s t e d  i n  Maryland on August 8 ,  1980 and charged 

w i t h  a s s a u l t  w i t h  i n t e n t  t o  commit murder. Brown spoke t o  t h e  

o f f i c e r  who a r r e s t e d  P e t i t i o n e r  on t h a t  charge  and he t o l d  

Brown t h e  f a c t s  l e a d i n g  t o  t h e  a r r e s t .  P e t i t i o n e r  had been 

among a  group of migrant  workers t r a v e l i n g  a s  a  group when an 



argument developed and t h e  P e t i t i o n e r  s t abbed  one o f  t h e  o t h e r  

occupan ts  of t h e  v e h i c l e .  Tlle c a s e  had n o t  been p r o s e c u t e d ,  

however, because t h e  w i t n e s s e s  d i sappeared  ( R  666,  667) . 
Based upon 11 y e a r s  expe r i ence  i n  p roba t i on  and p a r o l e  

s u p e r v i s i o n  Brown t e s t i f i e d  t h a t  t h e r e  was a ve ry  good l i k e l i -  

hood P e t i t i o n e r  was l i k e l y  t o  engage i n  f u t u r e  c r i m i n a l  conduct  

( R  668 ) .  

D e t e c t i v e  Tom Ter ry  of  t h e  G a i n e s v i l l e  P o l i c e  Department 

t e s t i f i e d  t h a t  P e t i t i o n e r  had been charged w i t h  armed robbery 

i n  1977 b u t  t h e r e  was no  t r i a l  o r  c o n v i c t i o n  because t h e  v i c t i m  

was r e t a r d e d  ( R  672) . Ter ry  s a i d  P e t i t i o n e r  had a "very  bad 

r e p u t a t i o n "  f o r  committing c r imes  ( R  18) . 
Detec t i ve  Cha r l e s  Henderson t e s t i f i e d  he  a r r e s t e d  P e t i t i o n e r  

i n  1977 f o r  t h e  armed robbery of  J u l i a n  Barnes and had i n t e r -  

@ viewed a co-defendant  who i m p l i c a t e d  P e t i t i o n e r  i n  t h a t  o f f e n s e  

( R  675, 676) .  The charge  had been d i smi s sed  because  t h e  v i c t i m  

was n o t  competent ( R  677 ) .  I n  D e t e c t i v e  Henderson's  op in ion  

P e t i t i o n e r  was a t h r e a t  t o  t h e  community ( R  679) .  

Kimberly Faye Johnson was a f r i e n d  o f  t h e  P e t i t i o n e r .  She 

s a i d  he  had a r e p u t a t i o n  i n  t h e  community f o r  " s t e a l i n g  t h i n g s "  

( R  684) .  She s a i d  s h e  had been w i t h  P e t i t i o n e r  f i v e  o r  s i x  

t i m e s  when s t o l e  lunch meat from a convenience s t o r e  i n  Gaines- 

v i l l e  ( R  684, 685) . P e t i t i o n e r  had neve r  been caught  committ ing 

any of t h o s e  t h e f t s  ( R  685) . 
P o l i c e  Se rgean t  A.C. Smith s a i d  P e t i t i o n e r  had a r e p u t a t i o n  

f o r  be ing  a " t h i e f  . . . i n  n a r c o t i c  c i r c l e s ,  b u r g l a r y ,  r obbe ry ,  

ag. b a t t e r y ,  j u s t  k n m a s  a crook." ( R  690 ) .  

John L a s s i t e r  w i th  t h e  Alachua County Department of  Cor- 

r e c t i o n s  s a i d  P e t i t i o n e r  had been i n  t h e  j a i l  s i n c e  May 4 ,  1983 



( t h e  h e a r i n g  was h e l d  January  13 ,  1984) . During t h a t  t i m e  

L a s s i t e r  s a i d  P e t i t i o n e r ' s  behav io r  had been " a g g r e s s i v e  and 

abus ive  toward s t a f f  and o t h e r  r e s i d e n t s ,  d i s r u p t i v e  and ve ry  

d i s r e s p e c t f u l . "  ( R  696 ) .  L a s s i t e r  a l s o  s a i d  t h e r e  had been 

an i n c i d e n t  a t  t h e  j a i l  when P e t i t i o n e r  had grabbed a  female 

inmate ( R  696, 6 9 7 ) .  P e t i t i o n e r  a l s o  had t h r e a t e n e d  t o  k i l l  

O f f i c e r  D.  Wright  ( R  697) . 
O f f i c e r  Wright  t e s t i f i e d  t h a t  P e t i t i o n e r  had t h r e a t e n e d  t o  

do him b o d i l y  harm on t h r e e  occa s ions  ( R  699, 700) . 
C o r r e c t i o n s  O f f i c e r  K . W .  P h i l l i p s  s a i d  t h a t  P e t i t i o n e r  

had h i t  ano the r  inmate who had h i s  back t u r n e d  a f t e r  P e t i t i o n e r  

and t h e  inmate had been a rgu ing  ( R  702, 703) . 
P e t i t i o n e r  t e s t i f i e d  t h a t  he  was t h e  youngest  of seven 

b r o t h e r s ,  most of whom had been i n  and o u t  o f  j a i l  ( R  704, 705) . 

a H e  had used a l c o h o l  and o t h e r  d rugs  s i n c e  he was 11 o r  12 ( R  

704, 705 ) .  H e  s a i d  he  had never  s t o l e n  food from a  convenience 

s t o r e  ( R  706) .  

Concerning t h e  cha rge s  t h a t  o r i g i n a t e d  i n  Maryland t h e  

P e t i t i o n e r  s a i d  he  was de fend ing  h imse l f  from a  man who had 

a t t a c k e d  him w h i l e  t hey  w e r e  r i d i n g  a  bus ( R  707, 708) .  

A t  t h e  conc lu s ion  of  t h e  ev idence  t h e  s t a t e  contended 

t h a t  t h e  q u e s t i o n  b e f o r e  t h e  c o u r t  was "whether o r  n o t  t h e  

p u b l i c  needs  t o  be  p r o t e c t e d  from f u r t h e r  c r i m i n a l  a c t i v i t y  of  

t h i s  de f endan t .  " ( R  712) . The p r o s e c u t o r  r e l i e d  upon t h e  p r e -  

s en t ence  i n v e s t i g a t i o n  r e p o r t  f u r n i s h e d  t o  t h i s  Cour t  a s  a  

supp lementa l  r e c o r d  t o  contend t h a t  P e t i t i o n e r ' s  p r i o r  r e z o r d ,  

i n c l u d i n g  j u v e n i l e  o f f e n s e s  more t han  t h r e e  y e a r s  o l d ,  a r r e s t s  • f o r  which n o  c o n v i c t i o n s  w e r e  o b t a i n e d ,  and d i s c i 2 l i n a r y  re- 

p o r t s  f i l e d  w h i l e  P e t i t i o n e r  was an inmate  i n  t h e  Department 



of  C o r r e c t i o n s ,  j u s t i f i e d  f i n d i n g  P e t i t i o n e r  an h a b i t u a l  o f fend-  

e r  ( R  712-715). The p r o s e c u t o r  a l s o  contended t h a t  P e t i t i o n e r  

had l i e d  when t e s t i f y i n g  a t  t h e  t r i a l  ( R  716-717). 

P e t i t i o n e r ' s  counse l  admi t t ed  t h a t  t e c h n i c a l l y  he m e t  t h e  

s t a n d a r d  o f  be ing  a  h a b i t u a l  o f f e n d e r  b u t  t h a t :  

Whether h e ' s  a  danger  t o  t h e  community, 
I t h i n k  t h a t ' s  based  on a  l o t  o f  d i s c u s -  
s i o n  by p o l i c e  o f f i c e r s  who a r e  f a ced  
w i t h  h i s  r e p u t a t i o n ,  t h e  r e p u t a t i o n  o f  
h i s  f ami ly  and by t h o s e  who a r e  f a c i n g  
- - i n  an enviroment  where t h e y  a r e  n o t  
t r e a t i n g  h i s  problem. H e ' s  n o t  g o t t e n  
any a l c o h o l  o r  drug r e h a b i l i t a t i o n  
wh i l e  h e ' s  i n  t h e  county  j a i l .  H e  ' s  
been con f ined  o u t  t h e r e  i n  a  s i t u a t i o n  
whe re ' s  i t ' s  Kenny Whitehead a g a i n s t  
s o c i e t y ,  and h e ' s  r e a c t i n g  a s  an a l co -  
h o l i c  be ing  p u l l e d  o f f  would r e a c t .  

I t h i n k  t h a t  w e  do  need,  when h i s  sen-  
t e n c e  i s  cons ide r ed ,  t o  look and make 
s u r e  t h a t  he does  y e t  some s o r t  o f  t r e a t -  
ment f o r  drug and a l c o h o l ,  t h a t  t h a t  i s  
recogn ized  a s  one of  t h e  major  f a c t o r s  
c aus ing  h i s  behav io r  problems,  and t h a t  
t h e  sys tem a l s o  d e a l  w i t h  him on t h a t  
grounds and t h e  grounds t h a t  h i s  i n t e l -  
l i g e n c e  i s  b o r d e r l i n e .  Kenny p u t s  up 
a  good show, Kenny can  t a l k  a  good show. 
But you h e a r  him on t h e  s t a n d .  You 
heard  what  Mr. Groland s a i d  abou t  him. 
I d o n ' t  t h i n k  Kenny l i e s ,  Kenny j u s t  
doesn ' t know any d i f f e r e n t .  

Fol lowing t h e  arguments o f  counse l  t h e  t r i a l  judge took  

t h e  i s s u e  o f  whether  P e t i t i o n e r  shou ld  be s en t enced  a s  a  habi -  

t u a l  o f f e n d e r  under  advisement ( R  724 ) .  

A t  t h e  subsequen t  s e n t e n c i n g ,  P e t i t i o n e r ' s  counse l  announced 

t h a t  P e t i t i o n e r  was e l e c t i n g  t o  be  s en t enced  under  t h e  s e n t e n c i n g  

g u i d e l i n e s .  The t r i a l  judge found t h a t  P e t i t i o n e r  m e t  t h e  cr i-  

t e r i a  se t  by S e c t i o n  775.084 arid found P e t i t i o n e r  t o  be an 

h a b i t u a l  o f f e n d e r .  P e t i t i o n e r  was s en t enced  t o  30 y e a r s  i n  t h e  

Department o f  C o r r e c t i o n s  ( R  729-731). 



I n  response  t o  t h e  p r o s e c u t o r ' s  q u e s t i o n  t o  t h e  t r i a l  judge 

of whether  a  s e p a r a t e  o r d e r  was b e i n g  e n t e r e d  " f o r  d e p a r t i n g  

from t h e  g u i d e l i n e s  recommended s e n t e n c e ? " ,  t h e  t r i a l  judge 

s a i d  t h a t  he found P e t i t i o n e r  m e t  " a l l  t h e  c r i t e r i a  under P l o r i -  

da  S t a t u t e  775.084 a s  an h a b i t u a l  o f f e n d e r . "  ( R  732, 733) .  

Two days  l a t e r  a n o t h e r  p roceed ing  was h e l d  a t  which t h e  

P e t i t i o n e r  was informed of  h i s  r i g h t  t o  appea l  t h e  judgment and 

s en t ence .  P e t i t i o n e r ' s  counse l  asked him i f  t h e y  had d i s c u s -  

s ed  t h e  s e n t e n c i n g  s c o r e s h e e t ,  which i n d i c a t e d  a s e n t e n c e  of 

no more t han  t h r e e  and a h a l f  y e a r s  would be imposed assuming 

t h a t  t h e  g u i d e l i n e s  w e r e  fo l lowed.  Counsel  a l s o  aslted P e t i -  

t i o n e r  i s  he  had n o t  e x p l a i n e d  t o  him t h a t  t h e  c o u r t  cou ld  go 

o u t s i d e  t h e  g u i d e l i n e s  "upon w r i t t e n  r e p o r t "  ( R  738) .  P e t i t i o n e r  

acknowledged t h a t  he had d i s c u s s e d  t h e  g u i d e l i n e s  s e n t e n c e  w i t h  

counse l ;  and a w r i t t e n  e l e c t i o n  o f  s e n t e n c i n g  p rocedure  was 

execu ted  and f i l e d  a t  t h a t  t i m e  ( R  737-739, R 5 8 ) .  

The g u i d e l i n e s  s c o r e s h e e t  approved by t h e  t r i a l  judge had 

a recommended s e n t e n c e  o f  30 months t o  t h r e e  and a h a l f  y e a r s .  

The c o u r t ' s  30 y e a r  s e n t e n c e  was j u s t i f i e d  by t h e  h a b i t u a l  o f -  

f ende r  o r d e r  which was a t t a c h e d  ( R  6 6 ) .  Tha t  o r d e r  s t a t e s  i n  

p a r t  a s  f o l l ows :  

2. That  it i s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  
of  t h e  p u b l i c  t o  s e n t e n c e  t h e  Defendant  
t o  an ex tended  t e r m  o f  f i v e  y e a r s  a s  
p rov ided  i n  S e c t i o n  775.084(4) and 
t h i s  f i n d i n g  i s  based  upon t h e  f o l -  
lowing: ( a )  The t es t imony  of  w i t -  
n e s s e s  a t  t h e  t r i a l  i n  t h i s  cause  
a s  t o  t h e  c i rcumstances  su r round ing  
t h e  e n t i r e  s t a b b i n g  i n c i d e n t  which 
l e a d s  t h i s  Cour t  t o  conclude t h a t  
t h e  s t a b b i n g  of  Ar thur  Lee Johnson 
i n  t h e  bacl: by t h i s  Defendant ,  Ken- 
n e t h  Whitehead, was c r u e l ,  unpro- 
voked and cowardly. ( b )  The tes- 
timony o f  t h e  Defendant ,  Kenneth 
Whitehead,  a t  t r i a l  which t h i s  

- 6 -  



Court f i n d s  t o  be  unworthy of b e l i e f .  
( c )  The uncontes ted  tes t imony of De- 
t e c t i v e  Tom Terry of t h e  G a i n e s v i l l e  
P o l i c e  Department t h a t  t h e  Defendant 
Kenneth Whitehead has a r e p u t a t i o n  
wi th in  t h e  Ga inesv i l l e  P o l i c e  Depart- 
ment f o r  committing crimes w i t h i n  
t h e  community. (d )  The uncontes ted  
tes t imony of Detec t ive  Char les  Paul  
Henderson of t h e  G a i n e s v i l l e  P o l i c e  
Department concerning h i s  a r r e s t  
of t h e  Defendant Kenneth Whitehead 
i n  June ,  1977, f o r  an armed robbery 
charge and h i s  tes t imony l i kewise  un- 
con te s t ed  t h a t  t h e  v i c t i m  i n  t h i s  c a s e ,  
a r e t a r d e d  person ,  who knew t h e  Defen- 
dan t  i n  t h e  p a s t ,  p o s i t i v e l y  i d e n t i f i e d  
t h e  Defendant, Kenneth Whitehead, a s  
t h e  person who robbed him a t  kn i f e -  
p o i n t  and took $ 2 4 . 0 0  i n  U.S. Cur- 
rency from him. ( e )  The uncontes ted  
tes t imony from Sg t .  A.W. Smith of t h e  
G a i n e s v i l l e  Department who s a i d  he 
knows t h e  Defendant f o r  a number of 
yea r s  and t h e  Defendant has  a repu- 
t a t i o n  i n  t h e  community a s  being a 
"crook". ( f )  The Defendant ' s own 
tes t imony i n  c o u r t ,  a t  t h i s  hea r ing  
and a t  t r i a l  t h a t  he has  cont inuoously  
over t h e  y e a r s  imbibed i n  i l l e g a l  
d rugs .  (g )  The tes t imony of K i m  Fay 
Johnson who s a i d  t h a t  she  has  observ- 
ed t h e  Defendant on a t  l e a s t  f i v e  o r  
s i x  occas ions  i n  January o r  February 
of 1983 s h o p l i f t i n g  food from a l o c a l  
7-11 food s t o r e .  (h )  The tes t imony 
of Sg t .  John L a s s e t e r  of t h e  Alachua 
County Adult Detent ion Center  t h a t  i n  
October,  1983 he heard t h e  Defendant 
Kenneth Whitehead t h r e a t e n  t o  k i l l  
Cor rec t ions  O f f i c e r  Dee Wright an6 
t h a t  t h e  Defendant has  been agg res ive ,  
d i s r u p t i v e  and a c o n s t a n t  source  of 
problems dur ing  h i s  i n c a r c e r a t i o n  a t  
t h e  Alachua County Adult  Detent ion 
Center  s i n c e  May, 1983. (i) The tes- 
timony of  Cor rec t ions  O f f i c e r  Dee 
Wright who s t a t e d  t h a t  t h e  Defendant, 
Kenneth Whitehead, had twice  i n  t h e  
p a s t  t h r ea t ened  t o  k i l l  him (and on 
one occasion k i l l  h i s  family)  and 
O f f i c e r  Wrigh t ' s  tes t imony t h a t  t h e  
Ddfendant Kenneth Whitehead strucl: 
him i n  t h e  f a c e  i n  October,  1983 
whi le  s a i d  Defendant was i n c a r c e r a t e d  
i n  t h e  Alachua County Detent ion Center .  
( j )  The tes t imony of Cor rec t ions  Of- 
f i c e r  Char les  P h i l l i p s  t h a t  he observ- 
ed t h e  Defendant Kenneth Whit-head 



i n  an argument a t  t h e  Alachua County 
Detent ion Center  w i t h  ano the r  inmate 
i n  1983 and when t h e  o t h e r  person i n  
t h a t  argument t u rned  h i s  back and 
walked away from t h e  Defendant, s a i d  
Defendant s t r u c k  t h a t  person wi th  h i s  
f i s t  i n  t h e  head. (k )  The uncontes ted  
test imony of  Proba t ion  O f f i c e r  Lynn 
Brown a s  t o  how he ob ta ined  and com- 
p i l e d  a l l  of t h e  in format ion  i n  t h e  
P .S . I .  r e p o r t  (which t h e  Defendant 
through h i s  a t t o r n e y  has  s t i p u l a t e d  
i s  t r u e  and a c c u r a t e )  and f u r t h e r  
t h e  tes t imony of Lynn Brown t h a t  i n  
h i s  op in ion ,  which was n o t  ob j ec t ed  
t o ,  based upon e leven  (11) y e a r s  of 
exper ience  a s  a  Proba t ion  O f f i c e r  i n  
Michigan and F l o r i d a ,  it i s  l i k e l y  
t h a t  t h e  Defendant Kenneth Whitehead 
w i l l  con t inue  t o  engage i n  c r i m i n a l  
a c t i v i t i e s .  (1) The a c t u a l  c o n t e n t s ,  
hearsay  and o therwise ,  of t h e  P.S. I .  
r e p o r t  i t s e l f  which was s t i p u l a t e d  t o  
by t h e  Defendant and h i s  a t t o r n e y  a s  
be ing  brue and accu ra t e .  ( m )  The c r i -  
minal  records  s e c t i o n  of  t h e  P .S . I .  
r e p o r t  which s t a t e s  t h a t  a s  a  juve- 
n i l e  and an a d u l t  t h e  Defendant, a l -  
though 23 y e a r s  o l d ,  5as  been a r r e s t e d  
approximately 29 t i m e s  and has  a l -  
ready been convic ted  a s  a  j u v e n i l e  
and an a d u l t ,  of b u r g l a r y ,  b reak ing  
and e n t e r i n g ,  a t tempted robbery,  
s imple  a s s a u l t ,  t r e s p a s s  a f t e r  warn- 
i n g ,  and most r e c e n t l y ,  aggravated 
b a t t e r y .  (n )  The Defendant ' s  tes t i -  
mony a t  hea r ing  concerning an i n c i -  
den t  i n  Maryland i n  August, 1980 
where he s tabbed ano the r  and was 
a r r e s t e d  and j a i l e d  f o r  s e v e r a l  
months on t h e  charge of a s s a u l t  w i th  
i n t e n t  t o  commit murder and f u r t h e r  
t h e  uncontes ted test imony of Proba- 
t i o n  Of f i ce  Lynn Brown t h a t  s a i d  charge 
was dismissed because t h e  w i tnes ses  
w e r e  migrant  workers who could n o t  
be l o c a t e d  a f t e r  t h e  Defendant ' s  
a r r e s t .  (0) The p o r t i o n  of t h e  P.S. I .  
r e p o r t  which i n d i c a t e s  t h a t  t h e  Defen- 
dan t  was pa ro l ed  on December 18 ,  1979 
and then on June 3 ,  1981. had h i s  p a r o l e  
revoked f o r  f a i l i n g  t o  remain a t  l i b e r -  
t y  wi thout  v i o l a t i n g  t h e  law and being 
an absconder from supe rv i s ion .  

P e t i t i o n e r  f i l e d  a n o t i c e  of appea l  p ro  se on January 

30, 1984 (R 8 1 ) .  On t h e  same day h i s  counse l  f i l e d  a motion 
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t o  vaca t e  and c o r r e c t  sen tence  ( R  82-100). No o rde r  was e n t e r e d  

on c o u n s e l ' s  motion. Counsel f i l e d  a n o t i c e  of appea l  Febur- 

a r y  16 ,  1984 ( R  101) . 
On appea l ,  P e t i t i o n e r  argued t h a t  h i s  e l e c t i o n  t o  be sen- 

t enced  pursuant  t o  t h e  g u i d e l i n e s  was n o t  knowing and v o l u n t a r y ,  

because he  d i d  n o t  exp res s ly  g ive  up h i s  r i g h t  t o  p a r o l e .  The 

F i r s t  D i s t r i c t  Court  of Appeal app l i ed  p r i o r  d e c i s i o n s  and 

found t h a t  h i s  e l e c t i o n  s a t i s f i e d  t h e  " a f f i r m a t i v e "  s t a n d a r d ,  

b u t  c e r t i f i e d  t h e  q u e s t i o n  (Appendix A a t  2 ) .  P e t i t i o n e r  a l s o  

argued t h a t  t h e  h a b i t u a l  o f f ende r  Zindinq could  n o t  a c t  a s  a  

reason f o r  d e p a r t u r e  from t h e  recommended g u i d e l i n e s  sen tence .  

The F i r s t  D i s t r i c t  Court of Appeal d i s ag reed  and h e l d  t h a t  t h e  

f i n d i n g  of a  h a b i t u a l  fe lony  of fender  "a lone  i s  a  c l e a r  and con- 

v inc ing  reason f o r  depa r tu re  from t h e  g u i d e l i n e s .  " Appendix 

A a t  3 ) .  P e t i t i o n e r  cha l lenged  t h i s  l a t t e r  ho ld ing  by motion 

f o r  r ehea r ing  (Appendix B )  which was denied wi thout  comment 

(Appendix C)  . 
On May 2 1 ,  1985, a  t imely  n o t i c e  of d i s c r e t i o n a r y  review 

was f i l e d .  



I11 SUF,.IEIARY OF ARGUMENT 

I n  t h e  f i r s t  i s s u e ,  P e t i t i o n e r  w i l l  a rgue  t h a t  an e l e c -  

t i o n  t o  be  s en t enced  pu r suan t  t o  t h e  g u i d e l i n e s  must be  knowing 

and v o l u n t a r y ,  and made by t h e  de f endan t  h i m s e l f ,  w i t h  f u l l  

knowledge t h a t  he  ha s  g iven  up h i s  r i g h t  t o  p a r o l e .  

I n  t h e  second i s s u e ,  P e t i t i o n e r  w i l l  a rgue  t h a t  a  h a b i t u a l  

o f f e n d e r  f i n d i n g  canno t ,  i n  and of  i t s e l f ,  act  a s  a  j u s t i f i -  

c a t i o n  f o r  an upward d e p a r t u r e  from t h e  recommended s e n t e n c e .  



ISSUE I 

WHEN A DEFENDANT WHO COl/IEIITTED A CRIB% 
BEFORE 1 OCTOBER 1983 AFF1RMPATIVELY 
SELECTS SENTENCING PURSUANT T O  THE 
SENTENCING GUIDELINES, THE RECORD MUST 
SHOW THE DEFENDANT KNOWINGLY AND INTEL- 
LIGENTLY WAIVED THE R I G H T  TO PAROLE ELI -  
GIBILITY. 

The F i r s t  D i s t r i c t  h a s  i n  a  number c a s e s ,  i n  a d d i t i o n  t o  

t h e  i n s t a n t  one ,  h e l d  t h a t  an e l e c t i o n  t o  be s en t enced  under  t h e  

s e n t e n c i n g  g u i d e l i n e s  need on ly  be  " a f f i r m a t i v e "  a s  opposed t o  t h e  

more s t r i c t  "knowing and v o l u n t a r y "  s t a n d a r d .  Wil l iams v.  S t a t e ,  

454 So.2d 751 ( F l a .  1st DCA 1984 ) ;  K i s e r  v .  S t a t e ,  455 So.2d 1071 

( F l a .  1st DCA 1984) ; Coates  v .  S t a t e ,  458 So.2d 1219 ( F l a .  1st 

DCA 1984 ) ;  Jones  v .  S t a t e ,  459 So.2d 1151 ( F l a .  1st DCA 1 9 8 4 ) ;  

Cochran v .  S t a t e ,  ( F l a .  1st DCA 1984) , d i s c .  r ev .  

pend. No. 64,388; M i l l e t t  v .  S t a t e ,  460 S0.2d 202 ( F l a .  1st DCA 

1984) ; and Gage v .  S t a t e ,  461 So.2d 202 ( F l a .  1st DCA 1984) , d i s c .  

r ev .  pend. No. 66,389.  I n  a l l  o f  t h e s e  c a s e s ,  t h e  F i r s t  D i s t r i c t  

h a s  c i t e d  Moore v.  S t a t e ,  455 So.2d 535 ( F l a .  1st DCA 1984) i t s  

i n i t i a l  d e c i s i o n  on t h i s  q u e s t i o n ,  a s  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  

t h a t  an e l e c t i o n  need on ly  be  a f f i r m a t i v e .  

I n  Moore, t h e  c o u r t  found t h a t  n e i t h e r  t h i s  Cour t  nor  t h e  

L e g i s l a t u r e  had i n t ended  t h a t  an e l e c t i o n  be  any th ing  more t h a n  

" a f f i r m a t i v e " ,  s i n c e  t h a t  t e r m  i s  used b o t h  i n  S e c t i o n  921.001(4) 

( a ) ,  F l o r i d a  S t a t u t e s ,  and i n  t h i s  C o u r t ' s  op in ion  promulgated 

t h e  o r i g i n a l  g u i d e l i n e s  i n  1983, I n  re Rules o f  Cr imina l  P rocedure  

(Sen t enc ing  Gu ide l i ne s )  , The c o u r t  ap- 

p a r e n t l y  b e l i e v e d  t h a t  because  t h e  words "knowing and v o l u n t a r y "  do 

n o t  appear  i n  e i t h e r  s o u r c e ,  and t h e  t e r m  " a f f i r m a t i v e "  does ,  t h e n  

a  wa iver  need n o t  be knowing and voluntary. The problem w i t h  the First D i s t r i c t ' s  



s i m p l i s t i c  view of t h e  s t a t u t e  and r u l e  i s  t h a t  it ignores  t h e  

f a c t  t h a t  any defendant  who e l e c t s  t h e  g u i d e l i n e s  i s  n e c e s s a r i l y  

g iv ing  up a  va luab le  r i g h t  - - t h e  r i g h t  t o  p a r o l e .  

Without q u e s t i o n ,  i f  a  defendant  e l e c t s  t o  be sentenced 

under t h e  g u i d e l i n e s ,  he i s  n o t  e l i g i b l e  f o r  p a r o l e  on any p a r t  

of h i s  s en t ence ,  and he can onlly be r e l e a s e d  from p r i s o n  through 

one of t h r e e  o t h e r  s p e c i f i e d  methods: 

A person convic ted  of crimes committed 
on o r  a f t e r  October 1, 1983, o r  any 
o t h e r  person sentenced pursuant  t o  sen- 
t enc ing  g u i d e l i n e s  adopted under t h i s  
s e c t i o n  s h a l l  be r e l e a s e d  from i n c a r -  
c e r a t i o n  only  : 
( a )  Upon e x p i r a t i o n  of h i s  sen tence ;  
(b )  Upon e x p i r a t i o n  of h i s  sen tence  a s  
reduced by accumulated gain- t ime;  o r  
( c )  A s  d i r e c t e d  by an execu t ive  o rde r  
g r a n t i n g  clemancy. 

The p rov i s ions  of c h a p t e r  947 s h a l l  n o t  
be a p p l i e d  t o  such person.  

Sec t ion  921.001(8) ,  ~ l o r i d a  S t a t u t e s .  

The F h s t  D i s t r i c t ' s  s i m p l i S t i c  view a l s o  ignores  t h e  r u l e  

of law t h a t  when p a r o l e  i s  denied t o  someone who i s  o therwise  

e l i g i b l e  f o r  i t ,  an e x  p o s t  f a c t o  v i o l a t i o n  occurs .  

L e g i s l a t i v e  r e s t r i c t i o n  of t h e  s t a t u t o r y  r i g h t  t o  be con- 

s i d e r e d  f o r  p a r o l e  v i o l a t e s  t h e  ex  p o s t  f a c t o  c l a u s e s  of both  

t h e  s t a t e  and f e d e r a l  c o n s t i t u t i o n s ,  A r t .  I 889, 10 United S t a t e s  

C o n s t i t u t i o n  and A r t .  I ,  89 F l o r i d a  C o n s t i t u t i o n ,  i f  a p p l i e d  t o  

persons  whose o f f e n s e s  occurred p r i o r  t o  t h e  e f f e c t i v e  d a t e  of 

t h e  a c t  imposing t h e  r e s t r i c t i o n s .  For  example, i n  S t a t e  v. 

Will iams,  397 So. 2d 663 ( F l a .  1981) t h i s  Court he ld  t h a t  Sec t ion  

947 .16 (3 ) ,  F l o r i d a  S t a t u t e s ,  a u t h o r i z i n g  r e t e n t i o n  of j u r i s d i c -  

a t i o n  by t h e  t r i a l  judge t o  vaca t e  a  p a r o l e  o r d e r ,  had disadvan- 

tageous consequences and t h e r e f o r e  when app l i ed  t o  persons  whose 

crimes occurred be fo re  t h e  a c t  became e f f e c t i v e  was a  p r o h i b i t e d  



ex  p o s t  f a c t o  law. 

I n  Weaver v. Graham, 450 U.S. 2 4  (1981) t h e  Court he ld  

t h a t  a  s t a t u t e  dec reas ing  ga in  t i m e  c r e d i t s  was r e t r o a c t i v e  

i n  a p p l i c a t i o n  and t h e r e f o r e  v i o l a t e d  t h e  ex  p o s t  f a c t o  c l ause  

of t h e  c o n s t i t u t i o n ,  say ing :  

W e  need n o t  determine whether t h e  pros -  
p e c t  of t h e  ga in  t i m e  was i n  some t a c -  
t i c a l  sense  p a r t  of t h e  sen tence  t o  con- 
c lude  t h a t  it i n  f a c t  i s  one determinant  
of p e t i t i o n e r ' s  p r i s o n  t e r m  - and t h a t  
h i s  e f f e c t i v e  sen tence  i s  a l t e r e d  once 
t h i s  determinant  i s  changed. [ C i t a t i o n s  
omi t t ed ] .  -- See a l s o  ~ o d r i ~ u e z  v.  United 
S t a t e s  Pa ro l e  Commission, 594 F.2d 170 
(Ca. 7  1979) ( e l i m i n a t i o n  of p a r o l e  e l i g i -  
b i l i t y  h e l d  an e x  p o s t  f a c t o  v i o l a t i o n ) .  
W e  have p rev ious ly  recognized a  p r i s o n e r ' s  
e l i g i b i l i t y  f o r  reduced imprisonment i s  
a  s i g n i f i c a n t  f a c t o r  e n t e r i n g  i n t o  bo th  
t h e  d e f e n d a n t ' s  dec i s ion  t o  p l e a  bar-  
ga in  and t h e  j udge ' s  c a l c u l a t i o n  of t h e  
sen tence  t o  be imposed. - 

450 U.S. a t  31-32. 

The Third  D i s t r i c t  Court of Appeal has  a l r eady  t o l d  us  how 

it w i l l  r u l e  when faced  wi th  t h i s  i s s u e ,  i n  Gonzalez v .  S t a t e ,  

465 So.2d 613, 614 ( F l a .  3d DCA 1985) : 

Because w e  remand f o r  s en t enc ing ,  w e  
need n o t  decide t h e  f u r t h e r  p o i n t  posed 
by t h e  a p p e l l a n t  - namely, whether h e ,  a s  
a  person whose crime occur red  be fo re  Octo- 
b e r  1, 1983, and who i s  t h e r e f o r e  given 
t h e  r i g h t  t o  e l e c t  t o  be sentenced under 
t h e  g u i d e l i n e s ,  must on t h e  record  a f -  
f i r m a t i v e l y  waive h i s  r i g h t  t o  p a r o l e  
e l i g i b i l i t y  be fo re  h i s  e l e c t i o n  of 5uide- 
l i n e  s en t enc ing  w i l l  be deemed f r e e  and 
vo lun ta ry .  While t h e r e  i s  a u t h o r i t y  t h a t  
such an a f f i r m a t i v e  waiver i s  unnecessary,  
see, e . g . ,  H a r r i s  v. S t a t e ,  465 So.2d 
545 (E. 1st D-age v.  S t a t e ,  
461 So.2d 2 0 2  ( F l a .  1st DCA 1984) ; Coch- 
r an  v.  S t a t e ,  460 So.2d 542 ( F l a .  1 s t ~ ~ ~  
1984) ; Kise r  v .  S t a t e ,  455 So.2d 1071 
( F l a .  1st DCA 1984) ;  Moore v. S t a t e ,  
455 So.2d 535 ( F l a .  1st DCA 1984) , none- 
t h e l e s s ,  t h e  q u e s t i o n  has  been c e r t i f i e d  
t o  t h e  F l o r i d a  Supreme Court  a s  one of 
g r e a t  p u b l i c  importance,  and u n t i l  t h e  
q u e s t i o n  i s  f i n a l l y  r e so lved ,  t h e  t r i a l  

- 13 - 



c o u r t  would be  w e l l  adv i s ed  t o  o b t a i n  
t h e  d e f e n d a n t ' s  wa iver  o f  h i s  r i g h t  t o  
p a r o l e  e l i g i b i l i t y  p r eced ing  any resen-  
t e n c i n g  under t h e  g u i d e l i n e s .  

A fundamental  p r i n c i p l e  o f  law i s  t h a t  a  wa iver  o f  c o n s t i -  

t u t i o n a l  r i g h t s  canno t  be presumed from a  s i l e n t  r e co rd .  Carn- 

l e y  v .  Cochran,369 U.S. 508 (1962 ) ;  Boykin v.  Alabama, 395 U.S. 

238 (1969) .  The r e c o r d  f a i l s  t o  show t h a t  p e t i t i o n e r  knew o r  

unders tood  t h a t  i n  exchange f o r  s e l e c t i n g  g u i d e l i n e s  s e n t e n c i n g  

he was g i v i n g  up t h e  r i g h t  t o  p a r o l e  c o n s i d e r a t i o n  a t  any t i m e  

d u r i n g  t h e  s e n t e n c i n g  h e a r i n g s .  

The L e g i s l a t u r e  and t h i s  Cour t  have bo th  s t a t e d  t h a t  a  de-  

f endan t  cou ld  e lect  s e n t e n c i n g  under t h e  g u i d e l i n e s .  No pro-  
. " 

cedu re ,  however, was sugges t ed  o r  adopted f o r  making t h a t  elec- 

t i o n  a s  a  m a t t e r  o f  r e c o r d .  Because t h e  e l e c t i o n  i n h e r e n t l y  

i n v o l v e s  wa iver  o f  a  c o n s t i t u t i o n a l  r i g h t ,  t h e  r e c o r d  o f  t h a t  

e l e c t i o n  must show a  knowing and v o l u n t a r y  and i n t e l l i g e n t  wa ive r ,  

i n  t h e  same manner a s  t h e  r e c o r d  o f  a  g u i l t y  p l e a  must show t h e  

waiver  o f  c e r t a i n  c o n s t i t u t i o n a l  r i g h t s  g iven a t  t h a t  t i m e .  

F l o r i d a  Rule o f  Cr imina l  P rocedure  3.712 (c)  (iii) . Moreover, 

t h e  c o u r t  i s  r e q u i r e d  by t h a t  r u l e  t o  in fo rm t h e  de f endan t  o f  

any minimum s e n t e n c e s  o r  p o r t i o n s  o f  s e n t e n c e s  Zur ing which 

t h e r e  i s  no p a r o l e  e l i g i b i l i t y .  F l o r i d a  Rule o f  Cr imina l  Pro- 

cudure 3 . 1 7 2 ( c ) ( i ) ;  Peak v.  S t a t e ,  399 So.2d 1043 ( F l a .  5 t h  DCA 

1981) .  A p l e a  which i s  d e f e c t i v e  i n  non-compliance w i t h  t h i s  

r u l e  i s  v u l n e r a b l e  t o  a t t a c k .  Wil l iams v .  S t a t e ,  316 So.2d 267 

( F l a .  1975 ) .  

I n  S t a t e  v .  Green, 421 So.2d 508 ( F l a .  1982) , t h e  i s s u e  

was whether  it was e r r o r  t o  deny a  motion t o  v a c a t e  a  s e n t e n c e  

a f t e r  a  g u i l t y  p l e a  i n  which t h e  t r i a l  judge had f a i l e d  t o  i n -  

form t h e  de fendan t  o f  t h e  p o s s i b i l i t y  o f  r e t a i n i n g  j u r i s d i c t i o n  



t o  vaca t e  p a r o l e  du r ing  one - th i rd  of h i s  sen tence .  This  Court 

a he ld  t h a t  t h e  l a c k  of a  proper  advisement of t h e  consequences 

of t h e  p l e a  was r e v e r s i b l e  e r r o r .  

The i s s u e  he re  i s  s i m i l i a r  b u t  n o t  t h e  same a s  t h a t  i n  

Green. P e t i t i o n e r  i s  ask ing  t o  have t h e  oppor tun i ty  t o  wi th-  

draw h i s  s en t enc ing  e l e c t i o n .  The e r r o r  i n  n o t  s t a t i n g  t h e  

consequences of e l e c t i n g  t o  be sentenced under t h e  g u i d e l i n e s .  

The r eco rd  should have shown t h a t  p e t i t i o n e r  knew t h a t  a  sen- 

t ence  w i t h i n  t h e  g u i d e l i n e s  depr ived him of p a r o l e ;  t h a t  f o r  

t h e  g rave r  p o s s i b i l i t y  of  an aggravated sen tence  beyond t h e  guide- 

l i n e s  range ,  t h e r e  was n o t  p a r o l e  even f o r  t h a t  p o r t i o n  which 

dev ia t ed  from t h e  presumptive s en t ence ;  and t h a t  by choosing t h e  

g u i d e l i n e s  t h e  p r o t e c t i o n  a g a i n s t  ex  p o s t  f a c t o  laws was be ing  

r e l i nqu i shed .  

• The Sentencing Guide l ines  Commission apparen t ly  a n t i c i p a t e d  

t h a t  some waiver would be p laced  upon t h e  r eco rd .  The former 

Executive D i r e c t o r  of t h e  Commission, Robert Wesley, wrote t h e  

fo l lowing  : 

The r eco rd  should r e f l e c t  t h a t  t h e  de- 
fendant  unders tands  t h e  impact of t h e  
s e l e c t i o n ,  w i th  emphasis on t h e  f a c t  
t h a t  s /he  w i l l  be  i n e l i g i b l e  f o r  p a r o l e  
r e l e a s e .  

The F l o r i d a  Bar ,  Sentencing Guidel ines  and Sentencing Advocacy 

Seminar a t  1 . 6 .  

Moore i s  n o t  c o n t r o l l i n g  he re  because t h e  p o i n t  i s  n o t  

whether a  p a r t i c u l a r  word was used i n  a  r u l e  of procedure o r  

i n  a  s t a t u t e  i n  determining whether a  t r i a l  judge can a s c e r t a i n  

i f  a  defendant  unders tands  he i s  waiving t h e  r i g h t  t o  p a r o l e ;  

t h e  i s s u e  here  i s  whether t h e  c o n s t i t u t i o n a l  r i g h t  a g a i n s t  ex  

p o s t  f a c t o  laws was waived. S ince  t h e  waiver  o f  f e d e r a l  c o n s t i -  



t u t i o n a l  r i g h t s  i s  governed by f e d e r a l  s t anda rds  t h e  absence 

of p a r t i c u l a r  words i n  a  r u l e  of procedure o r  s t a t u t e  i s  i m -  

m a t e r i a l .  Even wi thout  a  p rocedura l  r u l e  enac ted  by t h i s  Court ,  

f e d e r a l  waiver s t anda rds  would c o n t r o l .  Moore's s i m p l i s t i c  

view does n o t  address  t h e  s e r i o u s  waiver of t h e  c o n s t i t u t i o n a l  

r i g h t  and t h e r e f o r e  should n o t  c o n t r o l  t h i s  i s s u e .  

P a r t i c u l a r l y  compell ing i s  t h e  t o t a l  s i l e n c e  of t h e  r eco rd  

a s  t o  p e t i t i o n e r ' s  knowledge of t h e  e x  p o s t  f a c t o  r i g h t s  o r  h i s  

a b i l i t y  t o  unders tand t h e  s e l e c t i o n  made by counsel .  

The c o n s t i t u t i o n a l  r i g h t  a g a i n s t  ex  p o s t  f a c t o  a p p l i c a t i o n  

of t h e  law i s  pe r sona l  t o  t h e  defendant  and t h e r e f o r e  must be 

e x e r c i s e d  p e r s o n a l l y  by t h e  defendant .  Brookhart  v. J a n i s  , 384 

U.S. 1 (1966) ( counse l  cannot waive h i s  c l i e n t ' s  r i g h t  n o t  t o  

p lead  g u i l t y  and t o  have a  t r i a l ;  defendant  n e i t h e r  p e r s o n a l l y  

waived h i s  r i g h t s  no r  acquiesced i n  h i s  l awyer ' s  a t tempted 

wa ive r ) .  Again, t h e  record  he re  i s  t o t a l l y  s i l e n t  on p e t i t i o n e r ' s  

pe r sona l  waiver  of h i s  f e d e r a l  c o n s t i t u t i o n a l  r i g h t .  Again, 

presumed waiver from a  s i l e n t  r eco rd  i s  impossible .  Carnley v.  

Cochran, supra ;  ~ o y k i n  v .  Alabama, supra .  

This  Court ,  moreover, i n  H a r r i s  v.  S t a t e ,  438 So.2d 787  

( F l a .  1983) he ld  t h a t  t h e  waiver  of t h e  d e f e n d a n t ' s  p rocedura l  

r i g h t  t o  have t h e  ju ry  i n s t r u c t e d  on l e s s e r  o f f enses  must be 

made pe r sona l ly  and n o t  j u s t  by counse l .  The record  i s  r equ i r ed  

t o  show t h a t  t h e  waiver was knowingly and i n t e l l i g e n t l y  made. 

There i s  nc such r u l e  of 2rocedure c u r r e n t l y  i n  e z f e c t .  Flore 

impor t an t ly ,  i n  Tucker v.  S t a t e ,  459 So.2d 306 ( F l a .  1984) ,  

t h i s  Court he ld  t h a t  a defendant  must p e r s o n a l l y  waive t h e  pro- 

t e c t i o n  of t h e  s t a t u t e  of l i m i t a t i o n s  when he  seeks  t o  have 

t h e  ju ry  i n s t r u c t e d  on l e s s e r  o f f enses  which o therwise  would be 



ba r red  by t h e  s t a t u t e  of l i m i t a t i o n s :  

The s t a t u t e  of l i m i t a t i o n s  defense  i s  
an a b s o l u t e  p r o t e c t i o n  a g a i n s t  prose- 
c u t i o n  o r  conv ic t ion .  Before a l lowing 
a  defendant  t o  d i v e s t  h imself  of  t h i s  
p r o t e c t i o n ,  t h e  c o u r t  must be s a t i s f i e d  
t h a t  t h e  defendant  h imse l f ,  p e r s o n a l l y  
and n o t  merely through h i s  a t t o r n e y  
a p p r e c i a t e s  t h e  n a t u r e  of t h e  r i g h t  he 
i s  renouncing and i s  aware of t h e  po- 
t e n t i a l  consequences of h i s  d e c i s i o n .  
W e  agree  wi th  t h e  s t a t e ' s  p o s i t i o n  
t h a t  an e f f e c t i v e  waiver may only be 
made a f t e r  a  de te rmina t ion  on t h e  record  
t h a t  t h e  waiver was knowingly, i n t e l l i -  
g e n t l y  and v o l u n t a r i l y  made; t h e  waiver 
was made f o r  t h e  de fendan t ' s  b e n e f i t  and 
a f t e r  c o n s u l t a t i o n  wi th  counsel ;  and t h e  
waiver does n o t  handicap t h e  defense  o r  
contravene any of t h e  p u b l i c  p o l i c y  
reasons  mot iva t ing  t h e  enactment of 
t h e  s t a t u t e .  

Tucker v. S t a t e ,  a t  309 ; emphasis added. 

I n  t h e  same way as Tucker h e l d  t h a t  t h e  r e q u e s t  f o r  i n -  

s t r u c t i o n s  on l e s s e r  o f f e n s e s  w a s  no t  e q u i v a l e n t  t o  an expressed  

waiver of  t h e  s t a t u t e  of l i m i t a t i o n s ,  t h e  r eques t  f o r  g u i d e l i n e s  

s en t enc ing  was n o t  e q u i v a l e n t  t o  a  waiver  of t h e  c o n s t i t u t i o n a l  

p r o t e c t i o n  a g a i n s t  ex  p o s t  f a c t o  laws. Nor d i d  s e l e c t i o n  an- 

nounced by p e t i t i o n e r ' s  counsel  t end  t o  amount t o  knowing and 

vo lun ta ry  waiver on t h e  p a r t  of p e t i t i o n e r ,  p e r s o n a l l y ,  as re- 

q u i r e d  by H a r r i s  and Tucker. I t  i s  impor tan t  t o  no te  t h a t  t h e r e  

is  no r u l e  of procedure  governing waiver of t h e  s t a t u t e  of l i m i -  

t a t i o n s .  

The F i r s t  D i s t r i c t  and Second D i s t r i c t  have c o r r e c t l y  he ld  

t h a t  an e l e c t i o n  cannot be  i n f e r r e d  from a  t o t a l l y  s o l e n t  r eco rd ,  

where nothing i s  s a i d  by a  defendant  o r  h i s  lawyer regard ing  

t h e  g u i d e l i n e s '  a p 2 l i c a b i l i t y  o t  a  pre-October 1, 1983, cr ime,  

and where a  g u i d e l i n e s  sen tence  i s  imposed. Randolph v. S t a t e ,  458 

So.2d 64 (.Fla. 1st DCA 1984) ; Rodriquez v .  S t a t e ,  458 So.2d 899 



( F l a .  2d DCA 1984) ;  and P a t t e r s o n  v. S t a t e ,  462 So.2d 33 ( F l a .  

1st DCA 1984) .  I t  i s  c o n t r a d i c t o r y  t h a t  t h e  c o u r t s  would r e -  

q u i r e  something r ega rd ing  an a f f i r m a t i v e  e l e c t i o n  t o  appear  

on t h e  r eco rd ,  b u t  would n o t  r e q u i r e  anyth ing  r ega rd ing  t h e  

waiver of p a r o l e  e l i g i b i l i t y  t o  appear on t h e  record .  

One judge of t h e  F i r s t  D i s t r i c t  has agreed w i t h  p e t i t i o n e r ' s  

p o s i t i o n  t h a t  a  knowing and vo lun ta ry  waiver  of p a r o l e  e l i g i -  

b i l i t y  i s  r equ i r ed  when a  defendant ,  a t  l e a s t  du r ing  a  p l e a  co l -  

loquy, e l e c t s  t o  be sentenced under t h e  g u i d e l i n e s  f o r  a  pre-  

October 1, 1983, crime.  I n  Jones v. S t a t e ,  s u p r a ,  Chief Judge 

Erv in ,  d i s s e n t i n g ,  s t a t e d :  

I n  my judgment, because t h e  record  f a i l s  
t o  r e v e a l  t h e  e x i s t e n c e  of an exp res s  waiver 
of t h e  de fendan t ' s  r i g h t  t o  a  p roper  conside- 
r a t i o n  of parole1, t h e  s t a t u t e  and t h e  r u l e ,  
i n  t h e i r  a p p l i c a t i o n ,  n o t  f a c i a l l y ,  must be  
s a i d  t o  v i o l a t e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  
a g a i n s t  e x  p o s t  f a c t o  law. A v i o l a t i o n  of 
t h e  ex  p o s t  f a c t o  c o n s t i t u t i o n a l  p rov i s ion  
occurs  when a  law has  r e t r o s p e c t i v e  e f f e c t ,  
i . e . ,  it a p p l i e s  t o  even t s  occu r r ing  b e f o r e  
i t s  enactment,  and it d isadvantages  t o  t h e  
o f f ende r  a f f e c t e d  by it. Weaver v. Graham, 
450 U.S. 24, 29, 1 0 1  S.Ct. 960, 67 L.Ed.2d 
17,  23 (1981) .  Weaver i n d i c a t e s  t h a t  i f  a  
defendant  i s  depr ived  of t h e  r i g h t  t o  q u a l i f y  
f o r  p a r o l e ,  t h e  d e p r i v a t i o n  may amount t o  an 
e x  p o s t  f a c t o  v i o l a t i o n ,  i f  a p p l i e d  r e t r o -  
a c t i v e l y .  450 U.S. a t  34. I n  t h e  ca se  on 
review, a p p e l l a n t ,  by s e l e c t i n g  g u i d e l i n e  
s en t enc ing ,  unknowingly waived a  va luab le  
r i g h t :  t h e  r i g h t  t o  be sentenced under t h e  
law e x i s t i n g  a t  t h e  t i m e  t h e  o f f ense  was 
comrnitted.2 

Thus t h e r e  should be  no ques t ion  t h a t  re- 
t r o a c t i v e  a p p l i c a t i o n  of Sec t ion  921.001, 
F l o r i d a  S t a t u t e s ,  o r  of F l o r i d a  Rule of 
Criminal  Procedure 3.701, could amount t o  
an e x  p o s t  f a c t o  v i o l a t i o n  i f  a  defendant  
does n o t  knowingly and i n t e l l i g e n t l y  waive 
h i s  o r  h e r  r i g h t  t o  a  p roper  cons ide ra t ion  
of p a r o l e .  

A s i t u a t i o n  s i m i l a r  t o  t h a t  be fo re  us oc- 
c u r s .  when, a s  p a r t  of  a  p l e a  ba rga in ,  t h e  
defendant  i s  n o t  informed by t h e  c o u r t  t h a t  



t h a t  it may r e t a i n  j u r i s d i c t i o n  over a 
p o r t i o n  of h i s  sen tence .  See S t a t e  v.  
Green, 421 So.2d 508, 509 (Fla. 1982) ,  
ho ld ing  t h a t  t h e  impos i t ion  of r e t e n t i o n  
i s  a s i g n i f i c a n t  cons ide ra t ion  i n  t h e  
p l e a  barga in  arrangement which should be 
f u l l y  expla ined  t o  a defendant  be fo re  h i s  
p l e a  i s  accep ted ,  o therwise  he would n o t  
be completely informed of t h e  consequences 
of h i s  p l e a .  See a l s o  Shofner v. S t a t e ,  -- 
433 So.2d 657 ( F l a .  1st DCA 1983) : Ward 
v. S t a t e ,  433 ~ o . 2 d  1221 ( F l a .  3 d ' ~ m 9 8 3 )  ; 
Brown v.  S t a t e ,  434 So.2d 21 ( F l a .  2d DCA 
1983) . 
Nor should t h e r e  be any ques t ion  t h a t  t h e  
defendant  was disadvantaged by t h e  sen tence  
imposed. Admittedly t h e  t r i a l  judge could 
have sentenced a p p e l l a n t  o u t s i d e  t h e  guide- 
l i n e s  t o  a f ive-year  term of imprisonment. 
See Sec t ions  812.014(2) ( c )  ; 775.082(3) (d) , - 
F l o r i d a  S t a t u t e s .  Neve r the l e s s ,  pursuant  
t o  t h e  Objec t ive  Pa ro l e  Guidel ines  Act,  
a p p e l l a n t  would have been e l i g i b l e  f o r  a 
p a r o l e  i n t e rv i ew w i t h i n  e i g h t  months of  h e r  
s en t ence ,  t o  have a presumptive p a r o l e  r e -  
l e a s e  d a t e  s e t  w i t h i n  90 days of t h a t  in -  
t e rv i ew ,  and t o  have t h e  r e l e a s e  d a t e  r e -  
cons idered  p e r i o d i c a l l y .  See Sec t ions  947. 
1 6 ( 1 )  ( a )  , 947.172(2) , and 947.174, F l o r i d a  
S t a t u t e s .  

Jones v. S t a t e ,  sup ra ,  459 So.2d a t  1153; foo tno te s  omit ted.  

P e t i t i o n e r  never  exp res se ly  gave up t h e  r i g h t  t o  p a r o l e  

when h i s  a t t o r n e y  e l e c t e d  t h e  g u i d e l i n e s  ( R  728-29) . The same 

same i s  t r u e  wi th  r e s p e c t  t o  t h e  w r i t t e n  e l e c t i o n  form, which 

does n o t  say  anything about t h e  r i g h t  t o  p a r o l e  be ing  waived 

( R  58; 738-39). Why would a defendant  knowingly g ive  up t h e  

r i g h t  t o  p a r o l e  when he knows t h e  s t a t e  i s  p r e s s i n g  f o r  a 30 

yea r  sen tence  a s  a h a b i t u a l  o f fender?  

P e t i t i o n e r  t h e r e f o r e  urges  t h i s  Court t o  adopt Chief Judge 

E r v i n ' s  d i s s e n t i n g  opinion i n  Jones  a s  t h e  law of F l o r i d a ,  i . e . ,  

t h a t  an e l e c t i o n  of t h e  s en t enc ing  g u i d e l i n e s  must be knowingly 

and v o l u n t a r i l y  made, and t h a t  t h e  defendant  must e x p r e s s l y  and 

pe r sona l ly  waive h i s  r i g h t  t o  p a r o l e  i n  making h i s  e l e c t i o n .  



ISSUE I1 

WHETHER ORDER F I N D I N G  PETITIONER TO 
BE AN HABITUAL OFFENDER UNDER 5775.084 
CAN BE USED AS THE SOLE JUSTIFICATION 
FOR AGGRAVATING A SENTENCE BEYOND THE 
GUIDELINES. 

The sen tenc ing  i n  t h i s  case  was a  mixture  of h a b i t u a l  of-  

fender  and sen tenc ing  g u i d e l i n e s  s roceedings .  The t r i a l  judge 

expressed t h e  confusion caused by t h e  i n t e rming l ing  of s e p a r a t e  

sen tenc ing  i s s u e s  when, responding t o  t h e  p r o s e c u t o r ' s  ques t ion  

about a  w r i t t e n  o r d e r  exp la in ing  d e v i a t i o n s  from t h e  g u i d e l i n e s ,  

he s a i d  t h a t  P e t i t i o n e r  met a l l  t h e  c r i t e r i a  under 5775.084 

f o r  h a b i t u a l  o f f ende r  ( R  372, 733) .  

The r e l a t i o n s h i p  between h a b i t u a l  o f f ende r  and g u i d e l i n e s  

was confused from t h e  i n c e p t i o n  of t h e  g u i d e l i n e s .  F1a.R.Cr.P. 

a 3.701, does n o t  say how 5775.084 proceedings a f f e c t  a  recommended 
- 

g u i d e l i n e s  sen tence .  A "conunent" t o  t h e  committee n o t e  t o  Rule 

3.701 (d )  (10) , publ i shed  i n  t h e  Sentencing ~ u i d e l i n e s  commission 

Guidel ines  Manual seemed t o  equa te  enhancements of t h e  maximum 

sen tence  under 5775.084 wi th  r e c l a s s i f i c a t i o n  of t h e  degree  of 

t h e  o f f ense  under 5775.087 (use  of a  weapon o r  f i r ea rm)  and 

5775.084 (wearing a  mask). This  comment proved t o  be  erroneous 

because h a b i t u a l  o f f ende r  enhancements were n o t  r e c l a s s i f i c a -  

t i o n s  of t h e  degree  of t h e  o f f ense  and t h i s  Court c l a r k f i e d  

t h a t  language by t h e  fo l lowing  underscored a d d i t i o n  t o  t h e  

committee n o t e  t o  Rule 3.701(d) (10)  : 

(d)  ( 1 0 )  I f  a11 o f f ende r  i s  convicted 
under an enhancement s t a t u t e ,  t h e  r e c l a s -  
s i f i e d  des ree  should be used a s  t h e  b a s i s  
f o r  s c o r i n g  t h e  2rimary o f f ense  i n  t h e  
a p p r o p r i a t e  ca tegory .  I f  t h e  o f f ende r  
i s  sentenced under s e c t i o n  775.084 ( h a b i t -  
u a l  o f f ende r )  , t h e  maximum a l lowable  sen- 
t ence  i s  inc reased  a s  Drovided bv t h e  OD- 

e r a t i o n  of t h a t  s t a t u t k .  I f  the* sentenge 
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imwosed dewar t s  from t h e  recommended sen-  
t e n c e ,  t h e  p r o v i s i o n s  o f  pa ragraph  ( d )  
(11) s h a l l  app ly .  

The F l o r i d a  Bar:  Amendment t o  Rules of Cr imina l  P rocedure ,  

No. 66 ,801  ( F l a .  A p r i l  11, 1985) ( s l i p  op in ion  a t  7 ) .  Thus, it 

i s  now c l e a r l y  t h i s  C o u r t ' s  i n t e n t  t o  r e q u i r e  c l e a r  and con- 

v i n c i n g  r ea sons  f o r  d e p a r t u r e  i n  a d d i t i o n  t o  a  h a b i t u a l  o f f e n d e r  

f i n d i n g .  Tha t  f i n d i n g  p r o v i d e s  a  g r e a t e r  maximum s e n t e n c e ,  b u t  

does  n o t  c o n s t i t u t e  an au toma t i c  r e a son  f o r  d e p a r t u r e .  

S t i l l  t o  be  answered t hen  i s  what e f f e c t  shou ld  b e  g iven  

an enhancement o r d e r  when c o n s i d e r i n g  a  g u i d e l i n e s  s e n t e n c e .  

The p r a c t i c e  used i n  t h i s  c a s e ,  of merely  annexing t h e  enhance- 

ment o r d e r  t o  t h e  g u i d e l i n e s  s c o r e s h e e t ,  a u t o m a t i c a l l y  makes 

t h e  h a b i t u a l  o f f e n d e r  f i n d i n g  a  b a s i s  f o r  d e v i a t i o n .  No r u l e  

o r  s t a t u t e  a l l ows  t h a t  k i n d  of  au toma t i c  agg rava t i on  o f  a  guide-  

l i n e  s en t ence  and it shou ld  n o t  be  a l lowed.  The i s s u e s  a r e  n o t  

t h e  same. 

I n  Eu tsey  v .  S t a t e ,  383 So.2d 219, 223 ( F l a .  1980) t h e  

Cour t  s a i d  : 

The purpose  of t h e  h a b i t u a l  o f f e n d e r  a c t  
i s  t o  a l l ow  enhanced p e n a l t i e s  f o r  t h o s e  
de f endan t s  who m e e t  o b j e c t i v e  g u i d e l i n e s  
i n d i c a t i n g  r e c i d i v i s m .  

The g u i d e l i n e s  have a s  t h e i r  purpose:  

t o  e s t a b l i s h  a  uni form se t  of  s t a n d a r d s  
t o  gu ide  t h e  judge i n  t h e  s en t ence  de- 
cis ion-making p r o c e s s .  [They] a r e  i n -  
t ended  t o  e l i m i n a t e  unwarranted v a r i a -  
t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s  by reduc- 
i n g  t h e  s u b j e c t i v i t y  i n  i n t e r p r e t i n g  
s p e c i f i c  of  fense-and o f  f e n d e r - r e l a t e d  
c r i t e r i a  and i n  d e f i n i n ~  t h e i r  r e l a t i v e  
impor tance  i n  t h e  s e n t e n c i n g  d e c i s i o n .  
(Emphasis added) F1a.R.Cr.P. 3 . 7 0 1 ( b ) .  

Among t h e  p r i n c i p l e s  embodied i n  t h e  g u i d e l i n e s  i s  t h a t :  

The s e v e r i t y  of  t h e  s a n c t i o n  shou ld  
i n c r e a s e  w i t h  t h e  l e n g t h  and n a t u r e  
o f  t h e  o f f e n d e r ' s  c r i m i n a l  h i s t o r y .  



The o b j e c t i v e  of t h e  < u i d e l i n e s ,  t h e r e f o r e ,  i s  un i formi ty  

i n  s en t enc ing  o f f ende r s  who commit s i m i l a r  crimes and whose 

c r i m i n a l  h i s t o r i e s  a r e  s i m i l a r .  By i n c o r p o r a t i n g  i n c r e a s i n g l y  

severe  s a n c t i o n s  a s  t h e  number and t h e  s e r iousnes s  of t h e  of -  

f enses  i n c r e a s e s ,  t h e  g u i d e l i n e s  s t r u c t u r e  t a k e s  r ec id iv i sm i n t o  

account.  Being e s s e n t i a l l y  redundant ,  t h e  h a b i t u a l  o f f ende r  

s t a t u t e  should n o t  be used t o  al low a  second enhancement f o r  

p a s t  o f f e n s e s  a l r e a d y  counted i n  g u i d e l i n e s  s co r ing .  

The h a b i t u a l  o f f ende r  s en t ence ,  moreover, was enac ted  when 

p a r o l e  was a v a i l a b l e .  Now persons  who a r e  sentenced under t h e  

g u i d e l i n e s  a r e  n o t  e l i g i b l e  f o r  r e l e a s e  on p a r o l e .  5921.001 

(8)  , Fla .  S t a t .  (1983) . The l eng th  of a  g u i d e l i n e s  sentence i s  

in tended  t o  r e f l e c t  t h e  t ime t o  be s e rved ,  shor tened  on ly  by 

g a i n  t ime.  F1a.R.Cr.P. 3 .701(b)5 .  By apply ing  t h e  enhanced • p e n a l t i e s  a v a i l a b l e  under t h e  h a b i t u a l  o f f ende r  s t a t u t e  t o  sen- 

t ences  wi thout  p a r o l e ,  h a b i t u a l  o f f ende r s  w i l l  be given sen tences  

which a r e  d i s p r o p o r t i o n a t e l y  ha r sh  when compared wi th  o t h e r  of-  

f ende r s  who have committed s i m i l a r  crimes and who have s i m i l a r  

c r imina l  h i s t o r i e s ,  b u t  were n o t  s u b j e c t e d  t o  5774.084 proceed- 

i n g s .  I n  a d d i t i o n ,  i f  an o r d e r  f i n d i n g  a  defendant  t o  be a  

h a b i t u a l  o f f ende r  i s  au toma t i ca l ly  a  c l e a r  and convincing reason 

f o r  d e p a r t u r e ,  t h e  avowed purpose of s en t enc ing  un i formi ty  w i l l  

be  thwarted.  Hab i tua l  o f f e n d e r s ,  sentenced wi thout  e i t h e r  

t h e  r e s t r a i n t  of t h e  g u i d e l i n e s  o r  t h e  l e v e l i n g  e f f e c t s  of p a r o l e ,  

w i l l  be a  s e p a r a t e  c l a s s  of o f f ende r s  s en t ences  w i thou t  regard  

t o  g u i d e l i n e s  c r i t e r i a .  

a The t r i a l  judge he re  improperly merged what a r e  t w o  d i s -  

t i n c t  proceedings .  Under t h e  h a b i t u a l  o f f ende r  s t a t u t e  t h e  

ques t ion  i s  whether t h e  maximum s t a t u t o r y  p e n a l t y  could be en- 

l a rged .  Deviat ion from t h e  g u i d e l i n e s  i s  a  d i f f e r e n t  i n q u i r y ,  
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be ing  whether  t h e r e  a r e  c l e a r  and conv inc ing  r e a s o n s  f o r  de- 

p a r t u r e  from a s en t ence  w i t h i n  t h e  g u i d e l i n e s  r ange ,  i n  which 

c r i m i n a l  h i s t o r y  has  a l r e a d y  been t aken  i n t o  c o n s i d e r a t i o n .  

The h a b i t u a l  o f f e n d e r  p roc sed ing  was s u p e r f l u o u s  i n  t h i s  c a s e  

because  t h e  maximum sen t ence  f o r  t h e  second degree  f e l o n y  of  

aggrava ted  b a t t e r y  was 1 5  y e a r s ,  and t h e  ma::imum g u i d e l i n e s  sen-  

t e n c e  was t h r e e  and a h a l f  y e a r s .  The gap between t h e  maximum 

g u i d e l i n e s  s en t ence  and t h e  s t a t u t o r y  maximum was 11 1/2 y e a r s .  

I n s t a e d  of  c o n s i d e r i n g  a d e p a r t u r e  t o  c l o s e  some o r  a l l  o f  t h a t  

11 1/2 y e a r  span ,  t h e  t r i a l  judge ex tended  t h e  s t a t u t o r y  maximum 

t o  30 y e a r s  and,  w i t h o u t  a d d i t i o n a l  e x p l a n a t i o n ,  imposed a sen-  

t e n c e  10 t i m e s  g r e a t e r  t h a n  t h e  t h r e e  y e a r  recommended guide-  

l i n e s  s en t ence .  Th i s  p r o c e s s  d i d  n o t  advance t h e  avowed guide-  

l i n e s  g o a l  o f  u n i f o r m i t y ,  b u t  i n s t e a d  produced a s en t ence  o u t  

o f  p r o p o r t i o n  t o  t h e  g u i d e l i n e s .  

Because of  t h e  d i f f e r e n t  i s s u e s  and c r i t e r i a  t h e  enhancement 

o r d e r  canno t  s t a n d  i p s o  f a c t o  a s  a  r eason  f o r  d e p a r t u r e  from 

t h e  g u i d e l i n e s .  Nor can t h e  s i n g l e  o r d e r  h e r e ,  d e s p i t e  i t s  

l eng thy  f i n d i n g s ,  s u f f i c e  f o r  bo th  enhancement and d e p a r t u r e .  

The g u i d e l i n e s  r u l e  p r o h i b i t s  c o n s i d e r a t i o n  a s  agg rava t i on  

of  a r r e s t s  f o r  which t h e r e  have been no  c o n v i c t i o n s .  F1a.R.Cr.P. 

3 . 7 0 1 ( ) 1 1 .  The enhancement o r d e r  rel ies i n  p a r t  upon P e t i t i o n e r ' s  

p r i o r  a r r e s t s  f o r  robbery  and f o r  a s s a u l t ,  even though no  convic-  

t i o n s  w e r e  ob t a ined .  S i m i l a r l y ,  t h e  t r i a l  judge r e c i t e d  P e t i -  

t i o n e r ' s  a l l e g e d  t h e f t  o f  g r o c e r i e s  and a l l e g e d  u n t r u t h f u l  tes- 

timony d u r i n g  h i s  t r i a l  ( p e r j u r y )  a s  f a c t o r s  s u b s t a n t i a t i n g  en- 

hancement, b u t  t h o s e  a c t s ,  c r i m i n a l  i n  n a t u r e ,  w e r e  n o t  even 

t h e  b a s i s  f o r  a r r e s t s .  Th i s  conduct  cou ld  n o t  be  v a l i d l y  used 

i n  agg rava t i on  because  P e t i t i o n e r  had n o t  been conv i c t ed  ( o r  even 

charged)  w i t h  t h o s e  p u t a t i v e  o f f e n s e s .  The enhancement o r d e r ' s  
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a d d i t i o n a l  r e c i t a l  of P e t i t o n e r ' s  29 p r i o r  a r r e s t s  i s  l i kewise  

v i o l a t i v e  of g u i d e l i n e s  Pule 3.701 (d )  11, p r o h i b i t i n g  use  of  

p r i o r  a r r e s t s  when no conv ic t ion  ensued a s  P e t i t i o n e r  was n o t  

convicted of a l l  t h e  o f f e n s e s  f o r  which he had been a r r e s t e d .  

The o r d e r  does n o t  appor t ion  t h e  weight g iven those  a r -  

r e s t s  which d i d  n o t  r e s u l t  i n  conv ic t ions  from those  t h a t  d i d ,  

t h u s  v i o l a t i n g  Crosby v. S t a t e ,  429 So.2d 421 ( F l a .  1st DCA 1983) 

which h e l d  t h a t  wh i l e  p r i o r  a r r e s t s  may be considered i n  sen ten-  

c i n g ,  t hey  may n o t  be recognized a s  conv ic t ions .  The enhance- 

ment o rde r  f u r t h e r  s t a t e s  t h a t  P e t i t i o n e r  had been ad jud ica t ed  

de l inquen t  a s  a j uven i l e .  A l l  of those  a d j u d i c a t i o n s  occur red  

more than t h r e e  y e a r s  from t h e  s en t enc ing  d a t e  i n  t h i s  case  and 

t h e r e f o r e  were excluded from be ing  counted under p r i o r  record  

ca tegory .  F1a.R.Cr.P. 3 . 7 0 1 ( d ) ( 5 ) ( c ) .  A s  i s  t r u e  w i th  consid-  

e r a t i o n  of a l l e g e d  c r i m i n a l  a c t s  f o r  which t h e r e  was n e i t h e r  

an a r r e s t  n o r  a conv ic t ion ,  a  s t a l e  j u v e n i l e  record  which can- 

n o t  be cons idered  i n  s c o r i n g  should n o t  be  used a s  an aggrava- 

t i o n .  To a l low aggrava t ions  f o r  f a c t o r s  which a r e  p r o h i b i t e d  

from be ing  o therwise  used would a l low a t r i a l  judge t o  do i n -  

d i r e c t l y  what t h e  r u l e s  p r o h i b i t  from be ing  done d i r e c t l y .  

Catmitee Note (dl ( 5 )  says  t h a t  each s e p a r a t e  j uven i l e  

a d j u d i c a t i o n  i s  "d ischarged  from cons ide ra t ion"  a f t e r  t h r e e  

yea r s .  Any aggrava t ion  based on a j uven i l e  record  o l d e r  than  

t h r e e  y e a r s  would c o n f l i c t  wi th  t h e  p l a i n l y  s t a t e d  i n t e n t  t o  

p revent  cons ide ra t ion  of t h a t  o l d  record  i n  s co r ing .  

Because t h e  reasons  f o r  enhancement a r e  t h e  same a s  t h o s e  

a given f o r  d e p a r t u r e ,  and because a t  l e a s t  some of t h o s e  reasons  

could n o t  have been used f o r  d e p a r t u r e ,  t h e  e n t i r e  s en t enc ing  i s  

i n v a l i d .  I t  i s  impossible  t o  a s s e s s  on appea l  whether t h e  t r i a l  

judge would have depa r t ed ,  o r  t o  t h e  same e x t e n t ,  had he known 
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t h a t  some of  t h e  r e a sons  he  r e l i e d  on w e r e  n o t  v a l i d  aggrava- 

t i o n s .  C f . ,  E l l e d g e  v.  S t a t e ,  346 So.2d 998 ( F l a .  1977) 

( r e s u l t  of  reweighing a g g r a v a t i n g  v e r s u s  m i t i g a t i n g  c i rcumstances  

by t r i a l  judge cou ld  n o t  b e  known by a p p e l l a t e  c o u r t  r ev iewing  

dea th  s en t ence  a f t e r  it s t r u c k  some, b u t  n o t  a l l ,  of  agg rava t i ons  

o r i g i n a l l y  found by t r i a l  j udge ) .  Thus t h i s  Cour t  shou ld  a t  

l e a s t  remand f o r  p rope r  s e n t e n c i n g  under  t h e  g u i d e l i n e s ,  and 

d i r e c t  t h a t  i f  any v a l i d  c l e a r  and conv inc ing  r ea sons  f o r  de- 

p a r t u r e  a r e  found,  they  be  s t a t e d  i n  an o r d e r  s e p a r a t e  from 

t h e  h a b i t u a l  o f f e n d e r  f i n d i n g s .  Young v .  S t a t e ,  455 So.2d 551 

( F l a .  1st DCA 1 9 8 4 ) ,  d i s c .  r e v .  pend. 

The f a i l u r e  o f  t h e  t r i a l  judge t o  e n t e r  a  p r o p e r  o r d e r  

s t a t i n g  c l e a r  and conv inc ing  r e a s o n s  f o r  d e p a r t i n g  from t h e  

g u i d e l i n e  s en t ence  i s  r e v e r s i b l e  e r r o r .  The s e n t e n c e  shou ld  

be vaca t ed  and remanded. 



I V  CONCLUSION 

The record  does n o t  e s t a b l i s h ,  a s  it should ,  t h a t  P e t i t i o n e r  

v o l u n t a r i l y  and i n t e l l i g e n t l y  waived t h e  p r o t e c t i o n  a g a i n s t  

ex p o s t  f a c t o  laws when e l e c t i n g  t o  be sentenced under t h e  guide- 

l i n e s .  The sen tence  should be  vaca ted  and remanded s o  t h a t  t h e  

consequences of t h a t  e l e c t i o n ,  i n c l u d i n g  t h e  waiver of t h e  con- 

s t i t u t i o n a l  r i g h t s ,  a r e  v o l u n t a r i l y  and i n t e l l i g e n t l y  waived 

on t h e  record  a s  a  cond i t i on  precedent  t o  any g u i d e l i n e  sen tence  

wi thout  p a r o l e  e l i g i b i l i t y .  

I n  t h e  a l t e r n a t i v e ,  t h e  s en t ence  should be vaca ted  and re- 

manded f o r  r e sen tenc ing  because t h e  o r d e r  f i n d i n g  P e t i t i o n e r  an 

h a b i t u a l  o f f ende r  i s  n o t  a  v a l i d  b a s i s  f o r  d e p a r t u r e  from t h e  

g u i d e l i n e s .  

Respec t fu l ly  submi t ted ,  
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Ta l l ahas see ,  F l o r i d a  3 2 3 0 2  
( 9 0 4 )  488 -2458  

ATTORNEY FOR PETITIONER 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  copy of t h e  foregoing Br ie f  of 

P e t i t i o n e r  on t h e  Mer i t s  has  been fu rn i shed  by hand d e l i v e r y  

t o  A s s i s t a n t  At torney General  Thomas Bateman, The C a p i t o l ,  

Ta l l ahas see ,  F l o r i d a  32301; and by U.S. Mail t o  P e t i t i o n e r ,  

Kenneth whitehead,  #065590, P o s t  Of f i ce  Box 747, S t a r k e ,  ~ l o r i d a  

32091 on t h i s  / 3  day of June,  1985. 

ff A+ fl++ 
P . DOUGLAS 'BRINICIIIEYER 


