
No. 67 ,053  

KENNETH WHITEHEAD, P e t i t i o n e r ,  

V S .  

STATE OF FLORIDA, Respondent .  

[Oc tobe r  30, 19861 

BARKETT, J .  

W e  h a v e  f o r  r e v i e w  Whitehead v .  S t a t e ,  467 So.2d 779 ( F l a .  

1st DCA 1 9 8 5 ) .  I n  t h a t  d e c i s i o n ,  t h e  d i s t r i c t  c o u r t  c e r t i f i e d  

t h e  f o l l o w i n g  q u e s t i o n  a s  b e i n g  o f  g r e a t  p u b l i c  impor t ance :  

When a  d e f e n d a n t  who 'committed a  c r i m e  b e f o r e  
1 O c t o b e r  1983 a f f i r m a t i v e l y  selects s e n t e n c i n g  
p u r s u a n t  t o  t h e  s e n t e n c i n g  g u i d e l i n e s ,  must  t h e  
r e c o r d  show t h e  d e f e n d a n t  knowingly and i n t e l l i g e n t l y  
waived t h e  r i g h t  t o  p a r o l e  e l i g i b i l i t y ?  

I d .  a t  780. W e  have  j u r i s d i c t i o n .  A r t .  V ,  $ 3 ( b ) ( 4 ) ,  F l a .  - 

Cons t . 
T h i s  C o u r t  answered  t h e  c e r t i f i e d  q u e s t i o n  i n  Cochran v .  

S t a t e ,  476 So.2d 207 ( F l a .  1 9 8 5 ) .  Thus,  w e  approve  t h e  d i s t r i c t  

c o u r t ' s  h o l d i n g  t h a t  t h e  r e c o r d  d o e s  n o t  have  t o  show t h a t  a 

d e f e n d a n t  knowingly and i n t e l l i g e n t l y  waived  t h e  r i g h t  t o  p a r o l e  

e l i g i b i l i t y  i f  i t  shows t h a t  h e  a f f i r m a t i v e l y  s e l e c t e d  t h e  

g u i d e l i n e s .  W e  d i s a p p r o v e ,  however ,  t h e  d i s t r i c t  c o u r t ' s  h o l d i n g  

t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  ( s e c t i o n  775.084,  F l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) )  i s  a n  a d e q u a t e  r e a s o n  t o  d e p a r t  f rom t h e  

s e n t e n c i n g  g u i d e l i n e s  ( F l o r i d a  Ru le  o f  C r i m i n a l  P r o c e d u r e  3 .701  

p romulga ted  unde r  t h e  a u t h o r i t y  o f  s e c t i o n  921.001,  ~ l o r i d a  

S t a t u t e s  ( 1 9 8 5 ) ) .  

I n  d e t e r m i n i n g  t h e  c o n t i n u e d  v i a b i l i t y  o f  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  i n  l i g h t  o f  t h e  s u b s e q u e n t l y  e n a c t e d  s e n t e n c i n g  

g u i d e l i n e s ,  w e  r e c o g n i z e  t h a t  w e  must  a t t e m p t  t o  p r e s e r v e  b o t h  



s t a t u t e s  by r e c o n c i l i n g  t h e i r  p r o v i s i o n s ,  i f  p o s s i b l e .  S e e  S t a t e  

v.  Digman, 294 So.2d 325 ( F l a .  1974) . W e  f i n d  t h a t  w e  c a n n o t  do 

s o .  I n  o r d e r  t o  r e t a i n  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e ,  w e  would 

have  t o  conc lude  t h a t  e i t h e r  t h e  s e n t e n c i n g  g u i d e l i n e s  a r e  n o t  

a p p l i c a b l e  t o  " s t a t u t o r y "  h a b i t u a l  o f f e n d e r s  ( i . e . ,  t h o s e  

d e f e n d a n t s  whom t h e  s t a t e  s e e k s  t o  p u n i s h  p u r s u a n t  t o  t h e  

s p e c i f i c  p r o v i s i o n s  of s e c t i o n  775.084, F l o r i d a  S t a t u t e s )  o r ,  i f  

a p p l i c a b l e ,  t h a t  t h e  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  may b e  used i n  

and of  i t s e l f  a s  a  l e g i t i m a t e  r e a s o n  t o  d e p a r t  from t h e  

g u i d e l i n e s .  W e  can  f i n d  no l o g i c a l  s u p p o r t  f o r  e i t h e r  

p r o p o s i t i o n .  

The h a b i t u a l  o f f e n d e r  s t a t u t e 1  was o r i g i n a l l y  e n a c t e d  a s  

a  scheme t o  impose a n  enhanced s a n c t i o n  upon t h o s e  d e f e n d a n t s  who 

had committed o t h e r  c r imes  i n  t h e  p a s t  and posed a  danger  t o  

s o c i e t y  i n  t h e  f u t u r e  t h e r e b y  e v i n c i n g  a n  i n c r e a s e d  need f o r  a  

l e n g t h i e r  t e r m  o f  i n c a r c e r a t i o n .  See Eu t sey  v.  S t a t e ,  383 So.2d 

219, 223 ( F l a .  1980) (purpose  of h a b i t u a l  o f f e n d e r  a c t  i s  t o  

a l l o w  enhanced p e n a l t i e s  f o r  t h o s e  d e f e n d a n t s  who m e e t  o b j e c t i v e  

g u i d e l i n e s  i n d i c a t i n g  r e c i d i v i s m ) .  

I n  1982, a  s e n t e n c i n g  commission c r e a t e d  by t h e  

l e g i s l a t u r e  developed a  s t a t e w i d e  sys tem of  s e n t e n c i n g  g u i d e l i n e s  

' s e c t i o n  775.084 ( 3 )  , F l o r i d a  S t a t u t e s  (1985) , p r o v i d e s :  

( 3 )  I n  a  s e p a r a t e  p roceed ing ,  t h e  c o u r t  s h a l l  d e t e r m i n e  i f  
i t  i s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  t o  s e n t e n c e  t h e  
d e f e n d a n t  t o  an  extended t e r m  a s  p rov ided  i n  s u b s e c t i o n  ( 4 )  and 
i f  t h e  d e f e n d a n t  i s  an h a b i t u a l  f e l o n y  o f f e n d e r  o r  a n  h a b i t u a l  
misdemeanant. The p rocedure  s h a l l  b e  a s  f o l l o w s :  

( a )  The c o u r t  s h a l l  o b t a i n  and c o n s i d e r  a  p r e s e n t e n c e  
i n v e s t i g a t i o n  p r i o r  t o  t h e  i m p o s i t i o n  of a  s e n t e n c e  a s  a n  
h a b i t u a l  f e l o n y  o f f e n d e r  o r  an  h a b i t u a l  misdemeanant.  

( b )  W r i t t e n  n o t i c e  s h a l l  b e  s e r v e d  on t h e  d e f e n d a n t  and 
h i s  a t t o r n e y  a  s u f f i c i e n t  t i m e  p r i o r  t o  t h e  e n t r y  of  a  p l e a  o r  
p r i o r  t o  t h e  i m p o s i t i o n  o f  s e n t e n c e  s o  a s  t o  a l l o w  t h e  
p r e p a r a t i o n  of a  submiss ion  on b e h a l f  of  t h e  d e f e n d a n t .  

( c )  Except  a s  p rov ided  i n  pa ragraph  ( a ) ,  a l l  ev idence  
p r e s e n t e d  s h a l l  b e  p r e s e n t e d  i n  open c o u r t  w i t h  f u l l  r i g h t s  of  
c o n f r o n t a t i o n ,  c ross -examina t ion ,  and r e p r e s e n t a t i o n  by c o u n s e l .  

( d )  Each of  t h e  f i n d i n g s  r e q u i r e d  a s  t h e  b a s i s  f o r  such 
s e n t e n c e  s h a l l  b e  found t o  e x i s t  by a  preponderance  of  t h e  
ev idence  and s h a l l  b e  a p p e a l a b l e  t o  t h e  e x t e n t  normal ly  
a p p l i c a b l e  t o  s i m i l a r  f i n d i n g s .  

(el For t h e  purpose  of i d e n t i f i c a t i o n  of  a n  h a b i t u a l  
f e l o n y  o f f e n d e r  o r  a n  h a b i t u a l  misdemeanant,  t h e  c o u r t  s h a l l  
f i n g e r p r i n t  t h e  d e f e n d a n t  p u r s u a n t  t o  s .  921.241. 



t o  b e  implemented by October  1, 1983. - See Ch. 82-145, 5 1, Laws 

o f  F l a .  The g u i d e l i n e s  w e r e  i n t e n d e d  t o  e l i m i n a t e  "unwarranted  

v a r i a t i o n  i n  t h e  s e n t e n c i n g  p r o c e s s  by r e d u c i n g  t h e  s u b j e c t i v i t y  

i n  i n t e r p r e t i n g  s p e c i f i c  o f f e n s e - r e l a t e d  and o f f e n d e r - r e l a t e d  

c r i t e r i a  and i n  d e f i n i n g  t h e i r  r e l a t i v e  impor tance  i n  t h e  

s e n t e n c i n g  d e c i s i o n "  and t o  e s t a b l i s h  t h e  r u l e  t h a t  I' [ t l h e  

s e v e r i t y  of  t h e  s a n c t i o n  shou ld  i n c r e a s e  w i t h  t h e  l e n g t h  and 

n a t u r e  of  t h e  o f f e n d e r ' s  c r i m i n a l  h i s t o r y . "  F l a .  R .  C r i m .  P .  

3 . 7 0 1 ( b ) .  Fur thermore ,  t h e  g u i d e l i n e s  w e r e  t o  b e  g e n e r a l l y  

a p p l i c a b l e .  

S e c t i o n  921.001 ( 4 )  ( a )  , F l o r i d a  S t a t u t e s  (1985) , r e q u i r e s  

t h a t :  

The g u i d e l i n e s  s h a l l  b e  a p p l i e d  t o  - a l l  f e l o n i e s ,  
e x c e p t  c a p i t a l  f e l o n i e s ,  committed on  o r  a f t e r  
October  1, 1983, and t o  a l l  f e l o n i e s ,  e x c e p t  c a p i t a l  
f e l o n i e s  and l i f e  f e l o n i e s ,  committed p r i o r  t o  
October  1, 1983, f o r  which s e n t e n c i n g  o c c u r s  a f t e r  
such d a t e  when t h e  d e f e n d a n t  a f f i r m a t i v e l y  selects t o  
b e  s e n t e n c e d  p u r s u a n t  t o  t h e  p r o v i s i o n s  of t h i s  a c t .  

(Emphasis added. )  T h i s  language i s  e x p l i c i t  and unambiguous. 

The o n l y  e x c e p t i o n s  t o  t h e  s e n t e n c i n g  g u i d e l i n e s  scheme a r e  

c a p i t a l  f e l o n i e s  and o f f e n s e s  committed p r i o r  t o  October  1, 1983 

i n  which t h e  d e f e n d a n t  does  n o t  a f f i r m a t i v e l y  select  t o  b e  

s e n t e n c e d  under  t h e  g u i d e l i n e s .  The s t a t u t e  does  n o t  exempt 

d e f e n d a n t s  s e n t e n c e d  under  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e .  

Although t h e  l e g i s l a t u r e  d i d  n o t  r e p e a l  s e c t i o n  775.084 

when i t  adopted  t h e  g u i d e l i n e s ,  w e  b e l i e v e  t h e  g o a l s  of  t h a t  

s e c t i o n  a r e  more t h a n  a d e q u a t e l y  m e t  t h rough  a p p l i c a t i o n  of t h e  

g u i d e l i n e s .  The h a b i t u a l  o f f e n d e r  s t a t u t e  p r o v i d e s  an  enhanced 

p e n a l t y  based  on c o n s i d e r a t i o n  o f  a  d e f e n d a n t ' s  p r i o r  c r i m i n a l  

r e c o r d  and a  f a c t u a l  f i n d i n g  t h a t  t h e  d e f e n d a n t  poses  a  danger  t o  

s o c i e t y .  The g u i d e l i n e s  t a k e  i n t o  accoun t  b o t h  o f  t h e s e  

c o n s i d e r a t i o n s .  

F i r s t ,  a  d e f e n d a n t ' s  p r i o r  c r i m i n a l  r e c o r d  i s  c a r e f u l l y  

and s p e c i f i c a l l y  c o n s i d e r e d  and s c o r e d  w i t h i n  t h e  g u i d e l i n e s .  

Sen tences  a u t o m a t i c a l l y  e s c a l a t e  i n  accordance  w i t h  t h e  number 

and s e r i o u s n e s s  o f  p r i o r  c o n v i c t i o n s .  Whereas, under  t h e  

h a b i t u a l  o f f e n d e r  s t a t u t e  t h e  s t a t e  had t o  s p e c i f i c a l l y  r e q u e s t  



habitual offender status in a separate proceeding in order to 

assure an increased sentence for prior offenses, under the 

guidelines every defendant's prior record is automatically 

weighed and results in an enhanced sentence. 

Second, the factual finding that a defendant poses a 

danger to society is equally accommodated by the guidelines and 

is also applied to all defendants. Some indicia of future danger 

are, of course, weighed and scored within the guidelines. Victim 

injury, for example, which may under some circumstances indicate 

dangerousness, is specifically scored and therefore considered in 

a guidelines sentence. The same is true regarding a defendant's 

use of a weapon and his legal status when committing a crime. 

Other evidence, however, which establishes beyond a reasonable 

doubt that the defendant poses a danger to society in the future 

can clearly be considered justification for a departure from the 

recommended sentence. 

In short, the objectives and considerations of the 

habitual offender statute are fully accommodated by the 

sentencing guidelines. In light of this, and the clear language 

of section 921.001 (4) (a) , we must conclude that section 775.084 

cannot be considered as providing an exemption for a guidelines 

sentence. 

The next question, then, is whether section 775.084 can be 

considered an adequate reason for a departure sentence. It is 

true that the 1985 committee note to Florida Rule of Criminal 

Procedure 3.701(d) (10) implies that the habitual offender statute 

may be used as a basis for departing from the guidelines. That 

note provides in part: 

If the offender is sentenced under section 775.084 
(habitual offender), the maximum allowable sentence 
is increased as provided by the operation of that 
statute. 

However, the note then continues: 

If the sentence imposed departs from the recommended 
sentence, the provisions of paragraph (d)(11) shall 
apply [i-e., the reasons must be clear and convincing 
and in writing] . 



To pe rmi t  d e p a r t u r e  based  on t h e  c r i t e r i a  o f  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e ,  however, would c o n f l i c t  w i t h  o u r  h o l d i n g  i n  

Hendrix v.  S t a t e ,  475 So.2d 1218 ( F l a .  1 9 8 5 ) .  I n  Hendrix,  t h i s  

Cour t  h e l d  t h a t  t h e  t r i a l  judge e r r e d  when h e  d e p a r t e d  from t h e  

recommended s en t ence  based  upon a  f a c t o r  which had a l r e a d y  been 

weighed i n  de t e rmin ing  t h e  presumpt ive  s en t ence .  Such 

"double-dipping"  was cons ide r ed  c o n t r a r y  t o  " t h e  s p i r i t  and 

i n t e n t  o f  t h e  g u i d e l i n e s . "  - I d .  a t  1220. Thus, w e  canno t  pe rmi t  

a  d e p a r t u r e  based  on t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  which i s  

s p e c i f i c a l l y  premised on c o n s i d e r a t i o n  of  t h e  p r i o r  c r i m i n a l  

r e co rd  o f  a  de f endan t .  

W e  a l s o  n o t e  t h a t  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  was 

enac t ed  when p a r o l e  was a v a i l a b l e .  Under t h e  g u i d e l i n e s ,  

however, p r i s o n e r s  a r e  n o t  e l i g i b l e  f o r  r e l e a s e  on p a r o l e .  - See 

5 921 .001 (8 ) ,  F l a .  S t a t .  (1985) .  I f  w e  pe rmi t t ed  a p p l i c a t i o n  of  

t h e  enhanced p e n a l t i e s  a v a i l a b l e  under t h e  h a b i t u a l  o f f e n d e r  

s t a t u t e  t o  s e n t e n c e s  w i t h o u t  p a r o l e ,  " s t a t u t o r y "  h a b i t u a l  

o f f e n d e r s  would r e c e i v e  s e n t e n c e s  which a r e  h a r s h e r  t h a n  t h o s e  

t h e  l e g i s l a t u r e  o r i g i n a l l y  env i s i oned  i n  e n a c t i n g  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e .  Moreover, such s e n t e n c e s  would b e  

d i s p r o p o r t i o n a t e l y  h a r s h  when compared t o  t h e  s e n t e n c e s  of  o t h e r  

o f f e n d e r s  who have committed s i m i l a r  crimes and have s i m i l a r  

c r i m i n a l  r e c o r d s  b u t  w e r e  n o t  s u b j e c t e d  t o  h a b i t u a l  o f f e n d e r  

p roceed ings .  Such a  r e s u l t  would b e  c o n t r a r y  t o  t h e  e x p l i c i t  

purpose  o f  t h e  s e n t e n c i n g  g u i d e l i n e s  which i s  " t o  e l i m i n a t e  

unwarranted v a r i a t i o n  i n  t h e  s e n t e n c i n g  p roce s s . "  - See F l a .  R .  

C r i m .  P.  3 .701 ( b )  . 
I n  a d d i t i o n ,  w e  f i n d  p e r s u a s i v e  t h e  view t aken  by our  

s is ter  s t a t e s  w i t h  expe r i ence  i n  t h e  s e n t e n c i n g  g u i d e l i n e s  f i e l d .  

Minneso ta ' s  s e n t e n c i n g  g u i d e l i n e s  scheme i s  s u b s t a n t i a l l y  s i m i l a r  

t o  ou r  own. Minnesota had a  h a b i t u a l  o f f e n d e r  s t a t u t e ,  s i m i l a r  

t o  F l o r i d a ' s  s e c t i o n  775.084, which premised enhancement on p r i o r  

c r i m i n a l  r e co rd  and dangerousness .  - See Minn. S t a t .  5 5  609.155, 

609.16 (1976) . That  s t a t u t e ,  however, was r e p e a l e d  i n  

a n t i c i p a t i o n  o f  Minneso ta ' s  adop t i on  of  uniform s e n t e n c i n g  



g u i d e l i n e s .  - See 1978 Laws of  Minn. ch .  723, A r t .  I ,  5 19 .  A s  

e x p l a i n e d  by t h a t  s t a t e ' s  h i g h e s t  c o u r t ,  t h e  s e n t e n c i n g  

g u i d e l i n e s  " r e p l a c e d "  t h e  c o n s e q u e n t l y  o b s o l e t e  h a b i t u a l  o f f e n d e r  

s t a t u t e .  S t a t e  v. Michaud, 276 N.W.2d 73,  77 (Minn. 1 9 7 9 ) .  

Under c i r c u m s t a n c e s  s i m i l a r  t o  t h o s e  w e  f a c e  t o d a y ,  t h e  Minnesota 

l e g i s l a t u r e  concluded t h a t  t h e i r  dangerous  o f f e n d e r  s t a t u t e  was 

superseded  by t h e  a d o p t i o n  of  s e n t e n c i n g  g u i d e l i n e s .  

North C a r o l i n a ,  l i k e  F l o r i d a ,  h a s  r e t a i n e d  i t s  h a b i t u a l  

o f f e n d e r  s t a t u t e 2  d e s p i t e  i t s  a d o p t i o n  of  s e n t e n c i n g  

g u i d e l i n e s .  Unl ike  F l o r i d a ,  however, under  t h a t  s t a t e  ' s  

s e n t e n c i n g  scheme a  d e f e n d a n t ' s  p r i o r  c o n v i c t i o n s  and 

dangerousness  a r e  n o t  t y p i c a l l y  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  

presumpt ive  g u i d e l i n e s  s e n t e n c e .  - See Comment, C r i m i n a l  

Procedure--The North C a r o l i n a  F a i r  S e n t e n c i n g  A c t ,  60 N.C .L .  Rev. 

631, 638-39 ( 1 9 8 2 ) .  R a t h e r ,  t h e y  a r e  t r e a t e d  a s  a g g r a v a t i n g  

f a c t o r s  j u s t i f y i n g  d e p a r t u r e .  When, however,  e i t h e r  f a c t o r  i s  

weighed i n  a r r i v i n g  a t  t h e  recommended s e n t e n c e ,  t h e  f a c t o r  may 

n o t  t h e n  s e r v e  a s  t h e  b a s i s  f o r  d e p a r t u r e .  See ,  e . g . ,  S t a t e  v .  -- 

Higson, 310 N . C .  418, 424, 312 S.E.2d 437, 441 (1984) 

( d e f e n d a n t ' s  dangerousness  improper ly  c o n s i d e r e d  i n  a g g r a v a t i o n  

because  a l r e a d y  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  presumpt ive  

s e n t e n c e )  . 
Accord ing ly ,  w e  canno t  a g r e e  w i t h  t h e  d i s t r i c t  c o u r t  when 

it f i n d s  t h a t  h a b i t u a l  o f f e n d e r  s t a t u s  i s  a n  adequa te  r e a s o n  t o  

d e p a r t  from t h e  recommended g u i d e l i n e s  s e n t e n c e .  To t h e  

c o n t r a r y ,  w e  h o l d  t h a t  s e c t i o n  775.084 c a n n o t  o p e r a t e  a s  a n  

a l t e r n a t i v e  t o  g u i d e l i n e s  s e n t e n c i n g  because  o f  t h e  c l e a r  

d i r e c t i v e s  of  s e c t i o n  921.001 ( 4 )  ( a )  . Nor can  t h e  h a b i t u a l  

o f f e n d e r  s t a t u t e  remain v i a b l e  a s  a  r e a s o n  f o r  d e p a r t u r e  i n  l i g h t  

of o u r  d e c i s i o n  i n  Hendrix.  

Because t h e  t r i a l  c o u r t  used  t h e  h a b i t u a l  o f f e n d e r  s t a t u t e  

a s  i t s  r e a s o n  f o r  d e p a r t i n g  from t h e  g u i d e l i n e s  i n  s e n t e n c i n g  

2See N . C .  Gen. S t a t .  5 14-7.1 e t  s e q  ( 1 9 8 1 ) .  -- 

3See N.C.  Gen. S t a t .  5 15A-1340.4 -- e t  s e q  ( 1 9 8 3 ) .  



Whitehead, w e  m u s t  r e m a n d  w i t h  d i r e c t i o n s  t o  t h e  d i s t r i c t  c o u r t  

t o  r e t u r n  t h e  m a t t e r  t o  t h e  t r i a l  c o u r t  f o r  r e s e n t e n c i n g  i n  

accordance w i t h  t h i s  o p i n i o n .  

I t  i s  so ordered. 

McDONALD, C . J . ,  and A D K I N S ,  BOYD, EHRLICH and SHAW, JJ . ,  C o n c u r  
OVERTON, J . ,  D i s s e n t s  w i t h  an  o p i n i o n  

NOT F I N A L  U N T I L  T I M E  E X P I R E S  TO F I L E  REHEARING MOTION AND, I F  
F I L E D ,  DETERMINED. 



OVERTON, J . ,  d i s s e n t i n g .  

I d i s s e n t .  The m a j o r i t y ' s  d e c i s i o n  v i o l a t e s  two 

p r i n c i p l e s  of s t a t u t o r y  c o n s t r u c t i o n .  F i r s t ,  c o u r t s  a r e  r equ i r ed  

t o  i n t e r p r e t  two appa ren t ly  c o n f l i c t i n g  s t a t u t e s  i n  such a  way 

t h a t  bo th  remain i n  force ; '  and, second,  c o u r t s  should r e p e a l  a  

s t a t u t e  by imp l i ca t ion  only when no o t h e r  reasonable  

i n t e r p r e t a t i o n  of t h e  r e p e a l i n g  s t a t u t e  e x i s t s .  I n  t h i s  c a s e ,  

I f i n d  t h a t  t h e  h a b i t u a l  o f f ende r  s t a t u t e  and sen tenc ing  

g u i d e l i n e s  s t a t u t e  may e a s i l y  be cons t rued  t o  a l low both t o  

remain e f f e c t i v e .  Consequently, t h e  ma jo r i t y  need n o t  r e p e a l  t h e  

h a b i t u a l  o f f ende r  s t a t u t e  by imp l i ca t ion .  

I would cons t rue  t h e s e  two s t a t u t e s  i n  a  way t h a t  would 

a l low t h e  h a b i t u a l  o f f ende r  s t a t u t e  t o  be used a s  a  ground t o  

d e p a r t  from t h e  sen tence  g u i d e l i n e s  when based on a  f i n d i n g  t h a t  

t h e  sen tence  d e p a r t u r e  i s  necessary f o r  t h e  " p r o t e c t i o n  of t h e  

p u b l i c . "  See 5 775.084(3) ,  F l a .  S t a t .  (1985) .  The sen tenc ing  

g u i d e l i n e s  do n o t  i nc lude  a  " p r o t e c t i o n  of t h e  p u b l i c "  f i n d i n g  a s  

p a r t  of a  p r i o r  o f f e n s e  computation. I n  my view, t h e  use  of t h i s  

a d d i t i o n a l  element a s  a  d e p a r t u r e  ground i s  a  p roper  workable 

c o n s t r u c t i o n  of bo th  s t a t u t e s .  

1. V i l l e r y  v .  F l o r i d a  Pa ro l e  and Proba t ion  Commission, 396 
So. 2d 1107 (F l a .  1980) ;  S t a t e  ex r e l .  School Board of Martin 
County v .  Department of Education,  317 So. 2d 68 (F l a .  1975) ;  
S t a t e  v .  Digman, 294 So. 2d 325 ( F l a .  1974) ;  S t a t e  v.  C o l l i e r  
County, 171 So. 2d 890 (F l a .  1965) .  

2 .  S t a t e  v .  Dunmann, 4 2 7  So. 2d 166 (F l a .  1983) ;  Town of Ind ian  
River Shores v.  Richey, 348 So. 2d 1 ( F l a .  1977) ;  Digman; 
C o l l i e r  County. 
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