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STATEMENT OF THE CASE AND FACTS 

Appe l l e e  a c c e p t s  a p p e l l a n t ' s  s t a t emen t  o f  t h e  ca se  and 

f a c t s  a s  a  s u b s t a n t i a l l y  a c c u r a t e  account  of  t h e  p roceed ings  be- 

low, w i t h  such e x c e p t i o n s  and a d d i t i o n s  a s  no ted  h e r e i n .  

A. P r e t r i a l  Motions.  

A f t e r  thorough i n q u i r y  and admonit ion from t h e  t r i a l  judge,  

a p p e l l a n t  dec ided  t o  l e t  P u b l i c  Defender Meyers c o n t i n u e  t o  re-  

p r e s e n t  him. (R 773) Meyers t hen  i n d i c a t e d  t h a t  a p p e l l a n t  had 

n o t  been c o o p e r a t i n g  w i t h  him i n  p r e p a r i n g  f o r  t h e  s e n t e n c i n g  

phase  o f  t h e  t r i a l ,  and r eques t ed  a  con t inuance .  (R 774, 775) 

The c o u r t  denied  t h e  motion because  counse l  f a i l e d  t o  set f o r t h  

s p e c i f i c  r e a sons  why he  would n o t  be p repared  t o  go forward a t  

t h e  t i m e  of  t r i a l .  The c o u r t  s a i d :  

THE COURT: I ' m  n o t  going t o  c o n t i n u e  i t  
s h o r t  o f  you showing m e  a  s p e c i f i c  r e a son  
why i t  shou ld  b e ,  such as,  h i s  mother i s  i n  
t h e  h o s p i t a l  o r  something l i k e  t h a t ,  o r  some 
o t h e r  impor tan t  w i t n e s s  cannot  be made 
a v a i l a b l e .  Sho r t  of  a demonst rable  r e a son ,  
I ' m  n o t  go ing  t o  be i n c l i n e d  t o  c o n t i n u e  i t .  
L ike  I s a i d ,  i f  somebody t h a t  you need t o  
have h e r e  c a n ' t  be h e r e  because  t h e y ' r e  s i c k  
o r  o u t  of  t h e  coun t ry  o r  something,  t h e n  
I ' l l  con t i nue  i t ,  b u t  y o u ' r e  going t o  have  
t o  g i v e  m e  a  demons t r a t i ve  r ea son .  

Four days l a t e r ,  on A p r i l  8 ,  1985,  a p p e l l a n t ' s  t r i a l  com- 

menced. Appe l l an t  d i d  n o t  r e q u e s t  a  con t inuance  a t  t h a t  t i m e .  (R 

B. T r i a l - J u r y  S e l e c t i o n  and Voi r  D i r e .  

During v o i r  d i r e  examina t ion ,  a p r o s e p c t i v e  j u r o r ,  S t a l v e y ,  

t e s t i f i e d  t h a t  she  would "au tomat ica l ly"  v o t e  f o r  t h e  d e a t h  



pena l ty  i f  t he  defendant was found g u i l t y .  Relevant excerp ts  

of he r  test imony a r e  s e t  f o r t h  below: 

MR. MEYERS (defense counsel)  : Okay. Do you 
t h i n k  t h a t  i f  t h e r e  i s  a  f ind ing  of g u i l t  
t h a t  t h e  death pena l ty  should au tomat ica l ly  
be imposed? 

JUROR STALVEY: Yes, s i r .  

MR. MEYERS: So i n  every case of f i r s t d e g r e e  
murder, then t h e  death pena l ty  should be 
imposed i f  t h e  person has been found g u i l t y ;  
i s  t h a t  c o r r e c t ?  

JUROR STALVEY: Yes, s i r .  

MR. MEYERS: So i t  should be an automatic 
th ing?  

JUROR STALVEY: Yes, s i r .  

MR. MEYERS: Okay. I f  a  person i s  found 
g u i l t y  of f i r s t - d e g r e e  murder, t h e r e  should 
be an automatic dea th  pena l ty?  

JUROR STALVEY: ( Ju ro r  nodding head up and 
down. ) 
MR. MEYERS: There shouldn ' t  be any 
cons id-era t ions  about any o the r  f a c t s  o the r  
than- - 
JUROR STALVEY: No, i f  t he  f a c t s  a r e  t h e r e .  

MR. MEYERS: Well,  assuming the  person has 
a l ready  been found g u i l t y  of f i r s t - d e g r e e  
murder. 

JUROR STALVEY: Oh -- w e l l ,  yes ,  s i r .  

MR. MEYERS: So i n  o t h e r  words, i t  should be 
automatic dea th  pena l ty  i f  someone i s  found 
g u i l t y  o t  f i r s t - d e g r e e  murder. 

JUROR STALVEY: Yes, s i r .  

MR. MEYERS: So i n  t h i s  case  i f  --  I ' m  
making c a p i t a l  "1's" and c a p i t a l  "F's" --  i f  
M r .  Nibert  i s  found g u i l t y  of f i r s t - d e g r e e  



murder - - 
JUROR STALVEY: Y e s ,  s i r .  

MR. MEYERS: You would a u t o m a t i c a l l y  v o t e  
f o r  t h e  d e a t h  p e n a l t y .  

JUROR STALVEY: Y e s ,  s i r  . 

Defense counse l  cha l l enged  t h e  j u r o r  f o r  cause  and t h e  

c o u r t  addressed  t h e  p r o s p e c t i v e  j u r o r  a s  f o l l ows :  

THE COURT: Ma'am, i f  t h e r e  was a  f i n d i n g  o f  
g u i l t  - nex t  t o  you -- a t  t h i s  p o i n t ,  you 
would a u t o m a t i c a l l y  v o t e  f o r  t h e  d e a t h  
p e n a l t y ?  

JUROR STALVEY: Not a u t o m a t i c a l l y ,  b u t  - -  
THE COURT: Do you t h i n k  t h e r e  a r e  some 
s i t u a t i o n s  i n  which you would v o t e  a g a i n s t  
t h e  d e a t h  p e n a l t y .  

JUROR STALVEY: Y e s .  

(R 206) 

T h e r e a f t e r ,  t h e  t r i a l  judge denied  t h e  c h a l l e n g e  f o r  cause  and 

a p p e l l a n t  expended a  peremptory c h a l l e n g e  on S t a l v e y .  Appe l lan t  

d i d  n o t ,  t h e r e a f t e r ,  exhaus t  h i s  peremptory c h a l l e n g e s .  (R  315) 

Also ,  d u r i n g  v o i r  d i r e ,  p r o s p e c t i v e  j u r o r s  Graces ,  Davis ,  

Fo r t son  and Rask each  s t a t e d  t h a t  i f  t h e  de fendan t  were found 

g u i l t y  t h e y  would no t  v o t e  i n  f avo r  o f  t h e  d e a t h  p e n a l t y  r ega rd -  

less o f  t h e  ev idence  p r e sen t ed  du r ing  t h e  p e n a l t y  phase  of t h e  

t r i a l .  The r e l e v a n t  p o r t i o n  o f  t h e  t r a n s c r i p t  i s  set  f o r t h  be- 

low: 

(The Court t hen  addressed  t h e  prospec-  
t i v e  j u r o r s  a s  f o l l ows : )  



THE COURT: Ma'am, a t  t h i s  p o i n t ,  you've 
decided i n  your  mind i f  t h e  defendant  was 
found g u i l t y ,  t h a t  you would v o t e  a g a i n s t  
t h e  d e a t h  p e n a l t y  r e g a r d l e s s  o f  t h e  -- what 
you heard  o r  d i d n ' t  h e a r  du r ing  t h e  second 
p a r t  o f  t h e  t r i a l ?  

JUROR GARCES: Yes, I s a i d  t h a t .  

THE COURT: Okay. And you would au tomat i -  
c a l l y ,  ma'am --  no,  Number 2 h e r e .  You're 
a g a i n s t  t h e  d e a t h  p e n a l t y  r e g a r d l e s s ?  

JUROR DAVIS: Yes. 

THE COURT: And, s i r ,  you s t a t e d  y o u ' r e  
a g a i n s t  t h e  d e a t h  p e n a l t y ,  and you know a t  
t h i s  p o i n t  you'd v o t e  a g a i n s t  i t ;  i s  t h a t  
c o r r e c t ?  Is  t h a t  c o r r e c t ?  

JUROR PORTSON: Yes, Judge.  

THE COURT: Okay. Is t h a t  t r u e  o f  you a l s o ,  
m a  ' am? 

JUROR RASK: Yes, i t  i s .  

THE COURT: Okay. 

(The bench confe rence  con t inued  as 
fo l lows  .) 

THE COURT: T h a t ' s  1, 2 ,  4 ,  and 7 .  Okay. 

What s ays  t h e  de f ense?  

MR. MEYERS : I would l i k e  t o  f o r  cause ,  
Number 8. 

A f t e r  t h e  j u r y  w a s  s e l e c t e d  and sworn, t h e  de f ense  o b j e c t e d  t o  

t h e  impanel ing o f  t h e  j u r y .  (R 371) 

I n  a d d r e s s i n g  t h e  j u r o r s  on v o i r e  d i r e ,  t h e  p ro secu to r  ex-  

p l a i n e d  t h e  d i f f e r e n c e  between p remedi ta ted  murder and f e l o n y  

murder: 



Now, t h e  defendant has been charged 
wi th  t h e  crime of f i r s t - d e g r e e  murder. I n  
t h e  c l a s s i c  case  of f i r s t - d e g r e e  murder, t h e  
key element i s  one of premedi ta t  ion .  A 
planned k i l l i n g .  

The defendant wanted t h e  v i c t im  dead, 
planned t h e  v i c t i m ' s  dea th ,  c a r r i e d  i t  o u t .  
That i s  t h e  key element of f i r s t - d e g r e e  mur- 
d e r ,  p remedi ta t ion .  I b e l i e v e  everybody has  
heard of f i r s t - d e g r e e  murder and premedita- 
t i o n  a s  it works i n  t h e  f i r s t - d e g r e e  murder 
charge.  

There i s  a l s o  another  a spec t  of f i r s t  
degree murder i n  F l o r i d a ,  and t h a t  i s  what 
i s  known a s  t h e  f i r s t - d e g r e e  fe lony  murder, 
law which F l o r i d a  recognizes .  

When you g e t  i n t o  t h e  f i r s t - d e g r e e  £ e l -  
ony murder, you a r e  not  concerned wi th  pre-  
medi ta t ion .  I n  essence what t h a t  l a w  s t a t e s  
i s  t h a t  i f  somebody i s  committing robbery o r  
a  rape  o r  a  bu rg l a ry ,  and dur ing  t h e  course  
of  t h a t  robbery,  r ape ,  o r  bu rg - l a ry  t h e  v i c -  
t i m  i s  k i l l e d ,  even though t h e  defendant had 
no i n t e n t  o r  premedi ta ted des ign  t o  k i l l  
t h a t  person,  he can s t i l l  be found g u i l t y  of  
f i r s t - d e g r e e  murder. 

What t h e  law says  i s  t h a t  i f  you ' r e  com- 
m i t t i n g  one of t h e s e  f e l o n i e s  and somebody 
d i e s  dur ing  t h e  course  of t h e s e  enumerated 
f e l o n i e s  such a s  bu rg l a ry ,  robbery,  r a p e ,  
kidnapping,  e t  c e t e r a ,  somebody d i e s ,  and 
you can be found g u i l t y  of f i r s t - d e g r e e -  mur- 
d e r  even though t h e r e  is  no premedi ta t ion  
involved.  

I n  essence  what t h e  f i r s t - d e g r e e  fe lony  
murder r u l e  does i s  it al lows t h e  S t a t e ,  i n  
proving a  f i r s t - d e g r e e  murder c a s e ,  t o  sub- 
s t i t u t e  t h e  commission of t h e  fe lony  f o r  t h e  
element of p remedi ta t  ion .  

Miss Wyatt, do you understand t h a t ,  
ma ' a m ?  

See a l s o ,  R 237, 360. 



The s t a t e  and t h e  de f ense  were each  g iven  t e n  peremptory 

c h a l l e n g e s .  (R 205, 206, 256, 283, 306,  315) A f t e r  de f ense  

counse l  e x e r c i s e d  h i s  n i n t h  c h a l l e n g e ,  he  r eques t ed  "a few ex- 

t r a "  c h a l l e n g e s  and t h e  motion was den ied .  (R 324) Appe l lan t  

d i d  n o t ,  t h e r e a f t e r ,  exhaus t  a l l  o f  h i s  peremptory c h a l l e n g e s .  

A f t e r  t h e  j u r y  was sworn, t h e  t r i a l  judge i n s t r u c t e d  them 

a s  f o l l ows :  

It i s  your solemn r e s p o n s i b i l i t y  t o  de-  
t e rmine  t h e  g u i l t  o r  innocence o f  t h e  defen-  
dan t  and your v e r d i c t  must be based s o l e l y  
on t h e  evidence  a s  it is p r e sen t ed  t o  you i n  
t h i s  t r i a l  and t h e  law upon which t h e  Court  
w i l l  i n s t r u c t  you a t  t h e  c l o s e  o f  t h e  t r i a l .  

. . . You a r e  concerned w i t h  t h e  law on ly  a s  
t h e  Court  w i l l  i n s t r u c t  you on t h e  law a t  
t h e  c l o s e  o f  t h e  t r i a l .  

Following t h e  arguments o f  t h e  a t t o r n e y s ,  
t h e  Court  w i l l  i n s t r u c t  you on t h e  law ap- 
p l i c a b l e  t o  t h e  ca se .  

C .  T r i a l  --  G u i l t  Phase.  

During a confe rence  on j u r y  i n s t r u c t i o n s ,  t h e  c o u r t  den ied  

t h e  s t a t e ' s  r e q u e s t  f o r  a charge  on felony-murder.  (R 546) 

Thereupon, de f ense  counse l  r eques t ed  pe rmiss ion  t o  a rgue  t o  t h e  

j u r y  du r ing  c l o s i n g  argument t h a t  f e l ony  murder c a se  was no t  

a p p l i c a b l e  t o  t h e  c a s e .  The fo l lowing  d i s c u s s i o n  took p l a c e :  



MR. MEYERS: May I comment t h a t  t h a t  has 
been o f f i c i a l l y  resolved by t h e  Court i n  my 
c los ing  argument t o  the jury  t h a t  t h e r e  is  - - because they s t i l l  remember a l l  --  
THE COURT: I th ink  they can s t i l l  argue i t  
on a  premeditated b a s i s .  They c a n ' t  argue it 
on a  felony murder b a s i s .  

MR. MEYERS: I understand t h a t ,  Your Honor, 
but I j u s t  want t o  mention o r  a t  l e a s t  have 
t h e  Court mention t h a t  t h i s  matter has been 
resolved,  t h a t  t h i s  i s  not a  felony-murder 
case o r  a t  l e a s t  l e t  me argue i t ,  and he 
obviously -- 

THE COURT: No, because you w i l l  be arguing 
l e g a l  matters  t h a t  a r e  not t o  be considered. 

MR. MEYERS: I th ink  they s t i l l  remember a l l  
of  h i s  e a r l i e r  remarks, though, regarding 
felony murder, and I haven ' t  had a  chance a t  
a l l  t o  rebut  them. 

A l l  I want i s  the  jury t o  know t h a t  has  
been resolved and t h i s  i s  not a  felony mur- 
der case any more. They must decide only on 
premeditation. 

MR. BENITO: Judge, I j u s t  don ' t  see how it 
can be specula t ion  on t h e  p a r t  of t h e  jury--  

THE COURT: Excuse me, I a l ready made t h a t  
dec is ion .  A l l  r i g h t .  You a r e  e n t i l t e d  t o  
t e l l  them t h a t  thev a r e  onlv t o  consider  - - - - - - - - - - - - - - - - - - - a -  

t h i s  a s  t o  premeditated f i r s t - d e g r e e  murder, 
fe lonv murder i s  not   art of i t .  But d o n ' t  
ge t  i h t o  any argument 'about why it i s n ' t .  

MR. MEYERS: Okay, Your Honor. 

MR. MEYERS: What I want t o  get  c leared up 

THE COURT: -- j u s t  a s  you w i l l  be ab le  t o  
respond t o  i t .  



MR. MEYERS: Right ,  bu t  I want t o  mention 
t h a t  t h e  Court has somehow resolved t h e  mat- 
t e r  and t h e r e  w i l l  not  be a fe lony murder 
i n s t r u c t i o n  because i t ' s  been resolved t h i s  
i s  not a fe lony murder, bu t  they may decide 
on f i r s  t -degree murder f o r  premeditat  ion.  
That i s  what I want t o  do. 

THE COURT: You can do t h a t .  

Defense counsel  d id  not reques t  a c u r a t i v e  i n s t r u c t i o n .  

Counsel was apparent ly  s a t i s f i e d  t o  make r e fe rence  t o  t h i s  i s s u e  

i n  h i s  c l o s i n g  argument t o  the  jury :  

We had t a lked  about a robbery i n  t h e  
case  involving t h e  v ic t im,  M r .  Snavely, and 
I b e l i e v e  t h a t  we have c l ea red  t h a t  up. 
Whatever supposed t ak ing  of  money t h e r e  was - - again ,  t h i s  i s  a l l  according t o  M r .  An- 
druskiewiecz,  t h a t  supposedly whatever t a k -  
ing  of money t h e r e  was occurred on t h e  day 
be fo re  t h e  k i l l i n g  and even Andruskiewiecz 
s a i d  he d i d n ' t  b e l i e v e  it e i t h e r  because the  
f i g u r e  t h a t  was mentioned by M r .  Andruskie- 
wiecz was t h r e e  thousand d o l l a r s  and I t h i n k  
we can conclude t h a t ,  number one, t h a t  c e r -  
t a i n l y  from M r .  Snavely's  b r o t h e r ,  t h a t  he 
d i d n ' t  have money l i k e  t h a t  o r  t h i n g s  of 
va lue  l i k e  t h a t .  . . . 

There is  no evidence t h a t  anything has 
been taken from M r .  Snavely 's  house. 

So, t h e r e  i s  j u s t  abso lu te ly  no e v i -  
dence on the  day of the  k i l l i n g  e i t h e r  by 
somebody's word, meaning Andruskiewiecz , 
t h a t  anything whatsoever was taken.  

Now, s u r e l y  somebody is  k i l l e d  but be- 
cause somebody i s  k i l l e d  doesn ' t  mean t h a t  
has  t o  be a robbery.  There i s  many, many 
reasons why somebody i s  k i l l e d .  Most k i l l -  
i ngs ,  even i f  you read about them i n  t h e  
paper,  a r e  r a t h e r  sense le s s  types  of t h i n g s .  



They have no rhyme or  reason whatsoever and 
t h a t  i s  what t h i s  is .  

So, c e r t a i n l y  the  Court i s  not going t o  
i n s t r u c t  you t h a t  t h i s  had anything t o  do 
with the  robbery. You a r e  not  going t o  hear 
it come from the  Court t h a t  t h i s  i s  i n  con- 
nec t ion  with a robberv. and t h e  reason t h a t  

i s  important i s  because e a r l i e r  you had 
heard perhaps t h e  S t a t e  would t r y  t o  use 
t h a t  a s  s u ~ ~ l v i n ~  t h e  motive. t h e  i n t e n t  f o r  
t h e  kil l ir i ; .  - sou t h a t  won't  be a ~ ~ l i c a b l e  
here .  

You can c e r t a i n l y  f ind i f  you want t o  
and i f  your d e l i b e r a t i o n s  conclude i t ,  t h a t  
the re  i s  premeditation but you w i l l  have t o  
use o the r  circumstances to  do t h a t .  You a r e  
not going t o  be a b l e  t o  do l i k e  the  prosecu- 
t o r  t a lked  about.  use a robbery o r  a t t e m ~ t e d  
robbery t o  supply t h a t  i n t e n t  ,- so it doein '  t 
mean t h a t  you c a n ' t  kind him g u i l t y  of 
f i r s t  -degree murder, because you can, but 
you j u s t  c a n ' t  i n f e r  t h a t  i n t e n t  from a rob- 
bery o r  an attempted robbery so you w i l l  
have t o  conclude t h a t  t h i s  was i n t e n t i o n a l  
another way. 

(R 579 -580) 

And you won't ge t  any i n s t r u c t i o n s  r e -  
garding a robbery and i f  it occurred during 
a robbery or  attempted robbery t h a t  suppl ies  
the  i n t e n t .  The court  w i l l  i n s t r u c t  you on 
f i r s t - d e g r e e  murder. 

I n i t i a l l y ,  the re  was some t a l k  about 
t h a t ,  t h a t  i f  t h e r e  i s  a robbery o r  a t tempt-  
ed robbery, then t h a t  automatical ly  sup- 
p l i e s ,  you know the  i n t e n t ,  but t h a t  w i l  no t  
even be f o r  your cons idera t ion ,  and l i s t e n  
t o  t h e  Court ' s  i n s t r u c t i o n s .  

The t r i a l  judge i n s t r u c t e d  t h e  jury  only on premeditated mur- 

d e r .  (R 612) T r i a l  counsel did not objec t  t o  the  t r i a l  c o u r t ' s  



f a i l u r e  t o  have t h e  j u r y  i n s t r u c t i o n s  reduced t o  w r i t i n g .  (R 

625;  el ell ant's I n i t i a l  B r i e f  a t  20) .  

Edward Guenther t e s t i f i e d  a s  an e x p e r t  i n  shoe p r i n t  

a n a l y s i s .  I n  a d d i t i o n  t o  h i s  e x t e n s i v e  background i n  g e n e r a l  

c r ime a n a l y s t ,  Guenther  t e s t i f i e d  t h a t  he  had s p e c i a l  t r a i n i n g  

i n  shoe p r i n t  a n a l y s i s :  

Q. What s t u d y  and p r e p a r a t i o n  have you made 
i n  t h e  f i e l d  o f  shoe p r i n t  a n a l y s i s ?  

A. My t r a i n i n g  i n  shoe p r i n t  a n a l y s i s  i n -  
volved a  fourteen-month t r a i n i n g  program 
which was compriseable  of  on-the-  job  t r a i n -  
i n g  and c lassroom i n s t r u c t i o n  from q u a l i f i e d  
examiners w i t h i n  ou r  depar tment .  

During t h i s  t r a i n i n g  program I d i d  a c t u a l  
c a s e s  under s u p e r v i s  i on .  Did many r e q u i r e d  
r e a d i n g s  and p a r t i c i p a t e d  i n  p r a c t i c a l  exe r -  
c i s e s .  

Q *  Did you s u c c e s s f u l l y  complete t h a t  
t r a i n i n g  cou r se?  

A. Y e s .  

Q. Did you r e c e i v e  a  c e r t i f i c a t i o n  f o r  
t h a t ,  s i r ?  

A. Y e s ,  I d i d ,  from our  depar tment .  

Q. How many of  t h e s e  shoe  p r i n t  comparisons 
have  you been asked t o  make du r ing  t h e  
cou r se  o f  your work w i t h  t h e  F l o r i d a  Depart-  
ment o f  Law Enforcement? 

A.  Approximately a  hundred.  

Q.  Have you e v e r  had t h e  occa s s ion  b e f o r e  
t o  q u a l i f y  i n  a  Court o f  Law a s  an e x p e r t  i n  
t h e  f i e l d  o f  shoe  p r i n t  a n a l y s i s ?  

A.  Y e s .  



Defense counsel objected t o  the  witness being q u a l i f i e d  as  

an expert  because he had " i n s u f f i c i e n t  background and insuf  f i -  

c i e n t  q u a l i f i c a t i o n . "  (R 467) The court  responded: "The jury  

can make t h a t  determination f o r  themselves," and permitted t h e  

witness  t o  t e s t i f y  a s  an exper t .  (R 468, 474) Geunther t e s t i -  

f  i ed  t h a t  the  defendant I s  shoe "could have" made the  impress ions 

found i n  the  v i c t i m ' s  home. (R 474) Guenther could not posi-  

t i v e l y  i d e n t i f y  the  a p p e l l a n t ' s  shoe p r i n t  a s  the  same f o o t p r i n t  

found i n  the  v i c t i m ' s  home. (R 475) 

A t  t h e  c lose  of the  s t a t e ' s  case ,  appel lan t  moved f o r  a  d i -  

r ec ted  v e r d i c t  of a c q u i t t a l  on the  ground t h a t  the  s t a t e  had 

f a i l e d  t o  prove a  prima f a c i e  case.  (R 533) The motion was de- 

nied.  (R 534) 

Jack Andruskiewiecz t e s t i f i e d  t h a t  the  appel lan t  t o l d  him 

he made t h e  v ic t im "get on h i s  knees" and he j u s t  "kept s tabbing 

him and h i t t i n g  bone." (R 498, 499) The medical examiner t e s -  

t i f i e d  t h a t  the  v ic t im was stabbed seventeen t imes,  e igh t  t i e s  

i n  the  back. (R 407, 408) Four of t h e  wounds were t o  the  v i c -  

t i m ' s  r i g h t  hand which a r e  c h a r a c t e r i s t i c  of "defense wounds", 

and would i n d i c a t e  t h a t  the  v ic t im was t r y i n g  t o  ward off  h i s  

a t t a c k e r .  (R 410, 411) Three of the  wounds were p o t e n t i a l l y  

f a t a l .  Two of t h e  s t a b  wounds t o  the  back went through the  r i b  

cage and pierced the  lungs. The t h i r d  f a t a l  in ju ry  was a  s t a b  

wound t o  the  neck which cut  severa l  of t h e  major blood v e s s e l s  

and penetrated the  voice box or  larynx. (R 408 - 409) 



D. Tr ia l - -Sentenc ing  Phase 

A f t e r  t h e  j u r y  r e tu rned  i t s  v e r d i c t ,  t h e  cou r t  proceeded 

immediately t o  t h e  p e n a l t y  phase of t h e  t r i a l .  (R 626 - 627) 

The s t a t e  announced t h a t  i t  would r e l y  upon on ly  two aggra-  

v a t i n g  cr icumstances;  he inous ,  a t r o c i o u s  and c r u e l  and co ld  and 

c a l c u l a t e d .  (R 627, 629) The t r i a l  judge agreed t o  i n s t r u c t  

t h e  j u r y  only  on those  aggrava t ing  c i rcumstances  r e l i e d  upon by 

t h e  s t a t e .  (R 631) Defense counsel  s t a t e d  t h a t  he had "no ob- 

j e c t i o n  t o  t h e  Court read ing  a l l  t h e  aggrava t ing  and a l l  of t h e  

m i t i g a t i n g  [c i rcumstances]  . . . " (R 131) L a t e r ,  defense  

counsel  s a i d :  "Whether you read  them a l l  o r  n o t ,  I w i l l  l e t  t h e  

c o u r t  dec ide  . I 1  (R 632) 

The prosecu tor  suggested t h a t  t h e  Court read t h e  two aggra- 

v a t i n g  c i rcumstances  and then s t a t e  why t h e  o t h e r  seven d id  no t  

app ly .  (R 633) Defense counsel  agreed (R 634) and t h e  cou r t  

i n s t r u c t e d  t h e  j u r y  as fo l lows:  

Now, t h e r e  a r e  n ine  aggrava t ing  circum- 
s t a n c e s ,  only  two of  which t h e  s t a t e  w i l l  
r e l y  on i n  t h i s  ca se .  Those two aggrava t ing  
c i rcumstances  a r e  . . . 

Each aggrava t ing  circumstance must be es -  
t a b l i s h e d  beyond a reasonable  doubt be fo re  
i t  may be considered by you i n  a r r i v i n g  a t  
your d e c i s i o n .  

I f  one o r  more aggrava t ing  c i rcumstances  
a r e  e s t a b l i s h e d ,  you should cons ider  a l l  t h e  
evidence tend ing  t o  e s t a b l i s h  one o r  more 



m i t i g a t i n g  c i rcumstances  and g i v e  t h a t  ev i -  
dence such weight as  you f e e l  it should r e -  
c e i v e  i n  reach ing  your conclusion as  t o  your 
advisory  sen tence .  

On t h e  ques t ion  o f  m i t i g a t i n g  c i rcumstance,  t h e  cou r t  asked 

defense  counsel  which f a c t o r s  he would be r e l y i n g  on and t h e  

s t a t e  ob jec t ed  a rgu ing  t h a t  t h e  cou r t  should hear  tes t imony be- 

f o r e  dec id ing  which m i t i g a t i n g  c i rcumstances  were app l i cab le .  

The fol lowing exchange took p l ace :  

THE COURT: A l l  r i g h t .  I w i l l  do i t .  What 
m i t i g a t i n g  do you want? 

MR. BENITO: I would ask  t h e  Court t o  l i s t e n  
t o  h i s  wi tnesses  f i r s t  t o  s ee  what m i t i g a t -  
i ng  c i rcumstances  a r e  e s t a b l e i s h e d  by t h e  
evidence.  

THE COURT: Well,  I want t o  i n s t r u c t  them 
beforehand,  not  a f t e rwards .  

MR. BENITO: I b e l i e v e  t h e  Court would have 
t o  l i s t e n  t o  t h e  evidence presen ted  i n  t h e  
second phase t o  determine what m i t i g a t i n g  
c i rcumstances  apply.  

THE COURT: I am ask ing  which ones he i s  r e -  
l y i n g  on. 

MR. MEYERS: I would be r e l y i n g  on Number B ,  
t h e  c a p i t a l  fe lony  was committed whi le  t h e  
defendant  was under t h e  i n f luence  of extreme 
mental o r  emotional  d i s  t rubance .  

THE COURT: Okay. 

MR. MEYERS: I would be r e l y i n g  on "El1 , t h e  
defendant ac t ed  under extreme du res s .  

THE COURT: Okay. 

MR. MEYERS: He was not  under t h e  domination 
of ano the r  person.  



THE COURT: Okay. 

MR. MEYERS: Then, a f t e r  the  capaci ty  of the  
defendant t o  apprec ia te  the  c r i m i n a l i t y  of 
h i s  conduct or t o  conform h i s  conduct t o  the  
requirements of the  law was s u b s t a n t i a l l y  
impaired. 

THE COURT: Okay. 

MR. MEYERS: He is  twenty-seven years  o ld ,  
so I be l i eve  our cour ts  have held t h a t  i s  
not an age t o  be considered as youthful .  

THE COURT: Well, I d o n ' t  mean t o  be --  
MR. MEYERS: I would l i k e  t h a t  one, Judge. 

THE COURT: I t h i n k  you should give it and 
argue it and l e t  t h e  Court t e l l  you i t  i s  
not one. 

MR. MEYERS: Okay. Would be those four ,  
Your Honor. 

THE COURT: Okay. 

MR. BENITO:  I s  t h e  Court going t o  read 
those four  a t  t h i s  p a r t i c l u a r  time? 

THE COURT: Yes. 

MR. MEYERS: Then, of course,  under the  
Lockett dec is ion  we would be able  t o  put on 
any mi t iga t ing  circumstances without r e -  
s t r i c t i o n  and those a r e  not enumerated spe- 
c i f i c a l l y  and I t h i n k  the i n s t r u c t i o n s  cover 
t h a t .  

THE COURT: That i s  c o r r e c t .  

MR. BENITO:  The s t a t e  does not f e e l  t h a t  
some of those mi t iga t ing  circumstances have 
been es tab l i shed  a t  t h i s  time f o r  t h e  Court 
t o  i n s t r u c t  the  jury p r i o r  t o  the  evidence 
e s t a b l i s h i n g  those mi t iga t ing  circumstances. 

THE COURT: Well, you can ge t  to  t h e  Supreme 
Court and back within the  next f i v e  minutes 
you may succeed i n  t h a t  argument. 



MR. BENITO: I can'  t do t h a t ,  Judge. There 
i s  no way I can do t h a t ,  Judge. 

THE COURT: Bring i n  the  ju ry .  

Thereaf te r ,  without ob jec t ion ,  the  cour t  i n s t r u c t e d  t h e  

ju ry  on the  mi t iga t ing  circumstances as  follows: 

The mi t iga t ing  circumstances a re :  

1. The crime fo r  which the  defendant i s  t o  
be sentenced was committed while he was un- 
der  the  inf luence of extreme mental or  emo- 
t ional  dis turbance.  

2 .  The defendant ac ted  under extreme duress  
o r  under j t h e  s u b s t a n t i a l  domination of ano- 
t h e r  person. 

3 .  The capaci ty  of the  defendant t o  appre- 
c i a t e  the  c r i m i n a l i t y  of h i s  conduct or  t o  
conform h i s  conduct t o  the  requirements of 
t h e  law was s u b s t a n t i a l l y  imparied. 

4 .  The age of the  defendant a t  the  time of 
the  crime. 

The mi t iga t ing  circumstances need not be 
proven beyond a reasonable doubt by the  de- 
fendant.  I f  you a r e  reasonably convinced 
t h a t  a mi t iga t ing  circumstance e x i s t s ,  you 
may consider  i t  as  e s t ab l i shed .  

Now, t h e  mi t iga t ing  circumstances a r e  no t  
l imi ted  t o  the  four t h a t  I read .  The defen- 
dant can place before you any o ther  mi t iga t -  
ing circumstances t h a t  he deems appropr ia te .  

Now, t h e  sentence t h a t  you recommended 
must be based upon the  f a c t s  as you f ind  
them from the  evidence and the  law. You 
should weigh t h e  aggravating circumstances 
aga ins t  the  mi t iga t ing  circumstances and 
your advisory sentence must be based upon 
these  cons idera t ions .  



During t h e  p e n a l t y  phase o f  t h e  t r i a l ,  t h e  de fense  p resen-  

t e d  t e s t imony  from t h r e e  w i t n e s s e s :  a p p e l l a n t ' s  ex-wife and h i s  

two employers.  Mrs. N ibe r t  t e s t i f i e d  t h a t  a p p e l l a n t  has  had a  

d r i n k i n g  problem s i n c e  h i s  e a r l y  t e e n s  and bo th  o f  h i s  p a r e n t s  

a r e  a l c o h o l i c s .  (R 641 - 643) A p p e l l a n t ' s  two employers ,  Pau l  

Hawks, Jr . and Pau l  Hawks, S r  . , t e s t i f i e d  t h a t  a p p e l l a n t  had a  

problem w i t h  a l c o h o l  bu t  he was t r u s t w o r t h y  and a  good worker.  

(R 647, 648,  651 - 652) 

A f t e r  t h e  j u r y  r e t u r n e d  an a d v i s o r y  s en t ence  o f  d e a t h  (R 

682 ) ,  t h e  c o u r t  a d j u d i c a t e d  a p p e l l a n t  g u i l t y  (R 683) and o r a l l y  

announced t h e  s en t ence  a s  f o l l ows :  

The Court does f i n d  t h a t  t h e r e  a r e  two 
a g g r a v a t i n g  and no m i t i g a t i n g  c i rcumstances  
and it i s  t h e  judgment, o r d e r  and s en t ence  
of  t h i s  Court t h a t  t h e  de fendan t  be s en t en -  
ced t o  d i e  i n  t h e  e l e c t r i c  c h a i r .  

P l e a s e  p r e p a r e  a  w r i t t e n  o r d e r  showing 
two a g g r a v a t i n g  and no m i t i g a t i n g  and submit  
i t  on A p r i l  26,  8:30. 

The p r o s e c u t o r  p repared  an o r d e r  and i t  was s igned  by t h e  t r i a l  

judge on A p r i l  11, 1985. (R 81 - 85) 



SUMMARY 

I. The prosecutor ' s  remarks t o  the  venireman during v o i r e  

d i r e  examination did not confuse the  ju ro r s  on t h e  i s s u e  of t h e  

a p p l i c a b i l i t y  of t h e  felony murder doc t r ine .  Remarks by defense 

counsel during c los ing  statement diminished the  e f f e c t s  of the  

prosecutor ' s  s ta tement .  In  add i t ion ,  t h e r e  was no pre judice  t o  

t h e  appel lan t  as  the  t r i a l  court  ins t ruc ted  the  jury  only on 

premeditated murder. 

11. T r i a l  counse l ' s  f a i l u r e  t o  objec t  t o  the  i n s t r u c t i o n s  

not  being reduced t o  wr i t ing  waived the  e r r o r  f o r  purposes of 

a p p e l l a t e  review. 

111. Jurors  who t e s t i f i e d  they would not  vote  i n  favor of 

t h e  death penal ty regardless  of the  evidence presented a t  t r i a l  

were properly excused f o r  cause. 

I V .  The t r i a l  court  did not improperly de legate  t o  the  

ju ry  h i s  r e s p o n s i b i l i t y  t o  determine the  quest ion of e x p e r t i s e .  

V .  Evidence of the  manner i n  which the  homicide was com- 

mitted and the  na ture  and manner of t h e  wounds i n f l i c t e d  was 

s u f f i c i e n t  t o  e s t a b l i s h  t h e  element of premeditation. 

V I .  Appel lant ' s  argument t h a t  he was forced t o  use peremp- 

t o r y  chal lenge on a ju ro r  who should have been excused f o r  cause 

must f a i l  because t r i a l  counsel did not exhaust a l l  of h i s  per-  

emptory chal lenges.  

V I I .  I n s t r u c t i n g  jury  during penal ty phase of the  t r i a l  

p r i o r  t o  the  taking of testimony and argument of counsel was 

waived by a p p e l l a n t ' s  f a i l u r e  t o  ob jec t .  
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V I I I .  The t r i a l  c o u r t ' s  order  d i r e c t i n g  the  prosecutor t o  

prepare a  w r i t t e n  sentencing order  cons i s t en t  with the  c o u r t ' s  

f indings  was s u f f i c i e n t  under '$921.141(3), Flor ida S t a t u t e s ,  and 

did not v i o l a t e  the  general  r u l e  aga ins t  delegat ion of j u d i c i a l  

a u t h o r i t y .  

I X .  The evidence adduced a t  t r i a l  was s u f f i c i e n t  t o  sus-  

t a i n  the  t r i a l  c o u r t ' s  f inding t h a t  the  murder was committed i n  

a  co ld ,  ca lcu la ted  and premeditated manner. 

X. The evidence adduced a t  t r i a l  was s u f f i c i e n t  t o  support 

the  t r i a l  c o u r t ' s  f inding  t h a t  the  murder was espec ia l ly  hein- 

ous,  a t roc ious  o r  c rue l .  

X I .  The sentencing order  i n  t h i s  case i s  c l e a r  t h a t  t h e  

t r i a l  judge gave cons idera t ion  t o  a l l  evidence presented by 

appel lan t  i n  support  of mi t iga t ion .  

X I I .  When viewed i n  the  context  of p r i o r  dec is ions  of t h i s  

Court, a  sentence of death i n  t h i s  case does not v i o l a t e  t h e  

Eighth Amendment of the  United S t a t e s  Const i tu t ion .  



ARGUMENT 

ISSUE I 

THE PROSECUTOR'S REMARKS TO THE VENIREMEN 
DURING VOIR  DIRE EXAMINATION D I D  NOT DEPRIVE 
APPELLANT OF A FAIR TRIAL. 

a .  The P r o s e c u t o r ' s  Remarks. 

Appe l lan t  w a s  charged by ind ic tment  w i th  f i r s  t - deg ree  mur- 

d e r .  (R 10 )  The unlawful  k i l l i n g  of  a  human be ing  when perpe-  

t r a t e d  from a  p remedi ta ted  de s ign  t o  e f f e c t  t h e  dea th  of t h e  

person k i l l e d  o r  any human b e i n g ,  o r  when committed by a  person 

engaged i n  t h e  p e r p e t r a t i o n  o f ,  o r  i n  t h e  a t t emp t  t o  p e r p e t r a t e ,  

any a r s o n ,  i n v o l u n t a r y  s exua l  b a t t e r y ,  r obbe ry ,  b u r g l a r y ,  k i d -  

napping,  a i r c r a f t  p i r a c y  o r  unlawful  throwing,  p l a c i n g  o r  d i s -  

charg ing  of a  d e s t r u c t i v e  dev i ce  o r  bomb, o r  which r e s u l t e d  from 

t h e  unlawful  d i s t r i b u t t i o n  o f  opium o r  any s y n t h e t i c  o r  n a t u r a l  

s a l t ,  compound, d e r i v a t i v e ,  o r  p r e p a r a t i o n  of  opium by a  person 

e i g h t e e n  y e a r s  of  age o r  o l d e r ,  when such drug i s  proven t o  be 

t h e  proximate cause  of  t h e  dea th  of  t h e  u s e r ,  i s  murder i n  t h e  

f i r s t - d e g r e e .  S e c t i o n  782 .04 (1 ) ( a ) ,  F l o r i d a  S t a t u t e s  (1983).  

Thus, murder i n  t h e  f i r s t - d e g r e e  may c o n s i s t  o f  e i t h e r  (1)  a  

p remedi ta ted  k i l l i n g  o r  (2)  a  " fe lony  murder"; t h a t  i s ,  a  k i l l -  

i n g  du r ing  t h e  p e r p e t r a t i o n  o f ,  o r  a t t emp t  t o  p e r p e t r a t e ,  a  k ind  

o f  fe lony  s p e c i f i e d  i n  t h e  s t a t u t e .  Given t h e  n a t u r e  of t h e  

c r imes ,  an  ind ic tment  charg ing  p remedi ta ted  murder pe rmi t s  t h e  

s t a t e  t o  proceed on e i t h e r  t heo ry  of p remedi ta ted  murder o r  £e l -  

ony murder. Bush v .  S t a t e ,  461 So.2d 936 ( F l a .  1984).  



I n  a d d r e s s i n g  t h e  j u r o r s  on v o i r  d i r e ,  t h e  p ro secu to r  ex- 

p l a i n e d  t h e  d i f f e r e n c e  between p remedi ta ted  murder and f e lony  

murder.  (R 150 - 151, 237, 360) .  Appe l lan t  does no t  contend 

t h a t  t h e  p r o s e c u t o r ' s  remarks were an i n c o r r e c t  s t a t emen t  of  t h e  

law. 

The l a t i t u d e  which i s  g iven t h e  p a r t i e s  i n  examining 

p r o s p e c t i v e  j u r o r s  i s  s u b j e c t  t o  t h e  t r i a l  j u d g e ' s  d i s c r e t i o n .  

P e r i  v .  S t a t e ,  426 So.2d 1021, 1025 ( F l a .  3  DCA 1983) ;  E s s i x  v .  

S t a t e ,  347 So.2ld 664 ( F l a .  3  DCA 1977) .  The m a t e r i a l i t y  and 

p r o p r i e t y  o f  v o i r  d i r e  q u e s t i o n s  a r e  t o  be decided by t h e  t r i a l  

judge.  P a i t  v .  S t a t e ,  112 So.2d 380 (F l a .  1959) ;  S t o r y  v .  

S t a t e ,  5 3  So.2d 920 ( F l a .  1951) ;  Pope v .  S t a t e ,  84  F l a .  428, 94 

So. 865 (1922).  It i s  t h e  judge who c o n t r o l s  t h e  t i m e  and ex- 

t e n t  o f  t h e  v o i r  d i r e ,  Blackwel l  v .  S t a t e ,  101  F l a .  997, 132 So. 

468 (1931) ,  and t h e  scope o f  t h e  examinat ion.  Underwood v .  

S t a t e ,  388 So.2d 1333 ( F l a .  2  DCA 1980) ;  Jones  v .  S t a t e ,  378 

So.2d 797 (F l a .  1 DCA 1979) .  Hypo the t i c a l  q u e s t i o n s  having cor -  

r e c t  r e f e r e n c e  t o  t h e  law of  t h e  ca se  t h a t  a i d  i n  de te rmin ing  

whether  c h a l l e n g e s  f o r  cause  o r  pe r emp to r i l y  a r e  p r o p e r ,  may, i n  

t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t ,  be propounded t o  p r o s e p e c t i v e  

j u r o r s .  Pope v .  S t a t e ,  sup ra .  See a l s o ,  P a i t  v .  S t a t e ,  sup ra .  

It i s  n o t  p roper  t o  propound h y p o t h e t i c a l  q u e s t i o n s  p u r p o r t i n g  

t o  embody tes t imony  t h a t  i s  in tended  t o  be submi t t ed  cover ing  

a l l  o r  any a s p e c t s  o f  t h e  c a s e ,  f o r  t h e  purpose of  a s c e r t a i n i n g  

from t h e  j u r o r  how he  w i l l  v o t e .  Dicks v .  S t a t e ,  83  F l a .  717, 

93 So. 137,  138  (1922).  



The p r o s e c u t o r ' s  remarks t o  t h e  p r o s p e c t i v e  j u r o r s ,  d i s t i n -  

g u i s h i n g  p remedi ta ted  murder from f e l o n y  murder,  were n o t  impro- 

p e r .  The remarks were no t  an i n c o r r e c t  s t a t emen t  of  t h e  law, 

Pope v .  S t a t e ,  s u p r a ,  and t h e  p ro secu to r  d i d  no t  a t t emp t  t o  de- 

t e rmine  how t h e  j u r o r s  would v o t e .  Dicks v .  S t a t e ,  s u p r a .  

F i n a l l y ,  t h e  r e co rd  i s  c l e a r  t h a t  t h e  j u r y  w a s  p r o p e r l y  i n -  

s t r u c t e d  t o  f o l l ow  t h e  law a s  s t a t e d  by t h e  t r i a l  judge,  no t  t h e  

a t t o r n e y s .  A f t e r  t h e  j u r y  w a s  sworn, t h e  t r i a l  judge i n s t r u c t e d  

them as fo l lows :  

It i s  your solemn r e s p o n s i b i l i t y  t o  d e t e r -  
mine t h e  g u i l t  o r  innocence  o f  t h e  de fendan t  
and your  v e r d i c t  must be based s o l e l y  on t h e  
ev idence  a s  i t  i s  p r e sen t ed  t o  you i n  t h i s  
t r i a l  and t h e  law upon which t h e  Cour t  w i l l  
i n s t r u c t  vou a t  t h e  c l o s e  o f  t h e  t r i a l .  

. . . You a r e  concerned w i t h  t h e  l a w  on ly  a s  
t h e  Court  w i l l  i n s t r u c t  you on t h e  l a w  a t  
t h e  c l o s e  of. the t r i a l .  

Following t h e  arguments of  t h e  a t t o r n e  s ,  
t h e  Court  w i l l  i n s t r u c t  you on t h e  law 
a p p l i c a b l e  t o  t h e  c a s e .  

Given t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  t o  t h e  j u r y ,  t h e  p ro s -  

e c u t o r ' s  remarks t o  t h e  veniremen du r ing  v o i r  d i r e  d i d  no t  m i s -  

l e ad  o r  confuse  t h e  j u r y .  

b.  The Ru l ing  o f  t h e  T r i a l  Court t h a t  Felony Murder w a s  
l n a ~ ~ l i c a b l e  and Detense Counse l ' s  Reaues t  t o r  a Cur- 

L 

r a t i v e  I n s t r u c t i o n  t o  t h e  J u r y .  

Cont ra ry  t o  a p p e l l a n t ' s  c l a i m ,  de f ense  counse l  d i d  n o t  
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r e q u e s t  a  c u r a t i v e  i n s t r u c t i o n .  A s  demonst ra ted  by t h e  t r a n -  

s c r i p t  o f  p roceed ings ,  counse l  was a p p a r e n t l y  s a t i s f i e d  t o  a rgue  

t o  t h e  j u r y  du r ing  c l o s i n g  s t a t emen t  t h a t  f e l ony  murder has  no t  

an  i s s u e  i n  t h e  c a s e .  (R 577, 579,  585, 604 - 605) I n  C a r l i l e  

v .  S t a t e ,  129 F l a .  860,  176 So. 862 (1937) ,  c i t e d  by a p p e l l a n t ,  

t h e  c o u r t  r u l e d  t h a t  " [ a ]  judgment w i l l  no t  be set a s i d e  because  

o f  t h e  ommission o f  t h e  judge t o  perform h i s  du ty  i n  t h e  m a t t e r  

u n l e s s  o b j e c t e d  t o  a t  t h e  p roper  t i m e . "  176 So. a t  864. On 

a p p e a l ,  a p p e l l a n t  c la ims  he was e n t i t l e d  t o  a  c u r a t i v e  i n s t r u c -  

t i o n  t o  remove t h e  p r e j u d i c i a l  e f f e c t  o f  s t a t e m e n t s  made by t h e  

p r o s e c u t o r  du r ing  v o i r  d i r e  examinat ion.  Appe l lan t  d i d  not  ob- 

j e c t  o r  r e q u e s t  a  c u r a t i v e  i n s t r u c t i o n .  The i s s u e  is  waived 

under  C a r l i l e .  

C a r l i l e  i s  a l s o  d i s t i n g u i s h a b l e  on i t s  f a c t s .  The p rosecu-  

t o r  i n  C a r l i l e  " r epea t ed ly  t r a n g r e s s e d  t h e  bounds o f  p r o p r i e t y  

v e s t e d  i n  him." 176 So. a t  864. The improper remarks were o f  

such  c h a r a c t e r  t h a t  n e i t h e r  rebuke nor r e t r a c t i o n  could  e n t i r e l y  

d e s t r o y  t h e i r  improper i n f l u e n c e .  The n a t u r e  o f  t h e  comments i n  

t h i s  c a s e  a r e  q u i t e  d i f f e r e n t  from t h e  ones d isapproved i n  - Car- 

l i l e .  Even i f  t h e  p r o s e c u t o r ' s  remarks were improper ,  de f ense  

c o u n s e l ' s  c l o s i n g  argument t o  t h e  j u r y  c e r t a i n l y  d iminished t h e  

e f f e c t  o f  t h e s e  remarks.  

c .  C los ing  Arguments and t h e  C o u r t ' s  I n s t r u c t i o n s  t o  t h e  
J u r y .  

Any p o s s i b l i i t y  t h a t  t h e  j u r y  might have cons ide red  t h e  

f e l o n y  murder r u l e  was e l i m i n a t e d  by de f ense  counse l  I s  c l o s i n g  
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argument : 
* 

We had talked about a robbery i n  the  case 
involving the  v ic t im,  M r .  Snavely, and I be- 
l i e v e  t h a t  we have c leared  t h a t  up. Whatever 
supposed taking of money t h e r e  was --again,  
t h i s  i s  a l l  according t o  M r .  Andruskiewiecz, 
t h a t  supposedly whatever taking of money 
t h e r e  was occurred on the  day before the 
k i l l i n g  and even Andruskiewiecz sa id  he 
d i d n ' t  

be l i eve  it e i t h e r  because the  f igure  t h a t  
was mentioned by M r .  Andruskiewiecz was 
t h r e e  thousand d o l l a r s  and I th ink  we can 
conclude t h a t ,  number one, t h a t  c e r t a i n l y  
from M r .  Snavley's b ro the r ,  t h a t  he d i d n ' t  
have money l i k e  t h a t  o r  th ings  of value l i k e  
t h a t . .  . . 

There is  no evidence t h a t  anything has 
been taken from M r .  Snavely's  house. 

So, t h e r e  i s  j u s t  absolu te ly  no evidence 
on the  day of t h e  k i l l i n g  e i t h e r  by some- 
body's word meaning Andruskiewiecz, t h a t  
anything whatsoever was taken. 

Now, su re ly  somebody i s  k i l l e d  but be- 
cause somebody i s  k i l l e d  doesn ' t  mean t h a t  
has t o  be a robbery. There is  many, many 
reasons why somebody is  k i l l e d .  Most k i l l -  
i ngs ,  even i f  you read about them i n  the  
paper,  a r e  r a t h e r  sense less  types of th ings .  
They have no rhyme or  reason whatsoever and 
t h a t  i s  what t h i s  i s .  

So, c e r t a i n l y  t h e  Court i s  not  going t o  
i n s t r u c t  you t h a t  t h i s  had anything t o  do 
with the  robbery. You a r e  not  going t o  hear 
it come from t h e  Court t h a t  t h i s  i s  i n  con- 
nec t ion  with a robbery,  and t h e  reason t h a t  
i s  important i s  because e a r l i e r  you had 
heard ~ e r h a ~ s  t h e  S t a t e  would t r v  t o  use 
t h a t  a s  supplying t h e  motive, the  i n t e n t  f o r  



t h e  k i l l i n g .  s o  t h a t  won ' t  b e  a ~ ~ l i c a b l e  
h e r e .  

You can c e r t a i n l y  f i n d  i f  you want t o  and 
i f  your d e l i b e r a t i o n s  conclude i t ,  t h a t  
t h e r e  i s  p r emed i t a t i on  b u t  you w i l l  have t o  
u s e  o t h e r  c i rcumstances  t o  do t h a t .  You a r e  
n o t  go ing  t o  be  a b l e  t o  do l i k e  t h e  p rosecu  
t o r  t a l k e d  a b o u t ,  u s e  a  robbery  o r  a t t empted  
robbery  t o  supp ly  t h a t  i n t e n t ,  s o  it d o e s n ' t  
mean t h a t  you c a n ' t  i i n d  him g u i l t y  o f  
f i r s t - d e g r e e  murder,  because  you can ,  b u t  
you j u s t  c a n ' t  i n f e r  t h a t  i n t e n t  from a  rob- 
be ry  o r  an  a t t empted  robbery  s o  you w i l l  
have  t o  conclude t h a t  t h i s  was i n t e n t i o n a l  
a n o t h e r  way. 

(R 579 -580) 

And you won ' t  g e t  any i n s t r u c t i o n s  r e g a r -  
d ing  a  robbery  and i f  it  occu r r ed  du r ing  a 
robbery  o r  a t t empted  robbery  t h a t  s u p p l i e s  
t h e  i n t e n t .  The c o u r t  w i l l  i n s t r u c t  you on 
f i r s t - d e g r e e  murder. 

I n i t i a l l y ,  t h e r e  w a s  some t a l k  about  
t h a t ,  t h a t  i f  t h e r e  i s  a  robbery  o r  a t t emp t -  
ed  robbery ,  t h e n  t h a t  a u t o m a t i c a l l y  sup- 
p l i e s ,  you know t h e  i n t e n t ,  b u t  t h a t  w i l l  
n o t  even be f o r  your c o n s i d e r a t i o n ,  and l i s -  
t e n  t o  t h e  C o u r t ' s  i n s t r u c t i o n s .  

C o n s i s t e n t  w i t h  de f ense  counse l  ' s c l o s i n g  argument,  t h e  

t r i a l  judge i n s t r u c t e d  t h e  j u r y  on ly  on p remedi ta ted  murder. (R 

d. No P r e i u d i c e  t o  t h e  A ~ ~ e l l a n t .  

Cont ra ry  t o  a p p e l l a n t  ' s  c l a im ,  t h e  f e l o n y  murder d o c t r i n e  

d i d  no t  become a  " f ea tu r e "  o f  t h e  t r i a l .  Most o f  t h e  argument 

concern ing  t h i s  d o c t r i n e  w a s  made by t h e  de fense  n o t  t h e  



p r o s e c u t i o n .  With t h e  excep t i on  o f  t h e  p r o s e c u t o r ' s  remarks 

du r ing  v o i r  d i r e  examinat ion,  a l l  r e f e r e n c e s  t o  f e l o n y  murder 

w e r e  made by de f ense  counse l .  During c l o s i n g  argument,  de f ense  

counse l  r e p e a t e d l y  cau t i oned  t h e  j u r y  t h a t  f e l o n y  murder was n o t  

a n  i s s u e  i n  t h e  ca se .  (R 577, 579 - 580, 585, 604 - 605) The 

t r i a l  judge d i r e c t e d  t h e  j u r y  t o  app ly  on ly  t h e  law "as i n s t r u c -  

t e d  by t h e  Court" and t h e  judge charged t h e  j u r y  on ly  on premed- 

i t a t e d  murder.  (R 368, 369, 370, 612) Under t h e  c i r cums t ances ,  

i t  i s  v e r y  u n l i k e l y  t h a t  t h e  j u r y  was confused about  whether  t h e  

f e l o n y  murder r u l e  w a s  a p p l i c a b l e  t o  t h e  c a s e .  



ISSUE I1 

FAILURE TO G I V E  J U R Y  WRITTEN INSTRUCTIONS AS 
REQUIRED BY FLORIDA RULE OF CRIMINAL PROCE- 
DURE 3.39O(b) WAS WAIVED FOR FAILURE TO OB- 
JECT. 

F lo r ida  Rule of Criminal Procedure 3.390(b) provides i n  

p e r t i n e n t  p a r t  t h a t  " [e lvery  charge t o  a jury s h a l l  be o r a l l y  

de l ivered  and charges i n  c a p i t a l  cases s h a l l  a l s o  be i n  wr i t ing .  

Appel lant ' s  t r i a l  counsel n e i t h e r  requested the  charges be r e -  

duced t o  wr i t ing  nor objected t o  the  f a i l u r e  of the  t r i a l  judge 

t o  do so.  (R 625; Appel lant ' s  i n i t i a l  b r i e f  a t  page 20) 

Where t r i a l  counsel n e i t h e r  requested the  jury  i n s t r u c t i o n s  

be reduced t o  wr i t ing  nor objected t o  the  f a i l u r e  of the  t r i a l  

judge t o  do so,  f a i l u r e  of the  cour t  t o  provide w r i t t e n  i n s t r u c -  

t i o n s  t o  the  jury  i n  v i o l a t i o n  of F lor ida  Rule of Criminal Pro- 

cedue 3.390(b), was waived and may not be r a i s e d  on appeal.  

Vaught v.  S t a t e ,  410 So.2d 147 (Fla .  1982); McCaskill v .  S t a t e ,  

344 So.2d 1276 (Fla .  1977). 

The defendants i n  McCaskill argued t h a t  the  t r i a l  judge 

f a i l e d  t o  properly i n s t r u c t  t h e  jury.  Considering the  i n s t r u c -  

t i o n s  given as  a whole, the  court  determined "there was no fun- 

damental e r r o r  and the  jury  was properly advised of the  app l i -  

cable  law." 344 So.2d a t  1278. In  t h e  case a t  b a r ,  appel lan t  

does not  contend t h a t  t h e  t r i a l  judge improperly ins t ruc ted  t h e  

ju ry .  Fa i lu re  t o  comply with the  procedural requirements of 

Rule 3.390(b) was waived f o r  f a i l u r e  t o  objec t  a t  t r i a l .  



ISSUE I11 

THE TRIAL COURT D I D  NOT ERR I N  EXCLUDING 
FOUR PROSPECTIVE JURORS WHO SAID THAT EVEN 
IF  THE DEFENDANT WERE FOUND GUILTY THEY 
COULD NOT VOTE ON THE DEATH PENALTY REGARD- 
LESS OF THE EVIDENCE PRESENTED AT TRIAL. 
(RESTATED) 

On v o i r  d i r e  examination, prospect ive j u r o r s  Graces, 

Davis, Fortson and Rask each s t a t e d  t h a t  i f  t h e  defendant were 

found g u i l t y  they would not vote  i n  favor of the  death penal ty 

r ega rd less  of the  evidence presented during the  penal ty phase of 

t h e  t r i a l .  (R 203 - 204) The jurors  were excused fo r  cause. 

The United S t a t e s  Supreme Court r ecen t ly  held i n  Wainwright 

v.  W i t t ,  469 U.S - , 105 S.Ct. - , 83 L.Ed.2d 841 (1985) t h a t  

t h e  proper standard f o r  determining when a prospect ive ju ro r  may 

be excluded f o r  cause because of h i s  views on c a p i t a l  punish- 

ment i s  whether t h e  j u r o r ' s  views would "prevent o r  s u b s t a n t i a l -  

l y  impair the  performance of h i s  du t i e s  as  a juror ."  Adams v .  

Texas, 448 U.S. 38, 45, 100 S.Ct. 2521, 65 L.Ed.2d 581 (1980). 

Thus, t h e  s t a t e  may properly chal lenge a venireman i f  he refuses  

t o  follow the  c o u r t ' s  i n s t r u c t i o n s  and obey t h e i r  oaths .  Wain- 

wright v .  W i t t ,  83 L.Ed.2d a t  849, 850-851. Applying the  W i t t -  

Adams standard t o  the  f a c t s  of t h i s  case,  we conclude t h a t  t h e  

j u r o r s ,  Graces, Davis, Forston and Rask, were properly excused 

f o r  cause. 

Appel lant ' s  r e l i eance  on Grigsby v .  Mabry, 758 F.2d 266 

(8 th  C i r .  1985) i s  misplaced. This c i r c u i t  has on severa l  



o c c a s i o n s  r e j e c t e d  t h i s  c l a i m  on t h e  merits. See ,  W i t t  v .  Wain- 

w r i g h t ,  755 F.2d 1396,  1398 ( l l t h  C i r .  1985) ;  Young v.  Kemp, 758 

F.2d 514,  516 ( l l t h  C i r .  1985) .  



ISSUE I V  

THE TRIAL COURT D I D  NOT ERR BY PERMITTING 
EDWARD GUENTHER TO TESTIFY AS AN EXPERT WIT- 
NESS I N  SHOE PRINT ANALYSIS. 

Edward Geunther was o f f e r r e d  by t h e  s t a t e  a s  an expe r t  on 

shoe p r i n t  a n a l y s i s .  (R 467) Appel lant  ob jec ted  on t h e  b a s i s  

t h a t  Geunther had " i n s u f f i c i e n t  background and q u a l i f i c a t i o n s  . I 1  

(R 467) The t r i a l  judge,  having heard test imony from Geunther 

concerning h i s  " spec i a l  t r a i n i n g "  i n  t h e  f i e l d  o f  shoe p r i n t  an- 

a l y s i s ,  permit ted t h e  wi tness  t o  t e s t i f y  a s  an e x p e r t .  (R 466, 

474) 

Appel lant  argues  on appeal  t h a t  t h e  t r i a l  judge improperly 

de l ega t ed  t o  t h e  j u r y ,  i t s  r e s p o n s i b i l i t y  of  determining whether 

t h e  wi tness  q u a l i f i e s  a s  an e x p e r t .  In  support  t h e r e o f ,  appel-  

l a n t  p o i n t s  t o  t h i s  s ta tement  made by t h e  t r i a l  judge: "The 

j u r y  can make t h a t  dec i s ion  f o r  themselves."  (R 468).  

It i s  wi th in  t h e  province of  t h e  t r i a l  cou r t  t o  determine 

whether t h e  wi tness  o f f e r e d  a s  an expe r t  has such q u a l i f i c a t i o n s  

and knowledge through exper ience t o  q u a l i f y  a s  an expe r t  w i t -  

n e s s .  Fred Howland, Inc .  v .  Morr is ,  143  F l a .  189,  196 So 472 

(1940). The ques t ion  of  how much weight t h e  exper t  tes t imony 

would have i s  a  ques t ion  f o r  t h e  j u ry .  Behm v .  Div is ion  o f  

Adminis t ra t ion ,  3326 So.2d 579 (F la .  1976);  S l a c t e r  v .  C i t y  o f  

S t .  Pe t e r sbu rg ,  449 So.2d 1006 (F l a .  2  DCA 1984);  Taylor  v .  

Posey, 283 So.2d 118 (F la .  1 DCA 1973).  The ques t ion  of  exper-  

t i s e  should i n i t i a l l y  be determined by t h e  cou r t  and t h e  weight 

t o  be given such test imony i s  f o r  t h e  j u ry .  R i t t e r  v .  Jimenez, 

-29- 



343 So.2d ( F l a .  3 DCA 1977) .  The t r i a l  j u d g e ' s  s t a t e m e n t ,  

s t a n d i n g  a l o n e ,  cannot  be cons ide red  an  improper d e l e g a t  ion  o f  

a u t h o r i t y .  It i s  r ea sonab l e  t o  conclude t h a t  t h e  j udge ' s  remark 

was a r e f e r e n c e  t o  t h e  j u r y ' s  r e s p o n s i b i l i t y  t o  determine  t h e  

weight  t o  be g iven  such t es t imony .  Appe l lan t  has  f a i l e d  t o  show 

an  improper d e l e g a t i o n  o f  j u d i c i a l  a u t h o r i t y .  



ISSUE V 

THERE WAS SUBSTANTIAL COMPETENT EVIDENCE TO 
ESTABLISH THE ELEMENT OF PREMEDITATION. 

A t  t h e  c l o s e  o f  t h e  s t a t e ' s  c a se  a p p e l l a n t  moved f o r  a  

d i r e c t e d  v e r d i c t  of  a c q u i t t a l  on t h e  ground t h a t  t h e  s t a t e  had 

f a i l e d  t o  prove a  prima f a c i e  c a s e .  (R 533) Here t h e  argument 

i s  made f o r  t h e  f i r s t  t i m e  on appea l  t h a t  t h e  motion should  have 

been g r an t ed  because  t h e  s t a t e  f a i l e d  t o  prove t h e  element of  

p r emed i t a t i on .  

A motion f o r  judgment o f  a c q u i t t a l  must f u l l y  set f o r t h  t h e  

grounds upon which it i s  based.  F l o r i d a  Rule o f  Cr iminal  Proce-  

d u r e  3 .380(b) .  The Third  D i s t r i c t  Court o f  Appeal h e l d  i n  D e  l a  

Cova v .  S t a t e ,  355 So.2d 1227, 1230 ( F l a .  3  DCA) t h a t  a  "bare  a bones motion f o r  d i r e c t e d  v e r d i c t "  does no t  r a i s e  every  p o s s i b l e  

claimed i n s u f  f i c i e n t y  i n  t h e  ev idence .  c e r t  . den i ed ,  361 So. 2d 

831 ( F l a .  1978).  A p p e l l a n t ' s  argument,  made f o r  t h e  f i r s t  t i m e  

on a p p e a l ,  should  no t  be cons ide red  u n l e s s  it amounts t o  funda- 

ment a 1  e r r o r .  

P r emed i t a t i on  can be shown by c i r c u m s t a n t i a l  evidence .  

S i r e c i  v .  S t a t e ,  399 So.2d 464 ( F l a .  1981) P r emed i t a t i on  does  

n o t  have t o  be contemplated f o r  any p a r t i c u l a r  l e n g t h  o f  t i m e  

b e f o r e  t h e  a c t .  - I d .  a t  967; McCutchen v .  S t a t e ,  96 So.2d 152 

( F l a .  1957) ;  Davis v .  S t a t e ,  138 F l a .  798, 190 So. 259 (1939);  

Hasty v .  S t a t e ,  120 F l a .  269, 162 So. 910 (1935) ;  Rhodes v .  

S t a t e ,  104 F l a .  520, 140 So. 309 (1932).  Evidence from which 

p r emed i t a t i on  may be i n f e r r e d  i n c l u d e s  such m a t t e r s  a s  t h e  na-  a t u r e  of t h e  weapon used;  t h e  p resence  o r  absence  o f  adequa te  



p r o v o c a t i o n ,  p r e v i o u s  d i f f i c u l t i e s  between t h e  p a r t i e s ,  t h e  man- 

n e r  i n  which the homicide w a s  committed and t h e  n a t u r e  and man- 

n e r  of  t h e  wounds i n f l i c t e d .  P r e s t o n  v. S t a t e ,  444 So.2d 939 

( F l a .  1984) ;  L a r r y  v. S t a t e ,  1 0 4  So.2d 352, 354 ( F l a .  1958) .  

Whether o r  n o t  t h e  ev idence  shows a p r e m e d i t a t e d  d e s i g n  t o  com- 

m i t  a murder i s  a q u e s t i o n  o f  f a c t  f o r  t h e  j u r y .  P r e s t o n  v. 

S t a t e ,  s u p r a ;  L a r r y  v. S t a t e ,  s u p r a ;  Davis v. S t a t e ,  s u p r a ;  

S n i p e s  v. S t a t e ,  17  So.2d 93 ( F l a .  1944) 

J a c k  Andruskiewiecz t e s t i f i e d  t h a t  a p p e l l a n t  t o l d  him he  

made t h e  v i c t i m  "ge t  on h i s  knees" and h e  j u s t  "kept s t a b b i n g  

him and h i t t i n g  bone." (R 498,  499) The medica l  examiner  tes- 

t i f i e d  t h a t  t h e  v i c t i m  w a s  s t a b b e d  s e v e n t e e n  t i m e s ,  e i g h t  times 

i n  t h e  back.  (R 407, 408) Four o f  t h e  wounds were t o  t h e  v i c -  

t i m ' s  r i g h t  hand which would i n d i c a t e  t h e y  were "defense  

wounds". (R 410, 411) Three  o f  t h e  wounds were p o t e n t i a l l y  

f a t a l .  Two o f  t h e  s t a b  wounds t o  t h e  back went th rough  t h e  r i b  

c a g e  and p i e r c e d  t h e  l u n g s .  The t h i r d  f a t a l  i n j u r y  w a s  a s t a b  

wound t o  t h e  neck which c u t  several of  t h e  major  b lood v e s s e l s  

and p e n e t r a t e d  t h e  l a r y n x .  (R 408 - 409) 

There i s  s u b s t a n t i a l  e v i d e n c e  from which p r e m e d i t a t i o n  

c o u l d  have  been i n f e r r e d  by t h e  j u r y .  Aside  from M r .  Andru- 

s k i e w i e c z  t e s t i m o n y ,  t h e  r e c o r d  shows t h a t  t h e  v i c t i m  s u s t a i n e d  

m u l t i p l e  s t a b  wounds and t h e  n a t u r e  o f  t h e  i n j u r i e s  were p a r t i -  

c u l a r l y  b r u t a l .  Cons ide r ing  a l l  r e a s o n a b l e  i n f e r e n c e s  which t h e  

j u r y  c o u l d  draw from t h e  a p p e l l a n t ' s  s t a t e m e n t s  t o  M r .  Andru- 

s k i e w i e c z ,  and t h e  n a t u r e  and manner of  t h e  wounds i n f l i c t e d  on  



t h e  v i c t i m ,  t h e  t r i a l  c o u r t  d i d  not  err i n  denying a p p e l l a n t ' s  

motion f o r  judgment o f  a c q u i t t a l .  

A p p e l l a n t ' s  r e l i a n c e  upon Tien Wang v .  S t a t e ,  426 So.2d 

1004 ( F l a .  3 DCA) p e t .  f o r  r e v .  d e n i e d ,  434 So.2d 889 ( F l a .  

1983) i s  misplaced.  The homicide i n  T ien  Wang was mot ivated  by 

pa s s ion  and t h e r e  was no d i r e c t  evidence  e l i c i t e d  by t h e  s t a t e  

b e a r i n g  on t h e  element o f  p r emed i t a t i on .  I n  a p p e l l a n t ' s  c a s e ,  

however, t h e  cr ime w a s  mot ivated  by robbery  and t h e  v i c t i m  s u s -  

t a i n e d  m u l t i p l e  s t a b  wounds, s e v e r a l  i n  t h e  back.  I n  a d d i t i o n ,  

t h e  s t a t e  e l i c i t e d  t e s t imony  from M r .  Andruskiewiecz t h a t  appe l -  

l a n t  made t h e  v i c t i m  g e t  on h i s  knees du r ing  t h e  a t t a c k .  (R 

498, 499, 503) 



ISSUE V I  

THE TRIAL COURT D I D  NOT ERR I N  DENYING DE- 
FENSE COUNSEL'S CHALLENGE FOR CAUSE TO PRO- 
SPECTIVE JUROR STALVEY. 

Appe l lan t  contends t h a t  S t a l v e y ,  a p r o s p e c t i v e  j u r o r ,  made 

it c r y s t a l  c l e a r  t h a t  she  would "au tomat ica l ly"  vo t e  f o r  t h e  

d e a t h  p e n a l t y  i f  t h e  defendant  were found g u i l t y  of  f i r s t - d e g r e e  

murder. The v o i r  d i r e  examination d i s c l o s e d  t h e  fo l lowing :  

MR. MEYERS (defense  c o u n s e l ) :  Okay. Do you 
t h i n k  t h a t  i f  t h e r e  is  a f i n d i n g  of  g u i l t  
t h a t  t h e  dea th  pena l t y  should a u t o m a t i c a l l y  
be  imposed? 

JUROR STALVEY: Y e s ,  s i r .  

MR. MEYERS: So i n  every  c a s e  of  f i r s t -  
degree  murder, t hen  t h e  dea th  pena l t y  shou ld  
b e  imposed i f  t h e  person has  been found 
g u i l t y ;  i s  t h a t  c o r r e c t ?  

JUROR STALVEY: Y e s ,  s i r .  

MR. MEYERS: 
t h i n g ?  

should  au tomat ic  

JUROR STALVEY: Y e s ,  s i r .  

MR. MEYERS: Okay. I f  a  person i s  found 
g u i l t y  of f i r s t - d e g r e e  murder, t h e r e  shou ld  
be  an  au tomat ic  d e a t h  p e n a l t y ?  

JUROR STALVEY: ( J u r o r  nodding head up and 
down. ) 

MR. MEYERS: There s h o u l d n ' t  be any cons id -  
e r a t i o n s  about  any o t h e r  f a c t s  o t h e r  than--  

JUROR STALVEY: No, i f  t h e  f a c t s  a r e  t h e r e .  

MR. MEYERS: Well, assuming t h e  person has  
a l r e a d y  been found g u i l t y  of f i r s  t - deg ree  
murder. 

JUROR STALVEY: Oh - -  w e l l ,  y e s ,  s i r .  



MR. MEYERS: So i n  o t h e r  words, it should  be 
au toma t i c  d e a t h  p e n a l t y  is someone is  found 
g u i l t y  o t  f i r s t - d e g r e e  murder. 

JUROR STALVEY: Yes, s ir .  

MR. MEYERS: So i n  t h i s  c a s e  i f  -- I ' m  mak- 
i n g  c a p i t a l  "1's'' and c a p i t a l  "F ' s"  -- i f  
M r .  N ibe r t  i s  found g u i l t y  o f  f i r s t - d e g r e e  
murder -- 
JUROR STALVEY: Y e s ,  s i r .  

MR. MEYERS: You would a u t o m a t i c a l l y  v o t e  
f o r  t h e  d e a t h  p e n a l t y .  

JUROR STALVEY: Y e s ,  s i r  . 
(R 191 - 192) 

Defense counse l  cha l l enged  t h e  j u r o r  f o r  cause  and t h e  

c o u r t  addressed  t h e  p r o s p e c t i v e  j u r o r  a s  f o l l ows :  

THE COURT: Ma'am, i f  t h e r e  w a s  a f i n d i n g  o f  
g u i l t  - nex t  t o  you --  a t  t h i s  p o i n t ,  you 
would a u t o m a t i c a l l y  v o t e  f o r  t h e  dea th  
p e n a l t y ?  

JUROR STALVEY: Not a u t o m a t i c a l l y ,  b u t  -- 
THE COURT: Do you t h i n k  t h e r e  a r e  some s i t -  
u a t i o n s  i n  which you would v o t e  a g a i n s t  t h e  
d e a t h  p e n a l t y .  

JUROR STALVEY: Y e s .  

(R 206) 

T h e r e a f t e r ,  t h e  t r i a l  judge denied  t h e  c h a l l e n g e  f o r  cause  

and a p p e l l a n t  expended a peremptory c h a l l e n g e  on S t a lvey .  Appel- 

l a n t  d i d  n o t ,  t h e r e a f t e r ,  exhaus t  h i s  peremptory c h a l l e n g e s .  (R 

315) A r e q u e s t  f o r  a d d i t i o n a l  peremptory c h a l l e n g e s  w a s  denied  

because  a p p e l l a n t  had one c h a l l e n g e  remaining when he made h i s  

r e q u e s t .  (R 324) 



It i s  r e v e r s i b l e  e r r o r  f o r  a  court  t o  force a  par ty  to  use 

peremeptory challenges on persons who should have been excused 

f o r  cause,  provided the  par ty  subsequently exhaust a l l  of h i s  or  

her  peremptory challenges o r  an add i t iona l  challenge i s  sought 

and denied. H i l l  v.  S t a t e ,  - So. 2d - (FSC #63,902, opinion 

f i l e d  October 10 ,  1985)[10 F.L.W. 5551; Lusk v .  S t a t e ,  446 So.2d 

1038, 1041 (Fla .  1984). Appellant did not exhaust a l l  of h i s  

peremptory chal lenges.  (R335) The request  fo r  add i t iona l  chal-  

lenges was denied because a t  the  time the  request  was made ap- 

p e l l a n t  had one peremptory challenge remaining. (R 324) 

F i r s t ,  we take i s sue  with a p p e l l a n t ' s  content ion t h a t  the  

j u r o r  made "it c r y s t a l  c l e a r "  t h a t  she would automatical ly  vote  

f o r  death i f  the  defendant were found g u i l t y .  This content ion 

i s  re fu ted  by the  record wherein it i s  shown t h a t  the  j u r o r  r e -  

t r e a t e d  from t h i s  pos i t ion  during quest ioning by the  cour t .  (R 

206) 

Second, i f  t he  t r i a l  judge appl ied an incor rec t  s tandard,  

and we a r e  not conceding t h a t  he d id ,  the  e r r o r  was inv i t ed  by 

defense counsel who repeatedly used the  term "automatic" and 

I I automatically" during h i s  quest ioning of the  j u r o r .  (R 191 - 

192) See Gagnon v .  S t a t e ,  212 So.2d 337, 339 (Fla.  3  DCA 1968). 



ISSUE V I I  

I N  THE ABSENCE OF AN O B J E C T I O N  BY DEFENSE 
COUNSEL, ISTRUCTING JURY DURING PENALTY 
PHASE OF THE TRIAL PRIOR TO THE TAKING OF 
EVIDENCE AND ARGUMENT OF COUNSEL WAS NOT 
ERROR. 

During the  penal ty phase of the  t r i a l ,  t he  court  i n s t r u c t -  

ed t h e  jury p r i o r  t o  t h e  taking of testimony and argument of 

counsel. (R 636 - 641) Defense counsel did not objec t  t o  t h i s  

procedure. The prosecutor objected t o  the  t r i a l  judge deciding 

what mi t iga t ing  circumstances were appl icable  before he heard 

testimony on t h a t  i s s u e .  (R 634) Any al leged e r r o r  i n  t h e  g iv -  

ing of jury i n s t r u c t i o n s  p r i o r  t o  the  taking of testimony was 

waived f o r  f a i l u r e  t o  ob jec t .  See Ford v.  Wainwright, 451 So.2d 

471 (Fla .  1984); Bottoson v. S t a t e ,  443 So.2d 962 (Fla .  1983); 

Vaught v .  S t a t e ,  410 So.2d 147 (Fla .  1982). There was a l so  no 

e r r o r  i n  the  t r i a l  c o u r t ' s  f a i l u r e  t o  i n s t r u c t  on a l l  s t a t u t o r y  

aggravating and mi t iga t ing  circumstances. See Lemon v .  S t a t e ,  

456 So.2d 885 (Fla .  1984). 

Relying upon Flor ida  Rule of Criminal Procedure 3.390(a) , 
appe l l an t  contends t h a t  the  t r i a l  court  e r red  in  i n s t r u c t i n g  the  

jury p r i o r  t o  t h e  presenta t ion  of evidence and argument of coun- 

s e l .  Rule 3.390(a) provides i n  p e r t i n e n t  p a r t :  

The pres id ing  judge s h a l l  charge t h e  jury 
upon t h e  law of t h e  case a t  the  conclusion 
of argument of counsel. 

The sentencing procedure f o r  c a p i t a l  cases i s  s e t  f o r t h  i n  

$921.141, F lor ida  S t a t u t e s  (1983). That s t a t u t e ,  i n  



p e r t i n e n t  p a r t  provides a s  follows: 

. . . In the  proceeding, evidence may be 
presented a s  t o  any matter t h a t  the  cour t  
deems re levan t  t o  t h e  na ture  of t h e  crime 
and t h e  charac ter  of the  defendant and s h a l l  
include matters  r e l a t i n g  t o  any of the  ag- 
gravat ing o r  mi t iga t ing  circumstances enu- 
merated i n  subsect ions (5) and ( 6 ) .  Any 
such evidence which the  court  deems t o  have 
probat ive  value may be received,  regardless  
of i t s  admiss ib l i ty  under the  exclusionary 
r u l e s  of evidence, provided the  defendant i s  
accorded a f a i r  opportuni ty t o  rebut  any 
hearsay s tatements .  However, t h i s  subsec- 
t i o n  s h a l l  not be construed t o  author ize  t h e  
in t roduct ion  of any evidence secured i n  vio- 
l a t i o n  of t h e  Const i tu t ion  of t h e  United 
S t a t e s  o r  the  Const i tu t ion  of the  S t a t e  of 
F lor ida .  The s t a t e  and the  defendant o r  h i s  
counsel s h a l l  be permitted t o  present  argu- 
ment fo r  o r  aga ins t  sentence of death.  

Unlike Rule 3.390(a),  §921.141(a) does not  r equ i re  the  cour t  t o  

i n s t r u c t  the  jury  a t  the  conclusion of counse l ' s  argument. 



ISSUE V I I I  

THE TRIAL COURT D I D  NOT FAIL TO PREPARE AN 
ADEQUATE STATEMENT OF FINDINGS TO SUPPORT 
IMPOSITION OF THE DEATH SENTENCE. 

The jury returned an advisory sentence of death.  (R 682) 

The cour t  adjudicated appel lan t  g u i l t y  (R 683) and o r a l l y  an- 

nounced the  sentence as  follows: 

The Court does f ind  t h a t  the re  a r e  two 
ag rava t ing  and no mi t iga t ing  circumstances 
an8 it i s  the  judgment, order  and sentence 
of t h i s  Court t h a t  the  defendant be senten- 
ced t o  d i e  i n  the  e l e c t r i c  c h a i r .  

Please prepare a  w r i t t e n  order  showing 
two aggravating and no mi t iga t ing  and submit 
i t  on Apr i l  26, 8:30. 

A t  t he  c o u r t ' s  r eques t ,  t h e  prosecutor prepared an order  con- 

s i s t e n t  with t h e  t r i a l  judge's f indings  and the  judge signed t h e  

order  i n  open court  on Apri l  11, 1985. (R 81 - 85) Defense 

counsel did not  objec t  t o  t h i s  procedure. The e r r o r ,  i f  any, 

has not been preserved fo r  a p p e l l a t e  review. 

In imposing the  death sentence,  the  t r i a l  judge i s  requi red  

by s t a t u t e  t o  making "findings" i n  support of the  sentence.  

Sect ion 921.141 (3) provides a s  follows : 

(3) Findings i n  support  of sentence of  
death.  - - Notwithstanding t h e  recommendation 
of a  majori ty  of the  jury ,  the  c o u r t ,  a f t e r  
weighing the  aggravating and mi t iga t ing  c i r -  
cumstances, s h a l l  e n t e r  a  sentence of l i f e  



imprisonment o r  d e a t h ,  b u t  i f  t h e  c o u r t  i m -  
poses  a s en t ence  of  d e a t h ,  it s h a l l  set  
f o r t h  i n  w r i t i n g  i t s  f i n d i n g s  upon which t h e  
s en t ence  o f  d e a t h  i s  based a s  t o  t h e  f a c t s :  

( a )  That  s u f f i c i e n t  a g g r a v a t i n g  
c i rcumstances  e x i s t  as enumerated 
i n  s u b s e c t i o n  (5 )  , and 

( b )  That t h e r e  a r e  i n s u f f i c i e n t  
m i t i g a t i n g  c i rcumstances  t o  ou t -  
weigh t h e  agg rava t i ng  c i rcumstan-  
c e s .  

I n  each  c a s e  i n  which t h e  c o u r t  
imposes t h e  d e a t h  s en t ence ,  t h e  
d e t e r m i n a t i o n  o f  t h e  c o u r t  s h a l l  
be suppor ted  by s p e c i f i c  w r i t t e n  
f i n d i n g s  o f  f a c t  based upon t h e  
c i rumstances  i n  s u b s e c t  i o n s  (5 )  
and (6)  and upon t h e  r e c o r d s  o f  
t h e  t r i a l  and t h e  s e n t e n c i n g  pro-  
ceed ings .  I f  t h e  c o u r t  does not  
make t h e  f i n d i n g s  r e q u i r i n g  t h e  
d e a t h  s e n t e n c e ,  t h e  c o u r t  s h a l l  
impose s en t ence  of  l i f e  impr ison-  
ment i n  accordance  w i t h  $ 775.082. 

I n  t h e  p r e s e n t  c a s e ,  t h e  t r i a l  judge announced h i s  " f ind-  

ings"  i n  open c o u r t  and d i r e c t e d  t h e  p ro secu to r  t o  p r epa re  a 

w r i t t e n  o r d e r  c o n s i s t e n t  w i t h  t h e s e  f i n d i n g s .  Th i s  procedure  

was s u f f i c i e n t  t o  meet t h e  requ i rements  o f  $921.141 ( 3 ) .  

I n  accordance  w i t h  t h e  g e n e r a l  r u l e  a s  t o  d e l e g a t i o n  o f  

powers by t h e  j u d i c i a r y ,  a judge may n o t  d e l e g a t e  h i s  j u d i c i a l  

a u t h o r i t y  t o  ano the r .  A s  a r e s u l t ,  t h e  judge may no t  e scape  re- 

s p o n s i b i l i t y  f o r  any judgments s igned  by him by d e l e g a t i n g  t h e i r  

p r e p a r a t i o n  t o  counse l  o r  anyone else.  48A C. J . S .  $62,  Judges .  

Consequent ly ,  t h e r e  i s  no de l ega ton  o f  j u d i c i a l  power i n  impos- 

i n g  a s en t ence  i n  accordance  w i t h  a recommendation made by a 

s t a t e ' s  a t t o r n e y  o r  i n  c o n s i d e r i n g  recommendations p r e sen t ed  by 



a t to rneys  as  long as the  judge makes the  f i n a l  sentencing deci-  

s i o n .  16 C.J.S, $175, Cons t i tu t iona l  Law. Cf. ,  Knott v .  Knott ,  

395 So.2d 1196, 1198 (Fla.  3 DCA 1981) ( the  reduct ion t o  wr i t ing  

by t h e  cour t  of previously entered order  i s  a  pure ly  m i n i s t e r i a l  

a c t  .) 

Carnegie v.  S t a t e ,  So. 2d (Fla .  

c i t e d  by appe l l an t ,  t he  t r i a l  judge improperly delegated t o  the  

s t a t e ' s  a t to rney ,  the  j u d i c i a l  power t o  determine reasons f o r  

depar ture  from a  guide l ine  sentence.  By c o n t r a s t ,  i n  t h i s  case ,  

t h e  t r i a l  judge made the  appropr ia te  f indings and d i rec ted  t h e  

prosecutor  t o  prepare a  w r i t t e n  order  cons i s t en t  with these 

f indings .  The t r i a l  judge made the  f i n a l  sentencing dec is ion  

a and t h e r e  was no improper de legat ion  of j u d i c i a l  a u t h o r i t y .  



ISSUE I X  

THE TRIAL COURT D I D  NOT ERR I N  FINDING AS AN 
AGGRAVATING CIRCUMSTANCE THAT THE MURDER WAS 
COMMITTED I N  A COLD, CALCULATED AND PREMEDI- 
TATED MANNER. 

The t r i a l  c o u r t  found t h a t  t h e  c a p i t a l  f e l ony  was commit- 

t e d  i n  a  c o l d ,  c a l c u l a t e d  and p remedi ta ted  manner wi thou t  any 

p r e t e n s e  of moral o r  l e g a l  j u s t i f i c a t i o n .  S e c t i o n  921.141 (5) 

( i )  , F l o r i d a  S t a t u t e s  (1983) .  With r e f e r e n c e  t o  t h i s  agg rava t -  

i n g  c i rcumstance ,  t h e  t r i a l  judge found t h e  fo l lowing :  

2. The c a p i t a l  f e l ony  f o r  which de fendan t  
i s  t o  be sen tenced  was committed i n  a  c o l d ,  
c a l c u l a t d  and p remedi ta ted  manner w i thou t  
any p r e t e n s e  o f  moral o r  l e g a l  j u s t i f i c a -  
t i o n .  The ev idence  i n d i c a t e d  t h a t  two days 
p r i o r  t o  t h e  murder,  t h e  de fendan t  r evea l ed  
h i s  i n t e n t i o n  t o  r ob  t h e  v i c t i m .  S p e c i f i c a l -  
l y ,  de fendan t  t o l d  w i t n e s s ,  J a c k  Andruskie- 
wiecz ,  on November 1 4 ,  1984, t h a t  he  knew 
t h e  v i c t i m  had money and he  planned t o  rob  
him. F u r t h e r ,  s a i d  w i t n e s s '  t e s t imony  re- 
vea l ed  t h a t  de fendan t  had t o l d  w i t n e s s  t h a t  
he  had m e t  t h e  v i c t i m  and had s o c i a l i z e d  on 
occa s s ion  w i t h  t h e  v i c t i m .  Defendan t ' s  £am- 
i l i a r i t y  w i t h  t h e  v i c t i m  r ea sonab ly  s u g g e s t s  
t h a t  t h e  defendant  knew he  would need t o  
k i l l  s a i d  v i c t i m  when he  robbed him t o  p re -  
v e n t  t h e  v i c t i m  from l a t e r  i d e n t i f y i n g  him 
t o  l a w  enforcement a u t h o r i t i e s ,  a g a i n  i n d i -  
c a t i n g  c a l c u l a t e d  murder.  

A d d i t i o n a l l y ,  de fendan t  t o l d  w i t n e s s  J a c k  
Andruskiewiecz t h a t  he  had made t h e  v i c t i m  
g e t  on h i s  knees du r ing  t h e  a t t a c k ,  and t h a t  
coupled w i t h  t h e  f a c t  t h a t  t h e  v i c i t m  was 
s t abbed  seven teen  (17) s e p a r a t e  t i m e s  c l e a r -  
l y  i n d i c a t e s  a c o l d ,  p remedi ta ted  k i l l i n g .  

Th i s  a g r a v a t i n g  f a c t o r  may be a p p l i e d  on ly  when t h e  c r ime  

e x h i b i t s  "heightened p remedi ta t ion" ,  g r e a t e r  t han  t h a t  r e q u i r e d  



t o  e s t a b l i s h  premeditated murder. Gorham v. S t a t e ,  454 So.2d 

556 (F la .  1984), c e r t .  denied, U.S. - , 105 S.Ct. 941, 83 

L.Ed.2d 953 (1985); Hardwick v.  S t a t e ,  461 So.2d 79 (Fla .  1984); 

Smith v .  S t a t e ,  424 So.2d 726 (Fla .  1982), c e r t .  denied, - U.S. 

- , 103 S.Ct. 3129, 77  L.Ed.2d 1379 (1983). This court  has pre- 

viously appl ied t h i s  aggravating circumstance t o  murders d e s c r i -  

bed as  execution by con t rac t  murder or  witness e l iminat ion  mur- 

de r s .  Herring v. S t a t e ,  446 So.2d 1049, 1057 (Fla .  1984). 

The evidence adduced a t  t r i a l  e s t ab l i shed  t h a t  appel lan t  

t o l d  witness  Andruskiewiecz two days before the  murder t h a t  he 

was going t o  rob the  vict im.  (R 503 - 504) I n  add i t ion ,  the re  

was testimony t h a t  the  v ic t im and defendant knew one another and 

a a man f i t t i n g  appel lan t  I s  de sc r ip t ion  was seen en te r ing  the  v ic -  

t i m ' s  house almost an hour before the  homicide occurred. (R 388 

- 389, 392) F i n a l l y ,  t h e r e  was testimony t h a t  the  defendant made 

t h e  v ic t im get  on h i s  knees before  he stabbed him. (R 499) We 

submit t h a t  these f a c t s  support the  f inding of the  t r i a l  court  

t h a t  t h e  murder was committed i n  a cold and ca lcula ted  manner. 

See e .g . ,  Duest v. S t a t e ,  462 So.2d 446, 449 (Fla.  1985); H i l l  

v. S t a t e ,  422 So.2d 816 (Fla .  1982). 



ISSUE X 

THE TRIAL COURT D I D  NOT ERR I N  FINDING, AS 
AN AGGRAVATING CIRCUMSTANCE THAT THE MURDER 
WAS ESPECIFICLALY HEINOUS, ATROCIOUS OR 
CRUEL. 

As  t h e  second agg rava t i ng  c i rcumstance ,  t h e  t r i a l  c o u r t  

found t h a t  t h e  c a p i t a l  f e l ony  was e s p e c i a l l y  he inous ,  a t r o c i o u s  

o r  c r u e l .  Sec t  i o n  921 . I 4 1  (5)  (h )  , F l o r i d a  S t a t u t e s  (1983).  With 

r e f e r e n c e  t o  t h i s  f a c t o r ,  t h e  t r i a l  judge made t h e  fo l lowing  

f i n d i n g s  : 

STATUTORY AGGRAVATING CIRCUMSTANCES [F.S.  
921.141 (5 )  I 

1. The c a p i t a l  f e l o n y  f o r  which defendant  
i s  t o  be sen tenced  w a s  e s p e c i a l l y  he inous  
a t r o c i o u s  o r  c r u e l ,  t o -w i t  : undispu ted  ex- 
p e r t  medical  t e s t imony  t o  t h e  e f f e c t  v i c t i m  
Eugene Howard Snavely s u f f e r e d  seven teen  
(17) s t a b  wounds which were c o n s i s t e n t  w i t h  
hav ing  been i n f l i c t e d  w i t h  a  k n i f e ;  e i g h t  
( 8 )  o f  t h o s e  s t a b  wounds were t o  t h e  v i c -  
t i m ' s  upper back.  The medical  t e s t imony  re- 
vea l ed  t h a t  a l l  of  t h e  wounds were p a i n f u l  
and t h a t  h t e  v i c t i m  could  have remained con- 
s c i o u s  throughout  t h e  cou r se  of  t h e  a t t a c k .  
Fur thermore ,  f o u r  (4)  s t a b  wounds t o  t h e  
v i c t i m ' s  hand were c h a r a c t e r i z e d  a s  de f ense  
wounds s t r o n g l y  i n d i c a t i n g  t h a t  t h e  v i c t i m  
a t t empted  t o  ward o f f  t h e  k n i f e  o r  g rab  t h e  
k n i f e  a s  t h e  de fendan t  r e p e a t e d l y  s t abbed  
him. 

A d d i t i o n a l l y ,  t h e  photographs  of  t h e  
v i c t i m ' s  k i t c h e n  admi t t ed  a t  t r i a l  c l e a r l y  
i n d i c a t e d  t h e  v i c i o u s  and b r u t a l  n a t u r e  o f  
t h e  a t t a c k  on s a i d  v i c t i m  and a d d i t i o n a l  
ev idence  r evea l ed  t h a t  t h e  v i c t i m  l e f t  h i s  
k i t c h e n  and r a n  a c r o s s  t h e  s t reet  f o r  h e l p  
a f t e r  s u f f e r i n g  a l l  seven teen  (17) s t a b  
wounds. James Snave ly ,  t h e  v i c t i m ' s  bro-  
t h e r ,  t e s t i f i e d  he  answered a  knock a t  h i s  
door  t o  f i n d  h i s  b r o t h e r  b l e e d i n g  p r o f u s e l y  
and i n  d e s p e r a t e  c o n d i t i o n .  A t  t h a t  t i m e ,  
t h e  v i c t i m  i n d i c a t e d  t o  h i s  b r o t h e r  t h a t  he 
had been s tabbed  w i t h  a  k n i f e  t h a t  h e  



( t h e  v i c t im)  was h o l d i n g  i n  h i s  r i g h t  hand. 
The f a c t  t h a t  t h e  v i c t i m  was ho ld ing  t h e  
murder weapon s t r o n g l y  s u g g e s t s  t h a t  t h e  
v i c t i m  p u l l e d  s a i d  k n i f e  from h i s  body a s  h e  
r a n  f o r  h e l p .  

The ev idence  c l e a r l y  i n d i c a t e s  t h a t  
Eugene Howard Sanve ly ' s  dea th  was no t  i n -  
s t a n t a n e o u s  and t h a t  t o t a l i t y  o f  t h e  circum- 
s t a n c e s  su r round ing  h i s  d e a t h  l ead  t o  t h e  
i ne scapab l e  conc lu s ion  t h a t  t h e  de fendan t  
committed a  c o n s c i e n c e l e s s ,  p i t i l e s s  and un- 
n e c e s s a r i l y  t o r t u o u s  cr ime t h a t  sets it 
a p a r t  form t h e  norm of c a p i t a l  f e l o n i e s .  See 
P r o f f i t t  v .  S t a t e ,  315 So.2d 461 ( F l a .  1975) 
and Jenn ings  v .  s t a t e ,  453 So. 2d '1109  la, 
1984) . 

The ev idence  adduced a t  t r i a l  e s t a b l i s h e d  t h a t  t h e  v i c t i m  

s u s t a i n e d  seven teen  s t a b  wounds. E igh t  o f  t h e  wounds were i n  

a t h e  back and o t h e r s  were c h a r a c t e r i z e d  a s  "defense wounds" which 

would i n d i c a t e  t h a t  t h e  v i c t i m  a t t empted  t o  ward o f f  t h e  a t t a c k .  

(R 407, 410 - 411) The medical  t e s t imony  r evea l ed  t h a t  a l l  o f  

t h e  wounds were p a i n f u l  and t h e  v i c t i m  would have remained con- 

s c i o u s  du r ing  t h e  o r d e a l .  (R 411 - 412) James Snavely ,  t es t i -  

f i e d  t h a t  t h e  v i c t i m  c ro s sed  t h e  s t ree t ,  knocked on h i s  f r o n t  

door  and c o l l a p s e d  i n  t h e  f r o n t y a r d  c l u t c h i n g  a  k n i f e .  (R 389 - 
390) I n  a d d i t i o n ,  photographs o f  t h e  v i c t i m ' s  k i t c h e n  showed 

blood s p l a t t e r e d  on t h e  k i t c h e n  c a b i n e t s ,  c o u n t e r  and f l o o r .  (R 

421) We submit  t h a t  t h e s e  f a c t s  suppo r t  t h e  t r i a l  c o u r t ' s  f i n d -  

i n g  t h a t  he  murder was e s p e c i a l l y  he inous ,  a t r o c i o u s  o r  c r u e l .  

See Lusk v .  S t a t e ,  446 So.2d 1038 ( F l a .  1984) ;  McCrae v .  S t a t e ,  

395 So.2d 1145 ( F l a .  1980) ,  c e r t .  d en i ed ,  454 U.S. 1037,  102 



ISSUE X I  

THE TRIAL COURT D I D  NOT FAIL TO CONSIDER 
EVIDENCE PRESENTED BY APPELLANT I N  SUPPORT 
OF MITIGATION. 

P r i o r  t o  e n t e r i n g  t h e  p e n a l t y  phase  o f  t h e  t r i a l ,  d e f e n s e  

c o u n s e l  ag reed  t h a t  o n l y  f o u r  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  

were a p p l i c a b l e  t o  t h i s  c a s e :  (1)  t h e  de fendan t  was under  ex- 

treme menta l  o r  emot iona l  d i s t r u b a n c e ;  (2)  t h e  de fendan t  was 

a c t i n g  under  d u r e s s ;  (3)  c a p a c i t y  o f  t h e  de fendan t  t o  a p p r e c i a t e  

t h e  c r i m i n a l i t y  o f  h i s  a c t s  was s u b s t a n t i a l l y  i m p a i r e d ,  and (4)  

t h e  d e f e n d a n t ' s  age.  (R 634 - 635) The t r i a l  judge i n s t r u c t e d  

t h e  j u r y  o n l y  on t h o s e  f a c t o r s  r e l i e d  upon by t h e  d e f e n s e .  (R 

6  38) 

During t h e  p e n a l t y  phase  o f  t h e  t r i a l ,  t h e  c o u r t  h e a r d  tes-  

t imony from t h r e e  d e f e n s e  w i t n e s s e s  : a p p e l l a n t  ' s ex-wife , Linda 

N i b e r t ,  and h i s  two former employers ,  Pau l  Hawks, J r .  and P a u l  

Hawks, S r .  Mrs. N i b e r t  t e s t i f i e d  t h a t  a p p e l l a n t  has  had a  

d r i n k i n g  problem s i n c e  h i s  e a r l y  t e e n s  and b o t h  i s  p a r e n t s  are 

a l c o h o l i c s .  (R 641 - 643) A p p e l l a n t ' s  former employers t e s t i -  

f i e d  t h a t  a p p e l l a n t  h a s  a  problem w i t h  a l c o h o l ,  b u t  he w a s  

t r u s t w o r t h y  and w a s  a  good worker .  (R 647,  648, 651 - 652) 

The t r i a l  c o u r t  found no m i t i g a t i n g  c i r c u m s t a n c e s .  The 

s e n t e n c i n g  o r d e r  p r o v i d e s :  

STATUTORY MITIGATING CIRCUMSTANCES 5F.S. 
921.141(6)1 

None. 

UNSUPPORTED STATUTORY MITIGATING CIRCUMSTAN- 
CES CLAIMED BY DEFENDANT [F.S. 921.141(6)]  

The c a p i t a l  f e l o n y  f o r  which de fendan t  i s  t o  



be sentenced was not  committed whi le  defen- 
dant  was under t h e  i n f l u e n c e  of extreme men- 
t a l  o r  emotional  d i s tu rbances  nor was t h e  
c a p a c i t y  of  defendant t o  a p p r e c i a t e  t h e  
c r i m i n a l i t y  o f  h i s  conduct o r  t o  conform h i s  
conduct t o  t h e  requirements  of  law subs tan-  
t i a l l y  impaired.  Defendant 's  c la im t h a t  he 
was i n t o x i c a t e d  a t  t h e  t ime of t h e  a t t a c k  i s  
wholly i n c o n s i s t e n t  w i th  t h e  na tu re  and c i r -  
cumstances of  t h i s  p a r t i c u l a r  premedi ta ted 
murder. 

NONSTATUTORY MITIGATING CIRCUMSTANCES 

NONE, notwithsanding test imony t o  t h e  e f f e c t  
t h a t  defendant has  had an a l c o h o l i c  problem 
s i n c e  an e a r l y  age. 

By Law, t h e  ~ u r y ' s  recommendation i s  e n t i -  
t l e d  t o  g r e a t  weight because i t  r e p r e s e n t s  
t h e  judgment of t h e  community a s  t o  whether 
t h e  dea th  pena l ty  i s  a p p r o p r i a t e  

A f t e r  cons ide r ing  only t h e  evidence b e f o r e  
t h e  J u r y ,  t h e  Court f i n d s  t h a t  t h e  a f o r e s a i d  
s t a t u t o r y  aggrava t ing  c i rcumstances  c l e a r l y  
outweigh bo th  t h e  unsupported s t a t u t o r y  m i t -  
i g a t i n g  c i rumstances  and t h e  a f o r e s a i d  pos- 
s i b l e  nons t a tu to ry  m i t i g a t i n g  circumstances . 
Defendant, BILLY RAY NIBERT, i s  t h e r e f o r e  
ad jud ica t ed  g u i l t y  of Murder i n  t h e  F i r s t  
Degree of  Eugene Howard Snavely and hereby 
sentenced t o  dea th  by e l e c t r o c u t i o n  a s  pro- 
vided by t h e  Laws of t h e  S t a t e  of  F l o r i d a .  

The defendant ,  BILLY RAY NIBERT i s  a l s o  
hereby advised of h i s  r i g h t  t o  appeal  from 
t h i s  Sentence by f i l i n g  Not ice  of  Appeal 
w i th in  t h i r t y  (30) days of t h i s  d a t e  w i th  
t h e  Clerk  of t h i s  Court ,  and t h e  Defendant ' s  
r i g h t  t o  t h e  a s s i s t a n c e  of counsel  i n  t a k i n g  
s a i d  appeal  a t  t h e  expense of  t h e  s t a t e  upon 
showing of indigency.  

Appel lant  contends t h a t  t h e  t r i a l  c o u r t  should have considered 

t h e  tes t imony r e l a t i n g  t o  a p p e l l a n t ' s  "a lcohol  problem" a s  being 
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r e l e v a n t  t o  t h e  s t a t u t o r y  m i t i g a t i n g  c i rcumstances  i n  $921.141 

(6)  ( b )  and ( f ) ,  F l o r i d a  S t a t u t e s ,  extreme menta l  o r  emot iona l  

d i s t u r b a n c e  and c a p a c i t y  o f  t h e  de fendan t  t o  a p p r e c i a t e  t h e  

c r i m i n a l i t y  o f  h i s  conduct .  

The r eco rd  i n  t h i s  c a s e  shows t h a t  t h e  c o u r t  e x p r e s s l y  con- 

s i d e r e d  a p p e l l a n t ' s  a l c o h o l  problem. (R 84) It i s  w i t h i n  t h e  

t r i a l  c o u r t ' s  d i s c r e t i o n  t o  de te rmine  whether  s u f f i c i e n t  e v i -  

dence e x i s t s  o f  a p a r t i c u l a r  m i t i g a t i n g  c i rcumstance  and ,  i f  s o ,  

t h e  weight  t o  be g iven  i t .  White v .  S t a t e ,  446 So.2d 1031 ( F l a .  

1984) ;  Lusk v .  S t a t e ,  s u p r a ;  Engle v .  S t a t e ,  438 So.2d 803 ( F l a .  

1983 ) ,  Daugherty v .  S t a t e ,  419 So.2d 1067 ( F l a .  1982) ,  c e r t .  

d e n i e d ,  459 U.S. 1228,  103 S.Ct.  1236,  75 L.Ed.2d 469 (1983).  

The r eco rd  i s  c l e a r  t h a t  t h e  t r i a l  judge gave c o n s i d e r a t i o n  t o  

a p p e l l a n t ' s  "a lcoho l  problem". The f a c t  t h a t  t h e  judge d i d  n o t  

f i n d  such evidence  was s u f f i c i e n t  t o  s u b s t a n t i a t e  a  f i n d i n g  o f  

m i t i g a t i o n  under s t a t u t o r y  f a c t o r s  ( b )  and ( f )  does n o t  i n d i c a t e  

t h a t  he  gave t h e  evidence  no weight  a t  a l l .  

Appe l lan t  a l s o  contends  t h a t  t h e  judge f a i l e d  t o  c o n s i d e r  

ev idence  o f  n o n - s t a t u t o r y  m i t i g a t i n g  c i rcumstances  which w e r e  

p r e sen t ed  du r ing  t h e  p e n a l t y  phase  o f  t h e  t r i a l .  

The l a w  i s  c l e a r  t h a t  t h e  s e n t e n c i n g  judge must c o n s i d e r  i n  

m i t i g a t i o n  any a s p e c t  o f  a d e f e n d a n t ' s  c h a r a c t e r  o r  r e co rd  and 

any o f  t h e  c i rcumstances  o f  t h e  o f f e n s e  t h a t  t h e  de fendan t  

o f f e r s  a s  a  b a s i s  f o r  a  l i f e  s en t ence .  Eddings v .  Oklahoma, 455 

U.S. 104,  102 S.Ct.  869,  7 1  L.Ed.2d 1 (1981) .  The f a c t  t h a t  t h e  
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judge d i d  no t  f i n d  t h a t  H a l l ' s  good employment r e co rd  was s u f f i -  

c i e n t  t o  s u b s t a n t i a t e  a  f i n d i n g  o f  m i t i g a t i o n  does n o t  i n d i c a t e  

t h a t  he  gave t h e  ev idence  no weight  a t  a l l .  The law on ly  re- 

q u i r e s  t h a t  t h e  de fendan t  be pe rmi t t ed  t o  p r e s e n t  evidence  i n  

m i t i g a t i o n ,  and r e q u i r e s  t h e  s e n t e n c e r  t o  l i s t e n .  Locke t t  v .  

Ohio, 438 U.S. 586, 98 S.Ct.  2954, 57 L.Ed.2d 973 (1978). It i s  

w i t h i n  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  t o  de te rmine  t h e  weight  t o  

be g iven  such evidence .  

A p p e l l a n t ' s  c o n t e n t i o n  t h a t  t h e  t r i a l  c o u r t  f a i l e d  t o  con- 

s i d e r  t h e  d e f e n d a n t ' s  s t a t e  o f  mind a s  a  n o n - s t a t u t o r y  m i t i g a t -  

i n g  c i rcumstance  i s  a l s o  wi thou t  m e r i t .  The t r i a l  judge must 

c o n s i d e r  "any o f  t h e  c i rcumstances  of  t h e  o f f e n s e  t h a t  t h e  de- 

f endan t  o f f e r s "  a s  b a s i s  f o r  m i t i g a t i o n .  Eddings v .  Oklahoma, 

sup ra .  Although t h e  t r i a l  judge heard  t e s t imony  on t h e  appe l -  

l a n t ' s  s t a t e  o f  mind du r ing  t h e  g u i l t  phase o f  t h e  t r i a l ,  appe l -  

l a n t  d i d  n o t  o f f e r  t h i s  ev idence  a s  a  b a s i s  f o r  m i t i g a t i o n  du r -  

i n g  t h e  p e n a l t y  phase o f  t h e  t r i a l .  



ISSUE X I 1  

GIVEN THE CIRCUMSTANCES OF THIS CASE, APPEL- 
LANT'S DEATH SENTENCE DOES NOT VIOLATE THE 
EIGHTH AMENDMENT OF THE UNITED STATES CON- 
STITUTION. 

The ev idence  d i s c l o s e d  t h a t  t h e  v i c t i m ,  a f i f t y - s e v e n  y e a r  

o l d  man, w a s  s t abbed  seven teen  t i m e s ,  e i g h t  t i m e s  i n  t h e  back.  

The k i t c h e n  c o u n t e r ,  c a b i n e t s  and p a r t s  o f  t h e  k i t c h e n  f l o o r  

were covered  w i t h  t h e  v i c t i m ' s  b lood .  (R 383, 407, 421) Ac- 

c o r d i n g  t o  t h e  t e s t i m o n y  o f  Rober t  Miller, t h e  medica l  examiner ,  

some o f  t h e  wounds were "defense  wounds" which would i n d i c a t e  

t h a t  t h e  v i c t i m  t r i e d  t o  ward o f f  h i s  a t t a c k e r .  (R 410 - 411) 

The wounds were p a i n f u l  and t h e  v i c t i m  would have  remained con- 

s c i o u s  th roughou t  t h e  a t t a c k .  (R 411 - 412) The a g g r a v a t i n g  

c i r c u m s t a n c e  o f  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  a p p l i e s  t o  " t h e  con- 

s c i e n c e l e s s  o r  p i t i l e s s  c r ime  which i s  u n n e c e s s a r i l y  t o r t u r o u s  

t o  t h e  v i c t i m . "  S t a t e  v .  Dixon, 283 So.2d 1, 9 ( F l a .  1973) .  

The k i l l i n g  i n  t h i s  c a s e  f a l l s  s q u a r e l y  w i t h i n  t h i s  c a t e g o r y  

when viewed i n  t h e  c o n t e x t  o f  p r i o r  d e c i s i o n s  o f  t h i s  Court 

which have  approved a f i n d i n g  o f  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e s .  

See  Lusk v .  S t a t e ,  s u p r a  ( v i c t i m  s t a b b e d  t h r e e  t i m e s  i n  t h e  back 

w h i l e  s i t t i n g  i n  a p r i s o n  d i n i n g  h a l l ) ;  Washington v .  S t a t e ,  362 

So.2d 658 ( F l a .  1978) ( v i c t i m  r e p e a t e d l y  s t abbed  whi le  t i e d  t o  a 

b e d ) ;  B a r c l a y  v .  S t a t e ,  343 So.2d 1266 ( F l a .  1 9 7 7 ) ( v i c t i m  s t a b -  

bed w h i l e  begging f o r  mercy and t h e n  k i l l e d  by s h o t s  t o  t h e  

head .) 

A p p e l l a n t  a s k s  t h i s  c o u r t  t o  d e c i d e  whether  t h e  f i n d i n g  o f  



a s i n g l e  agg rava t i ng  c i rcumstance ,  he inous ,  a t r o c i o u s  o r  c r u e l ,  

can  suppo r t  a  s en t ence  o f  dea th .  This  c o u r t  need n o t  add re s s  

t h a t  i s s u e  s i n c e  i n  t h i s  c a s e  t h e  c o u r t  found two no t  one aggra-  

v a t i n g  c i rcumstance .  Moreover, t h i s  c o u r t  h e l d  i n  S t a t e  v .  

Dixon, s u p r a  a t  9 ,  t h a t  when - one o r  more agg rava t i ng  c i rcumstan-  

c e s  i s  found,  d e a t h  is  persumed t o  be t h e  proper  s en t ence  u n l e s s  

i t  o r  t h e y  a r e  ove r r i dden  by one o r  more o f  t h e  m i t i g a t i n g  c i r -  

cumstances.  Under Dixon, a f i n d i n g  o f  o n l y  one agg rava t i ng  c i r -  

cumstance i s  s u f f i c i e n t  t o  suppo r t  a  d e a t h  s en t ence .  



CONCLUSION 

Based on t h e  a b o v e - s t a t e d  f a c t s ,  a rgumen t s  and 

a u t h o r i t i e s ,  A p p e l l e e  would p r a y  t h a t  t h i s  Honorab le  Cour t  

a f f i r m  t h e  d e c i s i o n  o f  t h e  l o w e r  c o u r t .  
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