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PREJ,IMINARY STATE= 

Respondents  Board of  County Commissioners of  C i t r u s  County  

(Board)  and Aetna L i f e  & C a s u a l t y  Company (Aetna)  were Defendants  

i n  t h e  t r i a l  c o u r t  and were ~ppellees/Cross-Appellants i n  t h e  

Dis t r ic t  Cour t  o f  Appeal.  The P e t i t i o n e r  was t h e  ~ l a i n t i f f / A p p e l -  

l a n t / C r o s s - A p p e l l e e .  T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  

Respondents  and P e t i t i o n e r  and,  a l t e r n a t i v e l y ,  by name. Reference  

t o  t h e  R e c o r d  on A p p e a l  w i l l  be  i n d i c a t e d  by ( " R " )  a n d  t h e  

a p p r o p r i a t e  page number. Refe rence  t o  t h e  Appendix a t t a c h e d  t o  

P e t i t i o n e r  's B r i e f  i n  Suppor t  of  J u r i s d i c t i o n  w i l l  be i n d i c a t e d  

by ( " A n )  a n d  t h e  a p p r o p r i a t e  p a g e  number .  R e f e r e n c e  t o  t h e  

Appendix which accompanies t h i s  B r i e f  w i l l  be i n d i c a t e d  by ("AR") 

and t h e  a p p r o p r i a t e  page number. A l l  emphasis  h a s  been s u p p l i e d  

by c o u n s e l  u n l e s s  i n d i c a t e d  t o  t h e  c o n t r a r y .  

ENT OF THE CASE 

Respondents  t a k e  e x c e p t i o n  t o  P e t i t i o n e r ' s  S ta tement  o f  t h e  

Case i n  t h r e e  r e s p e c t s .  

1. The t r i a l  c o u r t  d i d  n o t  a g r e e  w i t h  " t h e  P l a i n t i f f ' s  

a r g u m e n t  t h a t  t h e r e  e x i s t e d  no i d t v  f o r  t h e  Defendant . .  ." 
R a t h e r ,  a t  t h e  h e a r i n g  on Motion f o r  Summary Judgment,  t h e  t r i a l  

c o u r t  de te rmined  t h a t  -- 
a .  The B o a r d ' s  d e c i s i o n  w h e t h e r  o r  n o t  t o  p r o v i d e  

l i f e g u a r d s  o r  o t h e r  s u p e r v i s o r y  p e r s o n n e l  was  
d i s c r e t i o n a r y  and,  t h e r e f o r e ,  immune; and 

b. The B o a r d ' s  p u r c h a s e  o f  i n s u r a n c e  c o n s t i t u t e d  a  
waiver  of  s o v e r e i g n  immunity (R-512) . 

a The t r i a l  c o u r t ,  t h e n ,  de te rmined  t h a t  t h e  d e c i s i o n  of  t h e  Board 

1 



was immune because d i s c r e t i o n a r y ;  t h e r e  was no waiver of immunity 

p u r s u a n t  t o  5768.28,  F l o r i d a  S t a t u t e s .  However, t h e r e  was,  

according t o  t h e  t r i a l  c o u r t ,  a waiver of immunity by t h e  purchase 

of insurance  (R-512). 

The t r i a l  c o u r t  a l s o  determined t h a t  t h e  a c t s  o r  omissions 

of t h e  Board were not  t h e  p r o x i m a t e  c a u s e  o f  t h e  P l a i n t i f f ' s  

i n j u r i e s  and g r a n t e d  summary f i n a l  judgment i n  f a v o r  of t h e  

Board (R-512, 513) . From t h i s  adverse  f i n a l  summary judgment ,  

t h e  P l a i n t i f f  a p p e a l e d  ( R - 5 1 4 ,  5 1 5 ) .  The R e s p o n d e n t s  

cross-appealed t h e  adverse  t r i a l  c o u r t  r u l i n g  t h a t  t h e  purchase 

of insurance  c o n s t i t u t e d  a  waiver of sovereign immunity. 

2. I n  i t s  o r i g i n a l  o p i n i o n  e n t e r e d  F e b r u a r y  21,  1985 

( s i n c e  withdrawn),  t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal  d i d  n o t  

dec ide  t h e  c o r r e c t n e s s  of t h e  t r i a l  c o u r t  r u l i n g  t h a t  t h e  f a i l u r e  

t o  p rov ide  supe rv i so ry  personnel  was a  planning l e v e l  d e c i s i o n  

(A-15 n .1 ) .  I t  d i d ,  however, i n  i t s  o r i g i n a l  op in ion ,  determine 

t h a t  t h e  purchase of l i a b i l i t y  insurance  c o n s t i t u t e d  "a waiver of 

t h e  immunity defensen  (A-16) . 
3. In  i ts  Opinion on Motion f o r  C l a r i f i c a t i o n  o r  Rehearing, 

t h e  D i s t r i c t  Court a f f i rmed t h e  t r i a l  c o u r t ' s  e n t r y  o f  summary 

f i n a l  judgment f o r  Respondents. In  s o  doing,  it ( a )  accepted as 

c o r r e c t  t h e  t r i a l  c o u r t  r u l i n g  t h a t  t h e  B o a r d ' s  d e c i s i o n  was 

immune (A-25 n .1) ;  and (b )  he ld  t h a t  nothing i n  5286.28, F l o r i d a  

S t a t u t e s ,  overcomes o r  a l t e r s  t h e  a b s o l u t e  immunity which a t t a c h e s  

t o  d i s c r e t i o n a r y ,  p l a n n i n g - l e v e l  a c t i v i t i e s  o f  g o v e r n m e n t a l  

agenc ie s  (A-26) . 



STATE= OF THE FACTS 

Respondents d i s a g r e e  wi th  P e t i t i o n e r ' s  Statement of F a c t s  as 

s p e c i f i c a l l y  set  f o r t h  below. 

1. The B o a r d ,  on more t h a n  one o c c a s i o n ,  c o n s i d e r e d  

whether t o  employ l i f e g u a r d s  a t  c o u n t y  owned and/or  o p e r a t e d  

swimming f a c i l i t i e s .  However, because t h e  p r o h i b i t i v e  c o s t s  of 

employing l i f e g u a r d s  would l i k e l y  resu l t  i n  t h e  c o u n t y  c l o s i n g  

i t s  swimming f a c i l i t i e s ,  t h e  d e c i s i o n  was made t o  no t  provide 

l i f e g u a r d s  (R-241, 253, 254, 255, 265, 266, 290).  

2. A t  a l l  m a t e r i a l  t imes,  t h e  Board employed a p a r k  

supe rv i so r  whose d u t i e s  included maintenance of a l l  C i t r u s  County 

p a r k s  and ,  i n  p a r t i c u l a r ,  t h e  ma in t enance  o f  t h e  Blue B i r d  

S p r i n g s  f a c i l i t y ,  i n c l u d i n g  t h e  beach  and  dock (R-143, 1 4 5 ,  

1 5 1 ) .  T h i s  employee was a l s o  r e spons ib l e  f o r  i d e n t i f y i n g  any 

unsa fe  c o n d i t i o n s  and r e p o r t i n g  them (R-238, 239,  257,  258,  

371) .  

3. The r e c o r d  is comple te ly  devoid of any evidence t h a t  

t h e  Board had any p r i o r  knowledge of any horsep lay  o r  roughhousing 

occu r r ing  a t  Blue Bird  Spr ings .  Moreover, t h e  record  a f f i r m a t i v e l y  

shows t h a t  t h e  i n d i v i d u a l  county commissioners and t h e  employee 

i n  charge of main ta in ing  Blue Bird Spr ings  each denied having any 

knowledge of any roughhousing o r  p r i o r  i n j u r i e s  occu r r ing  a t  B l u e  

Bird Spr ings  (R-162, 235, 236, 260, 286, 287, 312, 313, 325, 329, 

330, 353, 356) . 
4 .  The record does  no t  i n d i c a t e  t h a t  roughhousing occurred 



around t h e  dock of t h e  Blue Bird  Spr ings  f a c i l i t y  approximately 

two t o  t h r e e  yea r s  p r i o r  t o  P e t i t i o n e r ' s  i n j u r y .  R a t h e r ,  t h e  

r e c o r d  r e f l e c t s  t h a t  "king of t h e  dockn was played some two t o  

t h r e e  y e a r s  p r i o r  t o  December 22, 1982, t h e  d a t e  of t h e  d e p o s i t i o n s  

o f  t h e  w i t n e s s e s  p r o v i d i n g  t h i s  in format ion  (R-376, 386, 423, 

435) ,  a  per iod  of no more than  s i x  months p r i o r  t o  P e t i t i o n e r ' s  

i n j u r y .  

5. P e t i t i o n e r ,  i n  her  Br ie f  on t h e  Mer i t s ,  a s s e r t s  t h a t  

she  e i t h e r  

" ( 1 )  Walked o u t  t o  t h e  d o c k  t o  c a l l  h e r  
f r i e n d s  and was, a t  t h a t  t ime,  p h y s i c a l l y  
h o i s t e d  o n t o  t h e  s h o u l d e r s  o f  a n  
i n d i v i d u a l  by t h e  name o f  ' J e f f  ' " 
(R-101, 102 ) ,  o r  

" ( 2 )  Was p h y s i c a l l y  h o i s t e d  on to  t h e  shou lde r s  
of  ' J e f f  ' , who then  c a r r i e d  t h e  P l a i n t i f f  
o u t  t o  t h e  dock" (R-391, 392) -- "when 
someone pushed J e f f  from behindn .  

The s t a t e m e n t  i n  ( l ) ,  above ,  d o e s  n o t  a c c u r a t e l y  r e f l e c t  t h e  

record.  I n  he r  d e p o s i t i o n ,  P e t i t i o n  . . el; t e s t i f i e d  t h a t  she  

"walked o u t  t o  t h e  edge of t h e  b m  -- was 
c a l l i n g  some people in...walked ou t  t h e r e  t o  
t h e  edge  o f  t h e  beach . .  .and J e f f  come up 
behind me ( s i c ) ,  picked me up, threw me over  
h i s  s h o u l d e r s ,  [and] walked wi th  me t o  t h e  
dock...." (R-101, 1 0 2 ) .  

I n  her  answers t o  I n t e r r o g a t o r i e s  P e t i t i o n e r  . . , under o a t h ,  s t a t e d  

t h a t  she  

"was picked up by a  f r i e n d  and c a r r i e d  from 
t h e  a h e r e  o u t  o n t o  t h e  dock, a  d i s t a n c e  of 
some 30 f t  ." (R-46) . 

The above r e p r e s e n t s  t h e  unvaried f a c t s  e s t a b l i s h e d  from all 

t h e  evidence i n  t h e  r e c o r d .  The re  e x i s t s  no e v i d e n c e  i n  t h e  



r e c o r d  s u p p o r t i n g  t h e  c o n t e n t i o n  t h a t  P e t i t i o n e r  walked o u t  t o  

t h e  d o c k .  R a t h e r ,  s h e  w a l k e d  o u t  t o  t h e  b e a c h  where s h e  was 

p i c k e d  up by a  f r i e n d  and c a r r i e d  from t h e  s h o r e  o u t  o n t o  t h e  

dock, a  d i s t a n c e  of  approx imate ly  t h i r t y  (30)  f e e t .  

6 .  The f o l l o w i n g  f a c t s  are undisputed:  

( a )  P r i o r  t o  t h e  d a t e  o f  he r  i n j u r y ,  P e t i t i o n e r  had 
been t o  t h e  Blue Bi rd  S p r i n g s  f a c i l i t y  approx imate ly  
one o r  two dozen times (R-90). 

( b )  She knew t h a t  t h e r e  were no l i f e g u a r d s  on d u t y  a t  
t h e  Blue B i r d  S p r i n g s  f a c i l i t y  (R-105). 

(c )  P e t i t i o n e r  knew t h a t  c h i l d r e n  p layed  and roughhoused 
on t h e  dock and had s e e n  them d o i n g  s o  on t h e  d a t e  
o f  h e r  i n j u r y  u p  u n t i l  t h e  t i m e  o f  h e r  i n j u r y  
(R-102, 1 0 4 ) .  

( d )  A s  P e t i t i o n e r  was b e i n g  c a r r i e d  on t h e  s h o u l d e r s  
of  a companion, s h e  was f i g h t i n g  and clowning w i t h  
him a s  h e  a t t e m p t e d  t o  throw h e r  i n t o  t h e  wa te r  
(R-46) . 

The f o r e g o i n g  f a c t u a l  c o n t e n t i o n s  a c c u r a t e l y  r e f l e c t  t h e  

r e c o r d  and t o  t h e  e x t e n t  t h e y  a r e  o f  f u r t h e r  s i g n i f i c a n c e ,  t h e y  

w i l l  be d i s c u s s e d  i n  Respondent ' s  argument t o  t h i s  Cour t .  

I n  t h i s  B r i e f ,  R e s p o n d e n t s  d e m o n s t r a t e  t h a t  t h e  F i f t h  

D i s t r i c t  C o u r t  Appe a  1 p r o p e r l y  a f f i r m e d  t h e  t r i a l  c o u r t ' s  

summary judgment i n  t h e i r  f a v o r ,  a l b e i t  f o r  r e a s o n s  d i f f e r e n t  

t h a n  t h o s e  g i v e n  by t h e  t r i a l  c o u r t .  The D i s t r i c t  C o u r t ' s  

h o l d i n g  t h a t  t h e  purchase  o f  i n s u r a n c e  d o e s  n o t h i n g  t o  a l t e r  t h e  

a b s o l u t e  immunity t h a t  a t t a c h e s  t o  d i s c r e t i o n a r y ,  p l a n n i n g - l e v e l  

d e c i s i o n s  c a n  and s h o u l d  be a f f i r m e d  on s e v e r a l  grounds .  

1. P e t i t i o n e r ' s  f a i l u r e  t o  b r i e f  o r  o t h e r w i s e  c o n t e s t  t h e  



adverse  t r i a l  c o u r t  r u l i n g  t h a t  t h e  Board's  a c t s  were d i s c r e t i o n a r y  

p rec ludes  he r  from r a i s i n g  t h i s  i s s u e  upon w r i t  of c e r t i o r a r i  t o  

t h i s  Court .  Because P e t i t i o n e r  never b r i e f e d  o r  con te s t ed  t h i s  

t r i a l  c o u r t  r u l i n g  r e l a t i n g  t o  t h e  d i s c r e t i o n a r y  n a t u r e  o f  t h e  

Board's  a c t s ,  t h e  D i s t r i c t  Court assumed a s  c o r r e c t  t h a t  r u l i n g ,  

a s  it is bound t o  do. I n  l i g h t  of t h i s  uncontes ted t r i a l  c o u r t  

r u l i n g ,  t h e  D i s t r i c t  C o u r t ' s  de te rmina t ion  t h a t  t h e  purchase of 

insurance  d i d  n o t  c o n s t i t u t e  a  waiver of t h e  Board's  s o v e r e i g n  

immunity is c o r r e c t  and should be a f f i rmed.  

2. Even though Respondents a r e  precluded from arguing ,  t o  

t h i s  Court ,  t h e  d i s c r e t i o n a r y  n a t u r e  of t h e  Board's  d e c i s i o n ,  t h e  

d e c i s i o n a l  l aw i n  F l o r i d a  compels  b u t  one c o n c l u s i o n  -- t h e  

d e c i s i o n  whether o r  n o t  t o  provide l i f e g u a r d s  is immune because 

d i s c r e t i o n a r y !  Because t h e  d e c i s i o n  of t h e  Board is  immune, it 

~ o t  be  waived by t h e  mere p u r c h a s e  of insurance .  To hold 

o t h e r w i s e  would a l l o w  f o r  t h e  waiver of t h e  a b s o l u t e  immunity 

a t t a c h i n g  t o  d i s c r e t i o n a r y  a c t i v i t i e s  i n  eve ry  in s t ance  where a  

governmental  e n t i t y  purchases  insurance  t o  provide coverage f o r  

. . .  ona l  a c t i v i t -  f o r  which it may be found l i a b l e .  

3. Sec t ion  286.28(2) p rov ides  a  means by which governmental 

e n t i t i e s  may fund t h e i r  p o t e n t i a l  l i a b i l i t y  f o r  damage c l a ims  o r  

e n l a r g e  t h e  damage c a p  found i n  §768.28(5) . I n  o r d e r  t o  remain 

c o n s i s t e n t  wi th  t h i s  C o u r t ' s  d e c i s i o n s  which p re se rve  t h e  a b s o l u t e  

immunity a t t a c h i n g  t o  d i s c r e t i o n a r y  a c t i v i t i e s  of government, 

§286.28(2) cannot  be i n t e r p r e t e d  t o  waive t h a t  immunity by t h e  mere 

purchase of insurance .  



4.  The a b s o l u t e  immunity which a t t a c h e s  t o  d i s c r e t i o n a r y  

a c t i v i t i e s  c a n  o n l y  be waived when t h e  g o v e r n m e n t a l  e n t i t y  

c r e a t e s  a known d a n g e r o u s  c o n d i t i o n  n o t  r e a d i l y  a p p a r e n t  t o  

pe r sons  who may be i n j u r e d  by t h a t  d a n g e r o u s  c o n d i t i o n .  I n  

t h e  i n s t a n t  c a s e ,  t h e  record r e f l e c t s  t h a t  i f  a  dangerous cond i t i on  

e x i s t e d ,  it was r e a d i l y  a p p a r e n t  t o  P e t i t i o n e r  and was n o t  

c r e a t e d  by t h e  Board. The except ion  t o  t h e  waiver of a b s o l u t e  

immunity has  n o t  been met. 

4 .  A s  an a l t e r n a t i v e  t o  i ts argument t h a t  5286.28(2) merely 

prov ides  a means by which governmental e n t i t i e s  may fund  t h e i r  

p o t e n t i a l  l i a b i l i t y  f o r  damage c l a ims  o r  e n l a r g e  t h e  damage cap  

found i n  S768.28(5), Respondents a r g u e  t h a t  §286 .28(2)  h a s  no  

c o n t i n u i n g  v a l i d i t y  fol lowing t h e  enactment o f ,  and amendments 

t o ,  8768.28. S p e c i f i c a l l y ,  t h e  L e g i s l a t u r e ,  by e n a c t i n g  t h e  1977 

Amendments t o  5768.28, demonstrated t h e i r  exp res s  i n t e n t  W t o  

waive s o v e r e i g n  immunity t o  t h e  e x t e n t  o f  l i a b i l i t y  l i m i t s  

purchased; an i n t e n t  which d i r e c t l y  c o n t r a d i c t s  5286.28(2). 

Add i t i ona l ly ,  t h e r e  e x i s t  numerous and s i g n i f i c a n t  d i s p a r i t i e s  

between S768.28 and S286.28(2) . Because 5768.28 r e p r e s e n t s  t h e  

more r ecen t  exp res s ion  of t h e  l e g i s l a t i v e  w i l l ,  it r e p r e s e n t s  t h e  

p r e v a i l i n g  law and impl ied ly  r e p e a l s  §286.28(2). With t h e  r e p e a l  

of 5286.28(2), t h e r e  c l e a r l y  can be no w a i v e r  o f  t h e  a b s o l u t e  

immunity which a t t a c h e s  t o  d i s c r e t i o n a r y  a c t i v i t i e s  by t h e  mere 

purchase of insurance .  

6. The Board owed no common-law duty  t o  t h e  P e t i t i o n e r .  

The d e c i s i o n a l  law r e l i e d  upon by P e t i t i o n e r  i n  suppor t  of he r  



con ten t ion  t h a t  a  common-law duty  was owed t o  her  a r e  d e c i s i o n s  

of t h i s  C o u r t  i n v o l v i n g  s o v e r e i g n  immunity a s  i t  a p p l i e d  t o  
. . i ~ a l i t i e a  r a t h e r  than  t h e  sovere ign  immunity a p p l i c a b l e  t o  

t h e  s t a t e ,  i t s  a g e n c i e s  o r  p o l i t i c a l  s u b d i v i s i o n s f  inc lud ing  

c o u n t i e s  . 
P r i o r  t o  t h e  enactment of 5768.28, t h e r e  e x i s t e d  a  p a r t i a l  

wa ive r  o f  immunity f o r  ~ i c i ~  . . alities f o r  p r o p r i e t a r y  bu t  no t  

governmental f u n c t i o n s .  However, d u r i n g  t h i s  same t i m e ,  t h e  

s o v e r e i g n  immunity a p p l i c a b l e  t o  t h e  s t a t e ,  i ts agenc ies  and 

subd iv i s ions ,  i nc lud ing  c o u n t i e s ,  was a b s o l u t e .  T h a t  i s ,  t h e  

s t a t e ,  i ts agenc ies  and p o l i t i c a l  s u b d i v i s i o n s ,  i nc lud ing  c o u n t i e s ,  

were immune whether t h e  a c t i v i t y  involved was cons idered  govern- 

mental  o r  p r o p r i e t a r y .  

a A s  such,  t h e  d e c i s i o n s  c i t e d  by P e t i t i o n e r  a s  suppor t ing  t h e  

con ten t ion  t h a t  t h e  Board owed a  common law d u t y  t o  h e r  a r e  

i n a p p l i c a b l e  i n  t h a t  t h e y  involved  t h e  immunity a p p l i c a b l e  t o  

m u n i c i p a l i t i e s  p r i o r  t o  5768.28.  Those d e c i s i o n s  c i t e d  by 

P e t i t i o n e r  have no re levance  t o  t h e  de te rmina t ion  of whether o r  

no t  t h e  Board's  a c t s  were d i s c r e t i o n a r y  and, t h e r e f o r e ,  immune. 

Moreover, because those  d e c i s i o n s  involved a  d i f f e r e n t  ques t  ion 

of law ( t h e  immunity a p p l i c a b l e  t o  a  m u n i c i p a l i t y  r a t h e r  t han  t h e  

a b s o l u t e  immunity o f  a  c o u n t y ) ,  t h e y  cannot p rope r ly  form t h e  

b a s i s  f o r  c o n f l i c t  j u r i s d i c t i o n .  

7 .  R e s p o n d e n t s  a d d i t i o n a l l y  c o n t e n d  t h a t  t h e  Wr i t  o f  

C e r t i o r a r i  was improvident ly  gran ted  on t h e  b a s i s  t h a t  t h e r e  is  

no d e c i s i o n  by t h e  D i s t r i c t  Court of Appeal wi th  which t o  f i n d  



c o n f l i c t .  The D i s t r i c t  Court merely assumed a s  c o r r e c t  t h e  t r i a l  

c o u r t ' s  r u l i n g  t h a t  t h e  a c t s  of t h e  Board were d i s c r e t i o n a r y  i n  

n a t u r e .  The D i s t r i c t  Court t hen  proceeded t o  determine t h a t  t h e  

purchase of insurance  d i d  no t  c o n s t i t u t e  a waiver of t h e  a b s o l u t e  

i m m u n i t y  w h i c h  a t t a c h e s  t o  d i s c r e t i o n a r y ,  p l a n n i n g - l e v e l  

d e c i s i o n s .  Th i s  d e c i s i o n  does no t  d i r e c t l y  and e x p r e s s l y  c o n f l i c t  

wi th  any d e c i s i o n  of t h i s  Court o r  any D i s t r i c t  Court on t h e  same 

q u e s t i o n  of law. 

I .  WHETHER PETITIONER'S FAILURE, AT THE DISTRICT COURT LEVEL, 
TO CONTEST THE T R I A L  COURT'S F I N D I N G  R E L A T I N G  TO THE 
DISCRETIONARY NATURE OF THE ALLEGED ACTS OR OMISSIONS 
OF THE BOARD CONSTITUTES WAIVER AND/OR ABANDONMENT OF 
PETITIONER'S RIGHT TO CHALLENGE THAT F I N D I N G .  

The Respondents submit t h a t  P e t i t i o n e r ' s  f a i l u r e  t o  r a i s e ,  

b r i e f ,  a r g u e  o r  o t h e r w i s e  c o n t e s t ,  i n  any f a sh ion ,  t h e  t r i a l  

c o u r t ' s  f i n d i n g  t h a t  t h e  d e c i s i o n  t o  p r o v i d e  o r  n o t  p r o v i d e  

supe rv i so ry  personne l  was a  d i s c r e t i o n a r y ,  p lanning- leve l  d e c i s i o n ,  

c o n s t i t u t e s  an i r r evocab le  waiver of i t s  r i g h t ,  a ob- I 

t o  cha l l enge  t h a t  f i n d i n g .  That  P e t i t i o n e r  f a i l e d  t o  c o n t e s t  

t h i s  f i n d i n g  a t  t h e  D i s t r i c t  Court l e v e l  cannot be d i spu ted  (A-15 

n.1, A-25, A-25 n.1, AR-1-17, 57-74) ; t h e  e f f e c t  of such f a i l u r e  

on t h e  p e t i t i o n  be fo re  t h i s  Court is f a t a l !  u, 
So. 2d 10 F.L.W. 455, 456 (F l a .  September 6, 1985) 

" I t  is  incumbent on an a p p e l l a n t  t o  p re sen t  
t o  an a p p e l l a t e  c o u r t  a l l  i s s u e s  o f  which 
review is sought.  I f  an a p p e l l a n t  f a i l s  t o  
argue an i s s u e ,  an a p p e l l a t e  c o u r t  can assume 
such i s s u e  has  been abandoned. Th i s  promotes 



j u d i c i a l  economy and f i n a l i t y  o f  j u d i c i a l  
proceedings .  " 1  

The t r i a l  c o u r t ,  i n  i ts  Order on Motion f o r  Summary Judgment, 

made t h r e g  sianificant r u l i n g s  -- 
"1. T h a t  t h e  B o a r d ' s  d e c i s i o n  whether  t o  
p r o v i d e  l i f e g u a r d s  o r  o t h e r  s u p e r v i s o r y  
personne l  f o r  t h e  Blue Bird  Sp r ings  f a c i l i t y  
was a  d i s c r e t i o n a r y ,  p lanning- leve l  d e c i s i o n  
f o r  which ,  under  t h e  d o c t r i n e  of sovere ign  
immunity, it is immune from t o r t  l i a b i l i t y .  

2. T h a t  t h e  B o a r d ' s  purchase  of insurance  
pursuant  t o  F la .  S t a t .  5286.28 c o n s t i t u t e d  a  
waiver of  sovere ign  immunity t o  t h e  e x t e n t  of 
t h e  B o a r d ' s  l i a b i l i t y  i n s u r a n c e  p o l i c y  
l i m i t s .  

3. That t h e  a c t i o n s  of J e f f  Grubb i n  c a r r y i n g  
t h e  P l a i n t i f f  on to  t h e  dock a t  t h e  Blue Bird  
S p r i n g s  f a c i l i t y  c o n s t i t u t e d  a  s e p a r a t e ,  
e f f i c i e n t ,  i n d e p e n d e n t ,  u n f o r e s e e a b l e ,  
i n t e rven ing  cause  of t h e  P l a i n t i f f ' s  i n j u r i e s  
and damages and,  a s  such,  t h e  a c t s  o r  omiss ions  
of t h e  Board d i d  n o t  c o n s t i t u t e  t h e  proximate 
c a u s e  o f  t h e  P l a i n t i f f ' s  i n j u r i e s  a n d  
damages ." (R-512) 

The Orde r  on Motion f o r  Summary Judgment f u r t h e r  g ran ted  f i n a l  

summary judgment in f a v o r  o f  t h e  B e s ~ o n d e n t s  and a g a i n s t  t h e  

P e t i t i o n e r  (R-513). A l l  of t h e  above r u l i n g s ,  w i th  t h e  except ion  

of t h e  de te rmina t ion  t h a t  t h e  purchase of  insurance  c o n s t i t u t e d  a  

waiver of sovere ign  immunity, were rrafavor- t o  t h e  P e t i t i o n e r .  

The P e t i t i o n e r  appealed t h i s  o r d e r  (R-514, 515) and was put  

l ~ u c k h a m ,  t h e  p e t i t i o n e r ,  sought review, pursuant  t o  t h i s  Court 's 
c o n f l i c t  j u r i s d i c t i o n ,  of t h e  F i r s t  D i s t r i c t  Cour t  o f  A p p e a l ' s  
a f f i r m a n c e  o f  t h e  t r i a l  c o u r t ' s  g r a n t i n g  of f o r f e i t u r e  of  h i s  
v e h i c l e .  Upon p e t i t i o n  t o  t h i s  Court ,  Duckham unsuccessfullv 
sought t o  r a i s e  de fenses  p re sen ted  t o ,  bu t  n o t  addressed  by, t h e  
t r i a l  c o u r t  and f .  a 



a on n o t i c e  of t h e  Board's  i n t e n t i o n  t o  cross-appeal  t h e  Order on 

Mot ion  f o r  Summary Judgment (R-516) . 
The s o l e  r u l i n g  which was u n f a v o r a b l e  t o  t h e  Board, and 

appea lab le  by i t ,  was t h e  de te rmina t ion  t h a t  t h e  Board's  purchase 

of insurance  c o n s t i t u t e d  a  waiver of i ts  sovere ign  immunity. A 

r e v e r s a l  of t h i s  r u l i n g ,  i n  c o m b i n a t i o n  w i t h  t h e  t r i a l  c o u r t  

r u l i n g  t h a t  t h e  Board's  a l l e g e d  a c t s  o r  omissions were immune, 

would r e s u l t  i n  t h e  ve ry  de te rmina t ion  made by t h e  D i s t r i c t  Court 

and of which P e t i t i o n e r  now seeks  r e v e r s a l .  

Having knowledge of t h e  Board 's  cross-appeal  and presumably 

of  t h e  e f f e c t  of  a  r e v e r s a l  of t h e  i s s u e  cross-appealed,  P e t i t i o n e r  

chose no t  t o  add res s ,  i n  her  Br ie f  o r  Reply Br ie f  t o  t h e  D i s t r i c t  

C o u r t , 2  t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  t h a t  t h e  d e c i s i o n  t o  

provide o r  no t  provide l i f e g u a r d s  was d i s c r e t i o n a r y .  Respondents 

made P e t i t i o n e r  aware of t h e i r  i n t e n t  t o  suppor t  t h i s  r u l i n g  by 

add res s ing  i ts  c o r r e c t n e s s  i n  t h e i r  Answer B r i e f  (AR-42-43). 

The D i s t r i c t  Court noted t h e  P e t i t i o n e r ' s  f a i l u r e  t o  appea l  

t h i s  r u l i n g  i n  i t s  f i r s t  op in ion  ( s i n c e  withdrawn) and, notwith-  

s t and ing ,  determined t h a t  t h e  purchase of insurance  c o n s t i t u t e d  a  

waiver of t h e  Board 's  immunity (A-15 n.1, 16) . 
I n  response t o  t h e  D i s t r i c t  Cour t ' s  f i r s t  op in ion ,  Respondents 

moved f o r  c l a r i f i c a t i o n  o r  rehear ing  wi th  regard t o  t h a t  p o r t i o n  

o f  t h e  o p i n i o n  c o n c e r n i n g  t h e  c r o s s - a p p e a l .  By f a i l i n g  t o  

2 ~ i g n i f i c a n t l y r  t h e  P o i n t s  Involved on Appeal and on Cross-Appeal 
r a i s e d  by P e t i t i o n e r  i n  her  Br ie f  and Reply Br ie f  t o  t h e  D i s t r i c t  
Cour t  make no men t ion  of t h e  t r i a l  c o u r t  r u l i n g  regard ing  t h e  

a d i s c r e t i o n a r y  n a t u r e  of t h e  Board's a c t i v i t i e s  (AR-2, 58) . 
11 



respond t o  t h e  Motion f o r  Rehearing o r  C l a r i f i c a t i o n ,  P e t i t i o n e r  

aga in  f a i l e d  t o  c o n t e s t  t h e  adverse  t r i a l  c o u r t  r u l i n g ,  knowing 

f u l l  wel l  t h a t  t h e  Motion, i f  s u c c e s s f u l ,  would r e q u i r e  a f f i rmance  

of t h a t  r u l i n g .  Even i f  P e t i t i o n e r  had ,  i n  r e s p o n s e  t o  t h e  

Motion f o r  C l a r i f i c a t i o n  o r  R e h e a r i n g ,  c h a l l e n g e d  t h e  t r i a l  

c o u r t  's adverse  r u l i n g ,  P e t i t i o n e r  ' s  c h a l l e n g e ,  e v e n  a t  t h a t  

p o i n t ,  would have been untimely.  &g She-n~omnanv v. 

pewartment of Revenue, 461 So.2d 959, 963 (F l a .  1st D.C.A. 1984) .  

"Since t h i s  i s s u e  was no t  r a i s e d  by Appe l l an t ' s  
B r i e f s  on t h e  hear ing  of t h i s  c a s e ,  it.. .cannot 
be r a i s e d  f o r  t h e  f i r s t  t ime on motion f o r  

F i e s t a  Fashions ,  Inc .  v.  Ca- r e h e a r i n g  ." t 

450 So.2d 1128, 1129 (F l a .  1st D.C.A. 1984) ; 
r m i e n t o  v .  S t a t e ,  371 So.2d 1047, 1052-53 

( F l a .  3d D.C.A.  1 9 7 9 ) ,  a ~ n r o v e d ,  397 So.2d 
643 (F l a .  1981) ,  and c a s e s  c i t e d  t h e r e i n .  

That P e t i t i o n e r  has ,  a t  her  own p e r i l ,  f a i l e d  t o  c o n t e s t  t h e  

i s s u e  r e l a t i n g  t o  t h e  d i s c r e t i o n a r y  n a t u r e  of t h e  Board's  d e c i s i o n  

a t  every  p o s s i b l e  junc ture  compels but  one conclusion:  THE RIGHT 

TO CONTEST THAT ISSUE HAS BEEN WAIVED1 

P e t i t i o n e r  c o n t e n d s  t h a t ,  a s  t o  h e r ,  " t h e  t r i a l  c o u r t  

r e a c h e d  t h e  r i g h t  r e s u l t "  ( P e t i t i o n e r ' s  Br ie f  on t h e  Mer i t s ,  

p. 11). P e t i t i o n e r  over looks  t h e  f a c t  t h a t  t h e  result reached by 

t h e  t r i a l  c o u r t  was t h a t  t h e  Board was e n t i t l e d  t o  summary 

j u d g m e n t  a s  a  m a t t e r  o f  law;  a  r e s u l t  which s h e  a p p e a l e d .  

3 ~ h e r e  is  no d i s p u t e  t h a t  P e t i t i o n e r  argued t h e  d i s c r e t i o n a r y /  
o p e r a t i o n a l  n a t u r e  of t h e  Board's  a l l e g e d  a c t s  o r  o m i s s i o n s  t o  
t h e  t r i a l  c o u r t  a t  t h e  hear ing  on Motion f o r  Summary Judgment. 
However, t h e  f a c t  o f  s u c h  a rgument  is  of a b s o l u t e l y  no l e g a l  
s i g n i f i c a n c e  i n  l i g h t  of P l a i n t i f f ' s  f a i l u r e  t o  argue o r  c o n t e s t  
t h e  t r i a l  c o u r t ' s  adverse  r u l i n g  t h a t  t h e  Board's  a l l e g e d  a c t s  o r  - 

omiss ions  were d i s c r e t i o n a r y .  

12 



a P e t i t i o n e r  then  a rgues  t h a t  because t h e  t r i a l  c o u r t  ru l ed  i n  he r  

favor  a s  t o  t h e  i s s u e  of waiver of sovere ign  immunity, she  was 

u n d e r  no l e g a l  r e q u i r e m e n t  t o  c h a l l e n g e  t h e  a d v e r s e  r u l i n g  

r e l a t i n g  t o  t h e  d i s c r e t i o n a r y  n a t u r e  of t h e  Board's  d e c i s i o n .  

I n  s u p p o r t  o f  t h e s e  c o n t e n t i o n s ,  P e t i t i o n e r  m i s t a k e n l y  

r e l i e s  upon t h e  d e c i s i o n s  of & . l l . l l r ,  

177 So.2d 833 (F l a .  1965) and C e r w i a  v. C & D F m .  Inc., 203 

So.2d 1 ( F l a .  1967) .  I n  o r d e r  t o  come wi th in  t h e  con f ines  of t h e  

r u l e  e s t a b l i s h e d  i n  Hall and C e r n u ,  P e t i t i o n e r  must meet t h r e e  

c r i t e r i a :  (1) she  m u s t  have been t h e  appe l l ee  be fo re  t h e  D i s t r i c t  

Court; ( 2 )  she  m u s t  have s u f f e r e d  no adverse  r u l i n g s  a t  t h e  t r i a l  

l e v e l ;  and (3 )  she  must, a t  t h e  D i s t r i c t  Cour t  l e v e l ,  s e e k  t o  

a f f i r m  t h e  judgment of t h e  t r i a l  c o u r t .  &I1 v. F l o r i d a  Board Qf 

a t  3 .  P e t i t i o n e r  mee t s  none o f  t h e s e  c r i t e r i a .  A s  s u c h ,  

P e t i t i o n e r ' s  r e l i a n c e  upon Hall and C e r n i a l i g  i s  m i s p l a c e d .  

Ra the r ,  and Cernialia suppor t  Respondents1 con ten t ion  t h a t  

P e t i t i o n e r  is  p r e c l u d e d  from r a i s i n g  t o  t h i s  Court i s s u e s  she  

f a i l e d  t o  argue t o  t h e  D i s t r i c t  Court .  

I n  u, t h e  p e t i t i o n e r  sought ,  and was g ran ted ,  c e r t i o r a r i  

j u r i s d i c t i o n  on t h e  b a s i s  o f  c o n f l i c t  w i t h  o t h e r  a p p e l l a t e  

d e c i s i o n s .  Th i s  Court noted t h a t  t h e  c i r c u i t  c o u r t  -- 
" . . . ru led i n  favor  of t h e  appe l l ee . .  .and d i d  
nqf; make r u l i n g  adverse  t o  t h e  a p p e l l e e  
on anyth ing .  Therefore ,  t h e  on ly  i n t e r e s t  
of t h e  a p p e l l e e  was t o  a f f i r m  t h e  judgment of 
t h e  C i r c u i t  C o u r t  w h i c h ,  a s  s t a t e d ,  was  
f a v o r a b l e  t o  him. Hall v. F l o r i d a  Board pf 
Pharmacy,  a t  835.  ( emphas i s  by t h e  
Cou r t  ) 



"Ass ignmen t s  o f  e r r o r  a r e  r e q u i r e d  t o  be  
f i l e d  by t h e  a p p e l l a n t  o r  an a p p e l l e e  who 
s e e k s  r e v e r s a l  of t h e  lower c o u r t ,  but  no t  by 
a p p e l l e e  who seeks  no a f f  i rma t ive  r e l i e f  on 
appea l .  Id. 

The d i s t i n c t i o n s  between - and t h e  i n s t a n t  P e t i t i o n  

a r e  s i g n i f i c a n t .  F i r s t ,  i n  t h e  i n s t a n t  P e t i t i o n ,  t h e  t r i a l  c o u r t  

U e d  a d v e r s e l v  t o  P e t i t i o n e r  b o t h  on  t h e  i s s u e  o f  t h e  

d i s c r e t i o n a r y  n a t u r e  o f  t h e  a l l e g e d  a c t s  o r  omiss ions  of t h e  

Board and i n  g r a n t i n g  f i n a l  summary judgment i n  f a v o r  o f  t h e  

Board; i n  Haill, t h e  p e t i t i o n e r  s u f f e r e d  no adverse  r u l i n g s  a t  t h e  

t r i a l  c o u r t  l e v e l .  Second,  t h e  P e t i t i o n e r  was t h e  A ~ v e l l a n t  

seek ing  a f f i r m a t i v e  r e l i e f  a t  t h e  D i s t r i c t  Court  l e v e l ,  whi le  i n  

Ball t h e  p e t i t i o n e r  was a p p e l l e e .  The same d i s t i n c t i o n s  a r e  
. . apparen t  i n  w. 

The b a s i s  f o r  t h i s  C o u r t ' s  j u r i s d i c t i o n  i n  C e r n u  . . was 

a l s o  grounded i n  c o n f l i c t  wi th  p r i o r  a p p e l l a t e  d e c i s i o n s .  There,  

t h i s  C o u r t  acknowledged t h a t ,  i n  u, i t  was h e l d  t h a t  t h e  

a m e m  may advance reasons  t o  suppor t  a  judgment under a t t a c k  

which d i f f e r s  from those  given by t h e  lower c o u r t ,  even i n  t h e  

absence of t h e  f i l i n g  of cross-ass ignments  of e r r o r .  Cgrnlalla v, . . 

C & D Farms .  Inc., 203 So.2d a t  3. 

" T h i s ,  o f  c o u r s e ,  i s  t r u e  when t h e  
w e l l e e  s eeks  t o  ~ v ~ o r t  t h e  iudament of t h e  
lower c o u r t .  A s  we u n d e r s t a n d  t h i s  c a u s e ,  
t h a t  i s  what t h e  a v ~ e l l e e  below, p e t i t i o n e r  
he re ,  was t r y i n g  t o  do...." U. 

T h a t  t h e  t r i a l  c o u r t  ru l ed  f o r  P e t i t i o n e r  on t h e  i s s u e  of 

w a i v e r  o f  immunity by t h e  p u r c h a s e  o f  i n s u r a n c e  i s  o f  n o  
- .  



a consequence  b e c a u s e  P e t i t i o n e r  d o e s  n o t  s e e k  t o  s u p p o r t  t h e  

&g&mnk of t h e  lower c o u r t ,  r a t h e r  she  s eeks  t o  r eve r se  it. The 

p e t i t i o n e r s  i n  and C e r w  . . s u f f e r e d  no adverse  r u l i n g s  

before  t h e  t r i a l  c o u r t .  The i n s t a n t  P e t i t i o n e r  l o s t  a t  t h e  t r i a l  

l e v e l .  The p e t i t i o n e r s  i n  Hall and C e w  were a p p e l l e e s  

before  t h e  D i s t r i c t  Court;  t h e  i n s t a n t  P e t i t i o n e r  was Appel lant  

seek ing  a f f i r m a t i v e  r e l i e f .  Given t h e s e  e s s e n t i a l  d i s t i n c t i o n s ,  

P e t i t i o n e r  ' s  r e l i a n c e  upon Ball and i s  unfounded. 

P e t i t i o n e r  a l s o  c i t e s  t h e  d e c i s i o n s  of F i r e s t o n e  v. F i r e s t o n e ,  

263 So.2d 223 ( F l a .  1972) and In re E s t a t e  of Y o b ,  238 So.2d 290 

(F l a .  1970) i n  suppor t  of he r  mistaken con ten t ion  t h a t  she  need 

no t  have c o n t e s t e d  t h e  t r i a l  c o u r t ' s  adverse  r u l i n g  i n  her appea l  

t o  t h e  D i s t r i c t  Court .  F i res t -  and Yohn merely s t a n d  f o r  t h e  

p r o p o s i t i o n  t h a t  "a t r i a l  c o u r t ' s  -, even i f  i n s u f f i c i e n t  

i n  i ts  f i n d i n g s  s h o u l d  be a f f i r m e d  i f  t h e  r e c o r d  a s  a  whole 

d i s c l o s e s  any  r e a s o n a b l e  b a s i s . .  .on which t h e  judgment can be 

G_UDDOTtedOn F i r e s t o n e  v. F i r e s t o n e ,  -, a t  225. Like Hall 

a n d  C e w r  t h e s e  d e c i s i o n s  do  n o t  advance  P e t i t i o n e r ' s  

con ten t ion  because she  does no t  seek t o  U D D O ~ L  t h e  t r i a l  c o u r t  

judgment ,  s h e  s e e k s  t o  re i t .  R a t h e r ,  t h e s e  d e c i s i o n s  

suppor t  t h e  con ten t ion  t h a t  t h e  F i f t h  D i s t r i c t  Court  of  Appea l  

p rope r ly  a f f i rmed t h e  t r i a l  c o u r t ' s  g r a n t i n g  summary judgment i n  

Respondents ' f avo r ,  a l b e i t  f o r  d i f f e r e n t  reasons  .4 

4 ~ e e  a l s o r  u p l e a a t e  v .  Barne t t  Rank of TaJ&&a~see, 377 So.2d 
1150, 1152 ( F l a .  1 9 7 9 ) ,  i n  which t h i s  C o u r t  s t a t e d  t h a t  t h e  
judgment o f  a  t r i a l  c o u r t  w i l l  g e n e r a l l y  be a f f i r m e d  i f  an  
a l t e r n a t i v e  t heo ry  suppor t s  it. 

1 C 



F u r t h e r  s u p p o r t i n g  t h e  c o n t e n t i o n  t h a t  P e t i t i o n e r  was 

requi red  t o  c o n t e s t ,  a t  t h e  D i s t r i c t  Court l e v e l ,  t h e  unfavorable  

t r i a l  c o u r t  r u l i n g  is  t h e  d e c i s i o n  of Reaero v. Daughertv, 69 

So.2d 178 (F l a .  1953) .  Beaero was d i s t i n g u i s h e d  by t h i s  Court i n  

da Board of P-, -, on t h e  grounds t h a t  it 

d e a l t  wi th  a s i t u a t i o n  i n  which t h e  a p p e l l e e  had s u f f e r e d  a d v e r s e  

r u l i n g s  by t h e  c o u r t  under review. The a c t i o n  i n  Beaero involved 

a s u i t  t o  set a s i d e  a deed on t h e  ground t h a t  it was a deed t o  

homestead p r o p e r t y  p r o c u r e d  th rough  f r aud ,  d e c e i t  and without 

v a l i d  c o n s i d e r a t i o n .  The S p e c i a l  Master,  a f t e r  t a k i n g  e x t e n s i v e  

t e s t i m o n y ,  made s e v e r a l  r u l i n g s  i nc lud ing  t h a t  t h e  p rope r ty  i n  

ques t ion  was homestead bu t  t h a t  no twi ths tanding  t h e  c h a r a c t e r  of 

t h e  p r o p e r t y ,  t h e  conveyance was v a l i d ;  t h e  deed had not  been 

procured by d e c e i t ;  and v a l i d  c o n s i d e r a t i o n  was g i v e n  f o r  t h e  

conveyance. The Chancel lor  approved t h e s e  r u l i n g s  of t h e  S p e c i a l  

Master and dismissed t h e  Complaint, r e s u l t i n g  i n  an  appea l  by t h e  

p l a i n t i f f .  

On a p p e a l ,  t h i s  C o u r t  f ramed t h e  i s s u e  t o  be decided a s  

whether homestead p rope r ty  may be conveyed by t h e  owner and,  i f  

s o ,  t h e  n a t u r e  of t h e  cons ide ra t ion  r equ i r ed  t o  suppor t  such a 

conveyance, no t ing  t h a t  -- 
"Inasmuch a s  t h e  defendant  has  not  ques t ioned  
[ t h e  a d j u d i c a t i o n  t h a t  t h e  p rope r ty  involved 
was homestead i n  c h a r a c t e r ]  by a p p r o p r i a t e  
cross-assignment of e r r o r  t h e  c o r r e c t n e s s  of 
t h i s  f i n d i n g  i s  n o t  o p e n  t o  i n q u i r y  a s  
between t h e  p a r t i e s  t o  t h i s  appeal ."  U. a t  
180. 

T h i s  Court then  re fused  t o  cons ide r  an adverse  r u l i n g  where t h e  



a avwel lee ,  who s u f f e r e d  t h e  adverse  r u l i n g ,  f a i l e d  t o  c ross -ass ign  

e r r o r .  

P e t i t i o n e r ,  a s  Appel lant ,  was r equ i r ed  t o  b r i e f ,  r a i s e  and 

a rgue  a l l  adverse  t r i a l  c o u r t  r u l i n g s  which she  contends  c o n s t i t u t e  

e r r o r .  Where, a s  he re ,  an a p p e l l a n t  has  f a i l e d  t o  r a i s e  o r  b r i e f  

i s s u e s  t o  t h e  a p p e l l a t e  c o u r t ,  s u c h  f a i l u r e  c o n s t i t u t e s  a n  

abandonment of t hose  i s s u e s  no t  r a i s e d .  w m  v.  S t a t e ,  -, 
a t  456 ;  D e o a r t m e n t  o f  H e a l t h  a n d  R e h a b i l i t a t i v e  S e r v i c w  . . 

Y -  P e t t v  E - , 443 So.2d 266 (F l a .  1st D.C.A. 1983);  Truxell 

y .  T r u x e l l ,  259 So.2d 766,  768 ( F l a .  1st D.C.A. 1972);  Snead 

y. T,eleune Road Hosv t a l ,  I n c .  196 So.2d 179 ,  179  ( F l a .  3d 

D.C.A. 1967) .  

I t  is  o f  no l e g a l  s i g n i f i c a n c e  t h a t  formal ass ignments  of 

e r r o r  a r e  no l o n g e r  r e q u i r e d  by F l o r i d a  R u l e s  o f  A p p e l l a t e  

Procedure because those  same r u l e s  r e q u i r e  t h a t  t h e  b r i e f  of an 

a p p e l l a n t  c o n t a i n  an argument wi th  regard t o  each i s s u e .  F l o r i d a  

Rules of Appel la te  Procedure 9.210 (b )  ( 4 )  . 
"Even i n  t h e  absence of a  r u l e  r e q u i r i n g  t h a t  
e r r o r s  be  a s s i g n e d ,  p r o f e s s i o n a l  advocacy  
n e c e s s i t a t e s  t h a t  e r r o r s  r e l i e d  on f o r  
r e v e r s a l  should be s t a t e d  i n  t h e  b r i e f ,  wi th  
t h e  p o i n t s  argued." kvnch v. Tennvson, 443 
So .2d  1 0 1 7  ( F l a .  5 t h  D . C . A .  1 9 8 3 ) .  S&= 
Duckham, ~tateupra, a t  456. 

P e t i t i o n e r ' s  f a i l u r e  t o  ques t ion ,  c o n t e s t  o r  o therwise  argue 

t h e  adverse  r u l i n g  of t h e  t r i a l  c o u r t  r e l a t i n g  t o  t h e  d i s c r e t i o n a r y  

n a t u r e  of t h e  Board's  a l l e g e d  a c t s  o r  omiss ions  l e a d s  t o  bu t  one, 

compell ing conc lus ion  -- t h a t  she  has  unequivoca l ly  waived t h e  



r i g h t  t o  c o n t e s t  t h a t  i s s u e .  The D i s t r i c t  Court ,  no t ing  t h e  

P e t i t i o n e r  I s  f a i l u r e  t o  c o n t e s t  t h e  adverse  t r i a l  c o u r t  r u l i n g ,  

assumed t h a t  r u l i n g  a s  c o r r e c t  and then  p rope r ly  determined t h a t  

t h e  purchase of i n su rance  d i d  n o t  c o n s t i t u t e  a  w a i v e r  o f  t h e  

a b s o l u t e  immunity a t t a c h i n g  t o  d i s c r e t i o n a r y  a c t s .  The op in ion  

of t h e  F i f t h  D i s t r i c t  Court of Appeal a f f i rming  t h e  t r i a l  c o u r t l s  

g r a n t  o f  f i n a l  summary judgment, a l b e i t  f o r  d i f f e r e n t  reasons ,  

should be a f f i rmed.  

11. WHETHER THE DISTRICT COURT CORRECTLY DETERMINED THAT THE 
BOARD'S PURCHASE OF INSURANCE D I D  NOT CONSTITUTE A WAIVER OF 
THE ABSOLUTE SOVEREIGN IMMUNITY WHICH ATTACHES TO JUDGMENTAL, 
PLANNING-LEVEL DECISIONS. 

" A r t i c l e  X ,  Sec t ion  13  of t h e  F l o r i d a  C o n s t i t u t i o n ,  p rov ides  

a b s o l u t e  s o v e r e i g n  immunity f o r  t h e  s t a t e  and i t s  a g e n c i e s  

a b s e n t  w a i v e r  by l e g i s l a t i v e  e n a c t m e n t  o r  c o n s t i t u t i o n a l  

amendment." U r a h a m  v . Dade Countv School Board, 450 So. 2d 847, 

848 ( F l a .  1 9 8 4 ) .  I n  1973 ,  t h e  L e g i s l a t u r e  e n a c t e d  5768.28,  

F l o r i d a  S t a t u t e s ,  t h e  Waiver o f  S o v e r e i g n  Immunity Ac t .  I t  

became e f f e c t i v e ,  a s  t o  a l l  governmental e n t i t i e s ,  on January 1, 

1975. 

By t h i s  enactment,  t h e  L e g i s l a t u r e  e x e r c i s e d  i t s  a u t h o r i t y  

under A r t i c l e  X ,  513, t o  a l t e r  r a d i c a l l y  t h e  concept of sovere ign  

immunity.  " S e c t i o n  768.28.. . c o n s t i t u t e s  a  l i m i t e d  waiver by a  

l e g i s l a t i v e  enac tmen t  o f  t h e  s t a t e ' s  s o v e r e i g n  i m m u n i t y . "  

v.  Dade Countv School B&, suDra, a t  848. The r e s u l t  

is a  comprehensive and uniform t rea tment  of s o v e r e i g n  immunity 

f o r  a l l  gove rnmen ta l  e n t i t i e s .  , -am v .  Dade County 



BoqlLb S c h o o l  , a t  848, 849; B e ~ a r t m e n t  o f  T r a n s ~ o r t a t i o n  

Y. N e i l s p n ,  419 So.2d 1071, 1076 ( F l a .  1982) ;  Commercial C a r r i e r  

C o r ~ .  v .  I n d i a n v e r  Count;y, 371 So.2d 1010,  1016 ( F l a .  1979) .  

A. The t r i a l  c o u r t  cgrJeaeallecrea 
of  t h e  Board were d  o n a r v  and, 

Respondents  submit  t h a t  t h e  D i s t r i c t  Cour t  p r o p e r l y  a f f i r m e d  

summary judgment i n  t h e i r  f a v o r  by r e v e r s i n g  t h e  t r i a l  c o u r t ' s  

r u l i n g  t h a t  t h e  p u r c h a s e  o f  i n s u r a n c e  c o n s t i t u t e d  a w a i v e r  

o f  s o v e r e i g n  immunity. Because i m p l i c i t  (and,  i n  t h e  i n s t a n t  case, 

e x p l i c i t )  i n  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  immunity was waived 

is t h e  f i n d i n g  t h a t  v, Respondents  b r i e f l y  d i s c u s s  

t h e  a p p r o p r i a t e n e s s  o f  t h e  f i n d i n g  o f  i m m u n i t y ,  i n  l i g h t  o f  

r e c e n t  F l o r i d a  d e c i s i o n a l  law. 

Even i f  P e t i t i o n e r  had c o n t e s t e d ,  a t  t h e  Dis t r ic t  Cour t  l e v e l ,  

t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  a l l e g e d  acts  o r  o m i s s i o n s  o f  

t h e  Board  were d i s c r e t i o n a r y ,  t h a t  r u l i n g  would  n o n e t h e l e s s  

have been a f f i r m e d .  A t  t h e  time of  e n t r y  o f  t h e  F i n a l  Summary 

Judgment ,  t h e  s t a t u s  o f  t h e  law i n  F l o r i d a  was u n d i s p u t e d  -- a  

g o v e r n m e n t a l  e n t i t y ' s  d e c i s i o n  w h e t h e r  o r  n o t  t o  p r o v i d e  

s u p e r v i s i o n  is a  p l a n n i n g ,  d i s c r e t i o n a r y  f u n c t i o n  f o r  which t h e r e  

is no t o r t  l i a b i l i t y .  Jenkins v.  C i t y  o f  U Beach, 389 So.2d 

1 1 9 5 ,  1 1 9 6  ( F l a .  3 d  D.C.A.  1 9 8 0 ) ;  B l v e a  v .  State ,  385 So.2d 

1378, 1381-1382 ( F l a .  4 t h  D.C.A. 1 9 8 0 ) .  

S i n c e  t h e  F i f t h  D i s t r i c t  Cour t  o f  A p p e a l ' s  d e c i s i o n  i n  t h e  

i n s t a n t  c a s e  was r e n d e r e d ,  t h e  Second D i s t r i c t  Cour t  o f  Appeal,  



a i n  a c a s e  involv ing  a lmost  i d e n t i c a l  a l l e g a t i o n s  of neg l igence ,  

determined -- 
"The p r e s e n c e  o r  non -p re sence  o f  warn ing  
s i g n s  o r  o t h e r  dev ices ,  lifeauards o r  o t h e r  
t y p e  o f  p r o t e c t i o n ,  o r  r e s c u e  o r  s a f e t y  
equipment f a l l s  wholly w i t h i n  t h e  concept of  
a j udgmen ta l ,  p l a n n i n g - l e v e l  f u n c t i o n ,  ' 
immune f r o m  c o n s e q u e n t i a l  l i a b i l i t y ,  i n  
c o n t r a s t  t o  an ' o p e r a t i o n a l - l e v e l  a c t i v i t y  
w h i c h  c a n  r e s u l t  i n  t h e  l o s s  o f  s u c h  
immunity." 
So.2d , 10 F.L.W. 1819 ,  1820 ( F l a .  2d 
D.C.A. August 2, 1985) . 
"There is noth ing  before  u s  t o  sugges t ,  l e t  
a lone  e s t a b l i s h ,  t h a t  Sa ra so t a  County f a i l e d  
t o  f u l f i l l  an o p e r a t i o n a l - l e v e l  duty." U. 

The Second D i s t r i c t  a l s o  determined t h a t  " i t  was e q u a l l y  p l a i n  

t h a t  [ t h e ]  C o u n t y ' s  d e c i s i o n  t o  e s t a b l i s h  t h e  beach  t h r o u g h  

improvements and maintenance,...was no l e s s  w i th in  i t s  ' judgmental ,  

a p l a n n i n g - l e v e l '  f u n c t i o n " .  U. I n  l i g h t  o f  t h e s e  ho ld ings ,  

P e t i t i o n e r ' s  con ten t ion  t h a t  t h e  d e c i s i o n  t o  o p e r a t e  a swimming 

f a c i l i t y  was t h e  "only judgmental d e c i s i o n  made" must fail. 

To t h e  e x t e n t  P e t i t i o n e r  s eeks  t o  impose l i a b i l i t y  upon t h e  

Board f o r  f a i l i n g  t o  p o l i c e  t h e  premises ,  t o  p r o t e c t  t h e  g e n e r a l  

p u b l i c  and t o  en fo rce  a county o rd inance ,  s h e  d o e s  s o  w i t h o u t  

f o u n d a t i o n  under  t h e  d e c i s i o n a l  l aw o f  F l o r i d a  a s  e s p o u s e d  

by t h i s  Court .  

5 ~ h e  p l a i n t i f f ' s  c l a i m  a r o s e  f rom t h e  drowning  d e a t h  o f  her  
nine-year-old son a t  South Lido Beach loca t ed  i n  Sa ra so t a  County. 
The Complaint a l l e g e d  t h a t  t h e  county was n e g l i g e n t  i n  f a i l i n g  t o  
p o s t  warning s i g n s  o r  o t h e r  warning dev ices  t o  a l e r t  pa t rons  of 
t h e  dangerous c o n d i t i o n s  of t h e  beach, f a i l i n g  t o  provide l i f e -  
gua rds  o r  o t h e r  p r o t e c t i o n  and f a i l i n g  t o  p r o v i d e  s a f e t y  o r  
rescue equipment. a s o t a  Countv v .  B u t l e r ,  So.2d , 10 - 

a F.L.W. 1819;  1820 ( F l a .  2d D.C.A., August 2, 1985) .  
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"There is no t  now, nor has  t h e r e  e v e r  been, 
any  common law d u t y  f o r  e i t h e r  a  p r i v a t e  
p e r s o n  o r  a  gove rnmen ta l  e n t i t y  t o  en fo rce  
t h e  law f o r  t h e  b e n e f i t  of an i n d i v i d u a l  o r  a  
s p e c i f i c  group of i n d i v i d u a l s .  I n  a d d i t i o n ,  
t h e r e  is no common law d u t y  t o  p r e v e n t  t h e  
mi sconduc t  of t h i r d  persons ."  
Condomlnlum A s s ~ c i a t i o n .  I n c .  v .  C i k v  o f  

. . 
, 468 So.2d 912, 918 (F l a .  1985) 

"Governments must  be a b l e  t o  e n a c t  and e n f o r c e  l a w s  wi thou t  

c r e a t i n g  new d u t i e s  o f  c a r e  a n d  c o r r e s p o n d i n g  t o r t  

"How a  g o v e r n m e n t a l  e n t i t y  t h r o u g h  i t s  
o f f i c i a l s  a n d  e m p l o y e e s ,  e x e r c i s e s  i t s  
d i s c r e t  i o w  power t o  e n £  o r c e  compl i ance  
wi th  t h e  laws du ly  enac ted  by a  governmental 
body is  a  m a t t e r  o f  g o v e r n a n c e ,  f o r  which 
t h e r e  n e v e r  h a s  been a  common law d u t y  of  
ca re . "  u. a t  919. 

The d e c i s i o n  t o  p rov ide  o r  no t  p rov ide  l i f e g u a r d s  o r  o t h e r  

s u p e r v i s o r y  p e r s o n n e l  is  embraced i n  t h e  Board's  d i s c r e t i o n a r y  

d e c i s i o n s  concerning whether and t o  what e x t e n t  it s h o u l d  a c t .  

" R e g a r d l e s s  o f  whe the r  t h e  d e c i s i o n . . . w a s  
unwise, t h e  purpose of t h i s  Cour t ' s  d i s t i n c t i o n  
between p lanning- leve l  and o p e r a t i o n a l - l e v e l  
f u n c t i o n s  is t o  p r e v e n t  j u d i c i a l  i n t r u s i o n  
i n t o  p l a n n i n g - l e v e l  d e c i s i o n s .  p a v n e  
y .  B r o w a r d  C o u n t v ,  4 6 1  S o . 2 d  6 3 ,  6 5  
(F l a .  1984) . 

The d e c i s i o n  n o t  t o  p rov ide  l i f e g u a r d s ,  a  s t r a t e g i c  a l l o c a t i o n -  

o f - resources  d e c i s i o n  (R-253, 254) ,  is cloaked wi th  immunity and 



a cannot  be t h e  s u b j e c t  of t o r t  l i a b i l i t y . 6  

The t r i a l  de tde te rmln lna tha t the  gurchas  
. . 

B. e 
e c o n s t i t u t e d  a  waiver of t h e  i m u n i t v  w h m  

a t t  m. e - 

Once t h e  t r i a l  c o u r t  determined t h a t  t h e  a l l e g e d  a c t s  o r  

o m i s s i o n s  o f  t h e  Board i n v o l v e d  d i s c r e t i o n a r y ,  p lann ing- leve l  

d e c i s i o n s ,  it was e r r o r  t o  determine t h a t  t h e  purchase  of insurance  

c o n s t i t u t e d  w a i v e r  o f  t h a t  immunity.  Those  a c t i v i t i e s  o f  a  

governmental e n t i t y  which involve  d i s c r e t i o n a r y ,  p l a n n i n g - l e v e  1 

f u n c t i o n s  e n j o y  a b s o l u t e  immunity from t o r t  l i a b i l i t y ,  D e ~ a r t m e n t  

on v .  N e w ,  u, a t  1 0 7 3 ,  and c a n n o t  be 

waived by t h e  purchase  of  insurance .  

Af t e r  t h e  e n a c t m e n t  o f  $768.28,  F l o r i d a  S t a t u t e s  (1973) ,  

t h i s  Court ,  i n  t h e  landmark d e c i s i o n  of -er C o r ~ .  V, • River  C o w ,  m, i n t e r p r e t e d  t h a t  s t a t u t e  a s  p rov id ing  
. . a  m i t e a  w a i v e r  o f  s o v e r e i g n  immunity. T h i s  Court  concluded 

t h a t  t h o s e  f u n c t i o n s  o f  governmental a u t h o r i t i e s  which involve  

c e r t a i n  policy-mak i n g  , p l a n n i n g  o r  j udgmen ta l  g o v e  r n m e n t a l  

d e c i s i o n s ,  cannot  be t h e  s u b j e c t  of  t r a d i t i o n a l  t o r t  l i a b i l i t y .  

U. a t  1029. Th i s  concept  of exemption from t o r t  l i a b i l i t y  f o r  

t h e  e x e r c i s e  of  policy-mak ing  f u n c t i o n s  is grounded -- 
"upon a  concept  of s e p a r a t i o n  of powers which 
w i l l  n o t  p e r m i t  t h e  s u b s t i t u t i o n  o f  t h e  
d e c i s i o n  by a  judge o r  j u ry  f o r  t h e  d e c i s i o n  

6 ~ d d i t i o n a l  argument suppor t i ng  t h e  c o n t e n t i o n  t h a t  t h e  Board 's  
d e c i s i o n  was immune is found i n  S e c t i o n  I V  of t h i s  Br i e f  where 
R e s p o n d e n t s  d i s t i n g u i s h  be tween  t h e  immuni ty  a p p l i c a b l e  t o  
m u n i c i p a l i t i e s  and t h a t  a p p l i c a b l e  t o  t h e  s t a t e ,  its agenc i e s  o r  
p o l i t i c a l  s u b d i v i s i o n s  p r i o r  t o  t h e  enactment o f  5768.28. See 

a Respondents '  Answer Br i e f  a t  pp. 37-42, infra. 



of a governmental body a s  t o  t h e  reasonableness  
o f  p l a n n i n g  a c t i v i t y  c o n d u c t e d  by  t h a t  
body." U. a t  1018. 

I n  any organized s o c i e t y  t h e r e  e x i s t s  a need f o r  b a s i c  governmental 

p o l i c y  d e c i s i o n s  and t h e  implementation t h e r e o f  , unhampered by 

t h e  t h r e a t  of t o r t  l i a b i l i t y .  Id. a t  1019 ( c i t a t i o n  omi t ted)  

T h i s  Court a f f i rmed t h e  Commercial C u r i e y  d e c i s i o n  i n  both 

B e ~ a r t m e n t  of  T ransnor t a t i on  v .  Neilson,  @UgKar and Pack 

A s s o c b t i o n .  I n c .  V .  C i t v  o f  H i a l e a h ,  and 

r e i t e r a t e d  t h a t  a b s o l u t e  immunity a t t a c h e s  t o  d i s c r e t i o n a r y ,  

j udgmen ta l  f u n c t i o n s  b a s e d  on t h e  u n d e r l y i n g  premise t h a t  it 

cannot  be t o r t i o u s  conduct f o r  a government t o  govern. DeDar- 

o f  T r a n s D O r t a t  on v .  N e w ,  a t  1075;  P d  

. . s o c i a t l o n .  Inc .  v .  C alea.h, a t  918. 

T h i s  C o u r t  t h e n ,  on a t  l e a s t  t h r e e  s e p a r a t e  o c c a s i o n s ,  h a s  

i n t e r p r e t e d  5768.28 a s  p r o v i d i n g  f o r  t h e  con t inu ing  sovere ign  

immunity o f  t h e  gove rnmen ta l  body where t h e  a c t  o r  c o n d u c t  

involved is c h a r a c t e r i z e d  a s  d i s c r e t i o n a r y .  

Where, a s  he re ,  t h e  a l l e g e d  a c t  o r  omission is d i s c r e t i o n a r y ,  

t h e  governmental e n t i t y  i s  powerless t o  waive, by t h e  purchase of 

i n s u r a n c e ,  t h e  a b s o l u t e  i m m u n i t y  w h i c h  a t t a c h e s  t o  t h a t  

d i s c r e t i o n a r y  a c t .  Th i s  is p a r t i c u l a r l y  s o  when t h e  ve ry  s t a t u t e  

which provides  f o r  a l i m i t e d  waiver of sovere ign  immunity a l s o  

a u t h o r i z e s  t h e  purchase of l i a b i l i t y  insurance  t o  provide coverage 

f o r  t hose  l i m i t e d ,  o p e r a t i o n a l  a c t i v i t i e s  f o r  which immunity has 

been waived.  5768.28 ( 1 3 )  , F l o r i d a  S t a t u t e s  (1977) . Based on 

t h i s  C o u r t ' s  i n t e r p r e t a t i o n  of 5768.28 and t h e  p r o v i s i o n  i n  t h a t  



a s t a t u t e  a u t h o r i z i n g  t h e  p u r c h a s e  o f  i n s u r a n c e ,  a d e t e r m i n a t i o n  

t h a t  t h e  p u r c h a s e  o f  i n s u r a n c e  waives  t h e  a b s o l u t e  immunity which 

a t t a c h e s  t o  d i s c r e t i o n a r y  d e c i s i o n s  i s  i n c o n g r u o u s !  S u c h  a 

h o l d i n g  p r o v i d e s  f o r  a waiver  o f  t h e  a b s o l u t e  immunity a t t a c h i n g  

t o  d i s c r e t i o n a r y  a c t s  i n  e v e r y  i n s t a n c e  where a governmenta l  

e n t i t y  p u r c h a s e s  i n s u r a n c e  t o  p r o v i d e  c o v e r a g e  f o r  o p e r a t i o n a l  

acts .  The p u r c h a s e  o f  i n s u r a n c e ,  a u t h o r i z e d  by 5768.28(13) ,  o r  by 

5286 .28(1 ) ,  c a n n o t  have such  f a r - r e a c h i n g  e f f e c t .  

P e t i t i o n e r  i s  s i m p l y  wrong i n  h e r  r e l i a n c e  upon Inaraham 

y .  Dade  count.^, u, t o  s u p p o r t  h e r  c o n t e n t i o n  t h a t  5286.28 

p r o v i d e s  t h e  b a s i s  f o r  a wa ive r  of  a b s o l u t e  s o v e r e i g n  immunity by 

t h e  mere p u r c h a s e  o f  i n s u r a n c e .  Based on t h i s  C o u r t ' s  c o n t i n u e d  

e n d o r s e m e n t  o f  t h e  a b s o l u t e  i m m u n i t y  w h i c h  a t t a c h e s  t o  

d i s c r e t i o n a r y  d e c i s i o n s ,  t h e  o n l y  r e a s o n a b l e  i n t e r p r e t a t  i o n  o f  

§286.28(2)  is t h a t  p r o v i d e d  by t h e  F i f t h  D i s t r i c t  Cour t  o f  Appeal 

i n  t h e  i n s t a n t  case .7  T h a t  is, once  t h e r e  h a s  been  a d e t e r m i n a t i o n  

t h a t  a n  a c t i v i t y  is o p e r a t i o n a l  -- 
" [W] e c a n  o n l y  r e a d  [S286.28] a s  p r o v i d i n g  a 
means by which p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  
s t a te  may fund t h e i r  p o t e n t i a l  l i a b i l i t y  f o r  
damage claims o r  may e n l a r g e  t h e  damage c a p  
found i n  S768.28 (5 )  . (A-26) 

T h i s  i n t e r p r e t a t i o n  (1) p r o v i d e s  i n t e r n a l  c o n s i s t e n c y  i n  t h i s  

C o u r t ' s  o p i n i o n  w h i c h  r e c o g n i z e d  b o t h  l i m i t e d  

w a i v e r  o f  s o v e r e i g n  immuni ty  and  t h e  c o n t i n u e d  e x i s t e n c e  of  

§ 2 8 6 . 2 8 ( 2 )  ; a n d  ( 2 )  k e e p s  i n t a c t  t h e  d e c i s i o n s  i n  m e r c u  

71n a  l a t e r  p o r t i o n  of  t h e i r  Answer B r i e f ,  Respondents  q u e s t i o n  

a t h e  c o n t i n u e d  a p p l i c a b i l i t y  o f  5286.28(2) .  
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Car- I Neilson and Trianon p r o v i d i n g  a b s o l u t e  immunity f o r  

d i s c r e t i o n a r y ,  p lanning- level  d e c i s i o n s  of governmental e n t i t i e s .  

Absolute immunity waivable by t h e  purchase of i n su rance  is 

noimmunity1 Any i n t e r p r e t a t i o n  o f  Incrraham which s u b j e c t s  

governmental e n t i t i e s  t o  a  waiver of  sovere ign  immunity by t h e  

mere p u r c h a s e  o f  i n su rance  p r e s e n t s  an i r r e c o n c i l a b l e  c o n f l i c t  

w i t h  t h i s  C o u r t ' s  d e c i s i o n s  i n  Cpmmercial C a r r i e ~ ,  P e w  and 

T r i a m .  The s o l e  except ion  t o  t h i s  a b s o l u t e  immunity a r i s e s ,  

no t  by t h e  purchase of  insurance ,  bu t  by a  governmental e n t i t y ' s  

c r e a t i o n  o f  a  known d a n g e r  which i s  n o t  r e a d i l y  a p p a r e n t  t o  

persons  who might be i n j u r e d  by t h e  known danger.  

C. s an excewtion t o  t h e  r u l e  of  a b s o l u t  
f o r  ~ l a n n i n a  

. . .  - l e v e l  a c t i v i t i e s .  bu t  t h e  exce 
n o t  a ~ ~ l v  n t h i s  ca se .  

Although, a s  d i scus sed  above, t h e r e  e x i s t s  a b s o l u t e  immunity 

f o r  d i s c r e t i o n a r y ,  judgmental f u n c t i o n s  of governmental e n t i t i e s ,  

t h e r e  e x i s t s  an except ion  t o  t h i s  a b s o l u t e  immunity. Where t h e  

governmental  e n t i t y  (1) c r e a t e s  a  danger ,  ( 2 )  knows of t h e  

d a n g e r  c a u s e d  by i t ,  where (3)  t h a t  danger is n o t  r e a d i l y  

apparen t  and c o n s t i t u t e s  a  t r a p  t o  persons  who might be harmed by 

it, l i a b i l i t y  may be imposed. a v n e  v.  Broward County, 461 So.2d 

63,  66 ( F l a .  1 9 8 4 ) ;  Perez  v .  Department of T-, 435 

So. 2d 830,  832 ( F l a .  1983) ; w o n  v .  Es-ia Countv School  

P-d, 434 So.2d 316, 320-21 (F l a .  1983) ; C i t v  of St. Pe te r sbu rq  

Y. Collom, 419 So. 2d 1082, 1083, 1086, 1087 ( F l a .  1982) ; W a r t r n e a  

T r a n s p o r t a t i o n  v. Nei lspn,  419 So.2d 1071, 1078 (F l a .  1982) .  

The ques t ion  r a i s e d  i n  t h e  a p p l i c a t i o n  of t h i s  except ion  t o  
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a b s o l u t e  immunity, t h e r e f o r e ,  is whether t h e  governmental e n t i t y  

"c rea t ed  a  known dangerous c o n d i t i o n  which may n o t  b e  r e a d i l y  

apparen t  t o  one who could be i n j u r e d  because of t h e  condi t ion ."  

tv of S t .  Pe t e r sbu ra  v ,  ColJ&m, m, a t  1087. 

The burden c l e a r l y  is  upon t h e  i n j u r e d  p a r t y  t o  prove f a c t s  

corresponding t o ,  and i d e n t i f y i n g ,  e a c h  of t h e  e s s e n t i a l  e lements  

o f  t h i s  e x c e p t i o n  t o  a b s o l u t e  immunity. i s o n  v. F s c a  

Countv School Board, SUDrZLr a t  320-21. Once t h e s e  e lements  a r e  

e s t a b l i s h e d ,  t h e  a c t i v i t y  is  removed f rom t h e  d i s c r e t i o n a r y  

sphere  and becomes o p e r a t i o n a l ,  c r e a t i n g  a  du ty  a t  t h e  o p e r a t i o n a l  

l e v e l .  

1. The Board Did Not Crea te  a  Known Danaerous Condi t iqn.  

I f ,  a s  a l l e g e d ,  a  dangerous cond i t i on  e x i s t e d  a t  t h e  Blue  

Bird Spr ings  f a c i l i t y  on t h e  d a t e  P e t i t i o n e r  s u f f e r e d  he r  i n j u r i e s ,  

t h e  c o n d i t i o n  was no t  c r e a t e d  by t h e  Board. Rather ,  t h e  cond i t i on  

was c r e a t e d  by t h e  h o r s e p l a y i n g  , rough-hous ing  c h i l d r e n .  A 

governmental e n t i t y  h a s  no d u t y  t o  warn o f  a  known d a n g e r o u s  

c o n d i t i o n  which it d i d  n o t  c r e a t e .  o t a  Countv v.  B u t l e r ,  

s-yDTa ( p l a i n t i f f ' s  d e c e d e n t  drowned a t  a  beach having s t r o n g  

t i d e s ,  c u r r e n t s  and d r o p - o f f s .  " I t  was n e i t h e r  t h e  b e a c h ,  

nor t h e  ope ra t ion  of  it, but  t h e  wate r ,  which caused t h e  c h i l d ' s  

death ."  Zh. a t  1820) ; U v. C i t v  of L a k e w ,  So.2d , 10 

F.L.W. 949 ( F l a .  2d D.C.A., A p r i l  10,  1985) ( I n  a  wrongful dea th  

a c t i o n  b r o u g h t  a g a i n s t  t h e  C i t y  of Lake land  by t h e  p e r s o n a l  

r e p r e s e n t a t i v e  of  a  decedent who drowned i n  Lake Wire a t tempt ing  

a t o  rescue a  f r i e n d  who had become en tangled  i n  submerged a q u a t i c  
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w e e d s ,  t h e  c i t y  had no d u t y  t o  warn o f  a  known, n a t u r a l l y  

o c c u r r i n g ,  p o t e n t i a l l y  h a z a r d o u s  c o n d i t i o n  which it d i d  n o t  

c r e a t e )  ; Bvde v. F l o r i d a  Department of T r m ~ o r t a t i o n ,  452 So.2d 

1111 ( F l a .  2d D.C.A. 1984) (The "dec i s ion  t o  warn t h e  p u b l i c  o f ,  

p r o t e c t  t h e  p u b l i c  f rom,  c o n d i t i o n s  c r e a t e d  bv Dr 

l a n n  a l o n g  t h e  s t a t e ' s  network o f  r o a d s  is  a  d e c i s i o n  

a r i s i n g  a t  t h e  judgmental, p lanning  l e v e l . " ) .  

Although t h e r e  may have e x i s t e d  a  dangerous c o n d i t i o n  a t  t h e  

Blue B i r d  Sp r ings  f a c i l i t y  on t h e  d a t e  of P e t i t i o n e r ' s  i n j u r y ,  

t h e  Board i n  no wise c r e a t e d  t h e  d a n g e r .  The d a n g e r  was t h e  

r e s u l t ,  n o t  of any a f f i r m a t i v e  a c t  of t h e  Board o r  of d e f e c t s  i n  

t h e  maintenance of t h e  premises  nor i n  any f a i l u r e  t o  r e p a i r  t h e  

p r e m i s e s .  I n s t e a d ,  t h e  d a n g e r o u s  cond i t i on  was a f f i r m a t i v e l y  

c r e a t e d  by P e t i t i o n e r ' s  f r i e n d ,  J e f f  Grubb, and t h e  roughhousing, 

horseplaying c h i l d r e n .  

2. . 
O r d i n a r y  d a n g e r s ,  which a r e  open ,  o b v i o u s  a p p a r e n t  and 

p e r c e i v a b l e  t o  t hose  who encounter  them, do n o t  c o n s t i t u t e  t h e  

kind of t r a p  f o r  which a  governmental body has  a  d u t y  t o  warn o r  

c o r r e c t .  

There is no ques t ion  t h a t  t h e  county c r e a t e d  and had knowledge 

of t h e  c o n d i t i o n s  e x i s t i n g  which gave r i s e  t o  t h e  p l a i n t i f f ' s  

cause  of a c t i o n  i n  mvne  v. Bromrd  Countv, 461 So.2d a t  65. 

"The on ly  ques t ion ,  then ,  [was] whether  t h e  
c o n d i t i o n s  c r e a t e d  a  known danger n o t  r e a d i l y  
apparen t  t o  p o t e n t i a l  v i c t i m s  o r  c o n s t i t u t e d  
a  h i d d e n  t r a p  f o r  p e d e s t r i a n s .  W e  conclude 
t h a t  t hey  d i d  not." U. 



On t h e  f a c t s ,  apparen t  from t h e  record ,  "whatever danger t h e r e  

was i n  c r o s s i n g  t h e  s t r e e t  mid-block was open and o b v i o u s . "  

" R e g a r d l e s s  o f  t h e  c i r c u m s t a n c e s  w h i c h  
r e s u l t e d  i n  t h e  i n t e r s e c t i o n  b e i n g  i n  t h e  
s t a t e  it was t h e  d a y  o f  t h e  a c c i d e n t ,  no 
l i a b i l i t y  may be imposed i f  t hose  c i rcumstances  
f a i l  t o  c r e a t e  a  known d a n g e r  n o t  r e a d i l y  
apparen t  t o  p o t e n t i a l  v i c t i m s ,  o r  a  t r a p ,  and 
t h e r e  was no s u c h  h i d d e n  d a n g e r  o r  t r a p . "  
U. a t  66 

The record be fo re  t h i s  Court is undisputed.  P r i o r  t o  t h e  

d a t e  of  her  i n j u r y ,  P e t i t i o n e r  had been t o  t h e  Blue Bird  Spr ings  

f a c i l i t y  approximately  one o r  two dozen t i m e s  (R-90) and knew 

t h e r e  w e r e  n o  l i f e g u a r d s  on d u t y  a t  t h e  f a c i l i t y  (R-105) .  

P e t i t i o n e r  a l s o  knew t h a t  c h i l d r e n  played and roughhoused on t h e  

dock a n d ,  i n  f a c t ,  had s e e n  them doing s o  on t h e  d a t e  of he r  

i n j u r y ,  p r i o r  t o  h e r  i n j u r y  (R-102, 104 ) .  Based on t h e s e  f a c t s ,  

t h e r e  can be no ques t ion  bu t  t h a t  t h e  a l l e g e d  danger was rea- 

anDarent t o  P e t i t i o n e r  and d i d  no t  c o n s t i t u t e  a  hazard o r  t r a p O 8  

Because t h e  e lements  of t h e  except ion  from immunity f o r  a  known 

dangerous c o n d i t i o n  cannot be met, t h e  d i s c r e t i o n a r y  a c t s  of t h e  

Board d i d  not  and cannot g i v e  r i s e  t o  an o p e r a t i o n a l  du ty .  

8 ~ l t h o u ~ h  t h e  Compla in t  d o e s  n o t  p r o p e r l y  a l l e g e  s u f f i c i e n t  
f a c t s  t o  come w i t h i n  t h e  opera t iona l -du ty  except ion  t o  a b s o l u t e  
immunity ( R - - 4  , P e t i t i o n e r  should not  be allowed t o  amend he r  
Complaint because t h e  record demonstra tes  t h a t  t h e  e l e m e n t s  o f  
t h i s  e x c e p t i o n  cannot  be met. See paneaue v .  M e t r o u t a n  Dade 
~QU~LYI - So.2d , 10 F.L.W. 1486 (F la .  3d D.C.A. November 
15,  1985) ,  i n  which t h e  Thi rd  D i s t r i c t  Court of Appeal he ld  t h e  
ques t ion  of immunity t o  be one of law where t h e  danger complained 

a of is r e a d i l y  apparen t .  
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y. Broward County, supra ;  Ba 

of  Transportat-, 470 So.2d 750 (F l a .  3d D.C.A. 1985) 

The t r i a l  c o u r t  r u l i n g  t h a t  t h e  a l l e g e d  a c t s  o r  omiss ions  

of  t h e  Board i n v o l v e d  d i s c r e t i o n a r y  d e c i s i o n s ,  combined w i t h  

P e t i t i o n e r ' s  i n a b i l i t y  t o  f i t  w i t h i n  t h e  opera t iona l -du ty  excep t ion  

t o  sove re ign  immunity, compels bu t  one conc lus ion  -- t h e  Board 

c a n n o t  b e  l i a b l e  i n  t o r t  f o r  i ts  d i s c r e t i o n a r y  d e c i s i o n .  The 

purchase  of i n su rance ,  whether au tho r i zed  by S768.28 o r  S286.28, 

cannot overcome o r  a l t e r  " t h e  a b s o l u t e  immunity which a t t a c h e s  t o  

' p l ann ing - l eve l1  a c t i v i t i e s  of  governmentA (A-26). 

111. WHETHER S286.28 ( 2 )  FLORIDA STATUTES, HAS ANY CONTINUING 
APPLICABILITY AFTER THE ENACTMENT OF AND AMENDMENTS TO 
S768 -28. 

I f  S286.28(2) is t o  have any con t inu ing  f o r c e  and e f f e c t  a f t e r  * t h e  enactment of  and amendments t o  S768.28, it should  be t o  t h e  

l i m i t e d  e x t e n t  d e s c r i b e d  i n  t h e  i n s t a n t  op in ion  of t h e  F i f t h  

Di s t r i c t  Court  of  Appeal. That  op in ion  i n t e r p r e t e d  S286.28 a s  

p rov id ing  "a means by which p o l i t i c a l  s u b d i v i s i o n s  of t h e  s t a t e  

may fund  t h e i r  p o t e n t i a l  l i a b i l i t y  f o r  damage c l a i m s  o r  may 

e n l a r g e  t h e  damage cap found i n  S768.28 (5) (A-26) . 
I n  making t h i s  de t e rmina t ion ,  t h e  D i s t r i c t  Court  r e l i e d  upon 

v. Dade Countv School Board, m, i n  which t h i s  Court  

s t a t e d  -- 
". . . [A] s a p a r t  o f  t h e  o v e r a l l  r e v i s i o n  of  
t h i s  a r e a . . . t h e  L e g i s l a t u r e  ... s p e c i f i c a l l y  
p r o v i d e d  t h a t  t h e  s t a t u t o r y  p r o v i s i o n s  
p e r m i t t i n g  t h e  s t a t e  t o  p u r c h a s e  i n s u r a n c e  
b a s e d  upon  S455 .06  ( s i n c e  renumbered a s  



286.28) would cont inue  i n  e f f e c t . .  . .Section 
455.06 t h u s  became a p a r t  o f  t h e  o v e r a l l  
scheme o f  t h e  L e g i s l a t u r e  r e l a t i n g  t o  t h e  
waiver of sovere ign  immunity." u. a t  849. 

I t  is t h i s  language i n  Inaraham with  which Respondents r e s p e c t f u l l y  

take except  ion .  

A s  an a l t e r n a t i v e  t o  t h e  i n t e r p r e t a t i o n  of 5286.28 (2)  provided 

by t h e  D i s t r i c t  C o u r t  i n  t h e  i n s t a n t  d e c i s i o n ,  R e s p o n d e n t s  

contend t h a t  5286.28(2) has  no cont inu ing  v a l i d i t y  i n  l i g h t  of t h e  

L e g i s l a t u r e ' s  enactment of 5768.28, an all-encompassing, compre- 

hensive  t o r t  l i a b i l i t y  s t a tu te  provid ing  f o r  a l i m i t e d  waiver of 

sovere ign  immunity f o r  gove rnmen ta l  e n t i t i e s .  T h i s  s p e c i f i c  

argument was n o t  b r i e f e d  t o  t h i s  Court i n  

Schoo l  B o a r  sunra.9 T h i s  C o u r t ,  t h e n ,  a t  t h e  t i m e  of i t s  

d e c i s i o n  i n  I n s r a h ,  d i d  no t  have a v a i l a b l e  t o  it a d e t a i l e d  

a n a l y s i s  of t h e  h i s t o r y  of and amendments t o  5768.28 and t h e i r  

concomitant  e f f e c t  upon 5286.28(2) . On t h i s  b a s i s ,  Respondents 

r e q u e s t  t h a t  t h i s  Cour t  cons ide r  t h e  e f f e c t  of 5768.28 on t h e  

cont inued v i t a l i t y  of  5286.28(2) . 
Sec t ion  286.28 was o r i g i n a l l y  enac ted  by Ch. 28220, SS1-3r 

Laws of F l o r i d a  (1953) , approximately  20 y e a r s  before  t h e  enactment 

o f  5768.28.  Arguab ly ,  d u r i n g  t h i s  20-year  p e r i o d ,  5 2 8 6 . 2 8  

p r o v i d e d  a v a l i d  b a s i s  f o r  t h e  con ten t ion  t h a t  t h e  purchase  of 

insurance  provided a waiver of sovere ign  immunity t o  t h e  e x t e n t  

g ~ e s ~ o n d e n t s  no te  t h a t  t h e  b r i e f  of t h e  Dade County t r i a l  lawyers ,  
as  a c u s  CU i n  Inaraham v.  Dade Countv School R o a d ,  -, 
d i s c u s s e d ,  somewhat ,  t h e  l e g i s l a t i v e  h i s t o r y  o f  S 7 6 8 . 2 8 ,  
F l a .  S t a t .  (1973) . However, t h a t  d i s cus s ion  d i d  no t  inc lude  an 
a n a l y s i s  of t h e  e f f e c t  of t h e  1977 amendments t o  S768.28 o r  t h e  
d i s p a r i t i e s  between S768.28 and 5286.28. (AR-103-106) 



0 
of t h e  l i a b i l i t y  l i m i t s  of t h e  p o l i c y  purchased.  B ~ f f k i n  v. Board 

of, 320 So.2d 876 (F l a .  4 th  

D.C.A.  1975)  c e r t .  denied 338 So.2d 841  ( F l a .  1976) ;  B u g h t ~  

y. A l a c h u a  C o u n t v ,  3 0 5  So .2d  8 3 8  ( F l a .  1st D.C.A.  1 9 7 5 ) .  

However -- 
" [w] i t h  t h e  a d o p t i o n  o f  S e c .  768.28-30, 
F  .S., . . .any ques t ion  regard ing  t h e  waiver of 
t o r t  immunity w i l l  be moot and no l o n g e r  
d e t e r m i n e d  by  a n  i n t e r p r e t a t i o n  o f  t h e  
language conta ined  i n  Sec . 455.06." S u r e t t e  
v .  G a w ,  323 So.2d 53, 55 n.2 ( F l a .  4 t h  
D.C .A .  1 9 7 5 ) ,  9 . . . . e  e  t 

339 So.2d 194 ( F l a .  1976) . 
T h i s  pronouncement  i s  s u p p o r t e d  by a  review and unders tanding 

of t h e  l e g i s l a t i v e  h i s t o r y  of and amendments t o  S768.28. 

Of p a r t i c u l a r  s i g n i f i c a n c e  a r e  o r i g i n a l  subsec t ions  (10) and 

(11) of S768.28, F l o r i d a  S t a t u t e s  (1973) .  A s  o r i g i n a l l y  enac ted  

i n  1973, §768.28(10) provided i n  p a r t  as fo l lows  -- 
" I f  t h e  s t a t e  o r  i ts  agency o r  subd iv i s ion  is 
in su red  a g a i n s t  l i a b i l i t y  f o r  damages f o r  any 
n e g l i g e n t  o r  w r o n g f u l  a c t ,  o m i s s i o n ,  o r  
o c c u r r e n c e  f o r  which a c t i o n  may be brought 
pursuant  t o  t h i s  s e c t i o n ,  t hen  t h e  l i m i t a t i o n s  
o f  t h i s  a c t  s h a l l  n o t  a p p l y  t o  a c t i o n s  
brought t o  recover  damages t h e r e f o r  t o  t h e  
e x t e n t  such p o l i c y  of insurance  s h a l l  provide 
coverage.  . . . "10 

The above-quoted  p o r t i o n  of  t h i s  s u b s e c t i o n  p r o v i d e d  f o r  an 

i n c r e a s e ,  by t h e  purchase of insurance ,  of t h e  damage cap  found 

-, 389 So.2d 272, 276 (F l a .  1st D.C.A. 1980) and se rved  t h e  

l o ~ h i s  subsec t ion  a l s o  au tho r i zed  p o l i t i c a l  s u b d i v i s i o n s  p re sen t ing  
homogeneous r i s k s  t o  j o i n  t o g e t h e r  t o  p u r c h a s e  i n s u r a n c e  

a p r o t e c t i o n .  §768.28(10) . 
31 



very  same f u n c t i o n  a s  $286.28(2).  

Subsect ion (ll),  a s  o r i g i n a l l y  enac ted  provided t h a t  -- 
"Laws al lowing t h e  s t a t e  o r  i ts  agenc ies  o r  
subd iv i s ions  t o  buy i n s u r a n c e  a r e  s t i l l  i n  
f o r c e  and e f f e c t  and a r e  no t  r e s t r i c t e d  i n  
any way by t h e  terms of t h i s  a c t . "  

I t  is t h i s  l a t t e r  subsec t ion ,  s i n c e  renumbered a s  subec t ion  ( l o ) ,  

t h a t  p r o v i d e d  t h e  b a s i s  f o r  t h i s  C o u r t ' s  d e t e r m i n a t i o n ,  i n  

U r a h m ,  t h a t  S286.28 remains a  p a r t  of t h e  o v e r a l l  scheme of t h e  

L e g i s l a t u r e  r e l a t i n g  t o  t h e  waiver of  sovere ign  immunity. 

I n  1977 ,  s i g n i f i c a n t  c h a n g e s  i n  S768.28 were e f f e c t e d .  

C h a p t e r  77-86, Laws of F l o r i d a ,  provided (1) f o r  t h e  r epea l  of 

o r i g i n a l  subsec t  ion (10) ; (2)  renumbered former subsec t  i o n s  (11) 

through (13) a s  (10) through ( 1 2 ) ;  and (3)  added a  new subsec t ion  

( 1 3 )  . The s i g n i f i c a n c e  o f  t h e s e  m o d i f i c a t i o n s  i s  t w o f o l d .  

F i r s t ,  wi th  t h e  r e p e a l  of o r i g i n a l  subsec t ion  (10) , t h e  L e g i s l a t u r e  

(1) e x p r e s s l y  demonstrated i t s  d i s a p p r o v a l  w i t h  t h e  w a i v e r  o f  

sovere ign  immunity t o  t h e  e x t e n t  of  insurance  purchased; and (2 )  

expressed i ts  i n t e n t  t o  impose t h e  s t a t u t o r y  c a p s  p r o v i d e d  i n  

S768.28(5) i n  a l l  i n s t a n c e s ,  i nc lud ing  those  i n  which t h e  govern- 

mental agency has purchased insurance.  Second, wi th  t h e  enactment 

of  new S u b s e c t i o n  ( 1 3 ) ,  t h e  L e g i s l a t u r e  provided,  i n  5768.28, 

a u t h o r i t y  f o r  t h e  purchase of insurance  by governmental e n t i t i e s .  

S e c t i o n  768 .28(13)  has  cont inued i n  e x i s t e n c e  through t h e  

p r e s e n t  and provides  -- 
"The s t a t e  and i ts  agenc ies  and s u b d i v i s i o n s  
a r e  au tho r i zed  t o  be s e l f - i n s u r e d ,  t o  e n t e r  
i n t o  r i s k  management programs, o r  t o  purchase 
l i a b i l i t y  i n s u r a n c e  f o r  wha teve r  c o v e r a g e  
t h e y  may choose,  o r  t o  have any combination 



t h e r e o f ,  i n  a n t i c i p a t i o n  o f  a n y  c l a i m ,  
judgment, and c la ims  b i l l  which t h e y  may be  
l i a b l e  t o  p a y  p u r s u a n t  t o  t h i s  s e c t i o n .  
Agencies o r  subd iv i s ions ,  and s h e r i f f s ,  f o r  
t h e  purpose of p o l i c e  p r o f e s s i o n a l  l i a b i l i t y  
only,  which a r e  s u b j e c t  t o  homogeneous r i sks  
may p u r c h a s e  i n s u r a n c e  j o i n t l y  o r  may j o i n  
toge the r  a s  s e l f  - i n s u r e r s  t o  p r o v i d e  o t h e r  
means of  p r o t e c t i o n  a g a i n s t  t o r t  c la ims ,  any 
c h a r t e r  p rov i s ions  o r  l aws  t o  t h e  c o n t r a r y  
notwithstanding.  S h e r i f f s  may j o i n  toge the r  
a s  s e l f  - i n s u r e r s  t o  provide coverage f o r  p o l i c e  
p r o f e s s i o n a l  l i a b i l i t y  c la ims  only." 

S i g n i f i c a n t l y ,  t h i s  subsec t ion  c o n t a i n s  no language pu rpor t ing  t o  

waive sovere ign  immunity t o  t h e  e x t e n t  of t h e  l i m i t s  of l i a b i l i t y  

insurance purchased 1 

The con ten t ion  t h a t  Subsect ion 768.28(10) ( former ly  subsec t ion  

(11)) "evidences a l e g i s l a t i v e  i n t e n t  n o t  t o  r e p e a l  S286.28" 

B u , t n k y ,  4 4 1  So.2d 1108,  1109 ( F l a .  1st 

D.C.A. 1983) ,  m u s t  be viewed i n  l i g h t  of t h e  1977 amendments t o  

5768.28. To t h e  e x t e n t  §286 .28(2)  p r o v i d e s  f o r  t h e  wa ive r  o f  

immunity pursuant  t o  t h e  purchase of insurance ,  it is i n  d i r e c t  

c o n f l i c t  w i t h  t h e  more r e c e n t  e x p r e s s i o n  of  t h e  L e g i s l a t u r e  

d e m o n s t r a t i n g  an i n t e n t  a t o  waive sovere ign  immunity t o  t h e  

e x t e n t  of l i a b i l i t y  insurance purchased. 

T h i s  more r e c e n t  e x p r e s s i o n  o f  t h e  l e g i s l a t i v e  w i l l  is  

found i n  t h e  L e g i s l a t u r e ' s  r epea l  of o r i g i n a l  §768.28(10) and its 

enactment of new §768.28(13) . With t h e  former,  t h e  L e g i s l a t u r e  

repealed a  s t a t u t o r y  subsec t ion  which provided f o r  a w a i v e r  o f  

immunity t o  t h e  e x t e n t  of l i a b i l i t y  l i m i t s  of insurance  purchased. 

With t h e  l a t t e r ,  t h e  L e g i s l a t u r e  p rov ided  f o r  t h e  p u r c h a s e  of  

i n s u r a n c e  and e x c l u d e d  any  l anguage  r e l a t i n g  t o  a  waiver  of 



sovere ign  immunity t o  t h e  e x t e n t  of insurance  purchased.  

The r e p e a l  of o r i g i n a l  subsec t ion  (10) i n  combination with  

t h e  enactment of new subsec t ion  (13) ev idences  t h e  l e g i s l a t i v e  

i n t e n t  & t o  waive sovere ign  immunity t o  t h e  e x t e n t  of insurance  

p u r c h a s e d ;  an  e x p r e s s i o n  of t h e  L e g i s l a t u r e  which r e p r e s e n t s  a  

c l e a r  c o n t r a d i c t i o n  of S286.28(2). 

The r u l e  t o  be  f o l l o w e d  i n  r e c o n c i l i n g  c o n t r a d i c t o r y  o r  

c o n f l i c t i n g  s t a t u t o r y  p r o v i s i o n s  is t h e  same fundamental r u l e  of 

s t a t u t o r y  c o n s t r u c t i o n  involved i n  t h e  amendment o r  r e p e a l  of a  

s t a t u t o r y  p rov i s ion .  That is, t h a t  t h e  l a s t  e x p r e s s i o n  o f  t h e  

l e g i s l a t i v e  w i l l  i s  t h e  l aw ,  and i n  t h e  c a s e  o f  c o n f l i c t i n g  

p r o v i s i o n s  i n  d i f f e r e n t  s t a t u t e s ,  t h e  l a s t  i n  p o i n t  o f  time 

p r e v a i l s .  t v  Co,, 382 

So .2d 1216 ,  1220 ( F l a .  1980)  ; Ln r e  Seve , 421 So.  2d 27,  28 

(F l a .  3d D.C.A. 1982) . Because S768.28 and its amendments were 

enac ted  a f t e r  5286.28(2),  s e c t i o n  768.28 must p r e v a i l .  

A d d i t i o n a l  s u p p o r t  f o r  Responden t s '  c o n t e n t i o n  t h a t  t h e  

e n a c t m e n t  o f  and amendments t o  S768.28 c o n s t i t u t e  an impl ied 

r e p e a l  o f  S286 - 2 8  ( 2 )  a r i s e s  f rom t h e  numerous,  s i g n i f i c a n t  

d i s p a r i t i e s  between t h e  two s t a t u t e s .  

1. S e c t i o n  286 .28(2)  d o e s  n o t  a p p l y  t o  m u n i c i p a l i t i e s ;  

S768.28 does. 

2. S e c t i o n  286.28 ( 2 )  does n o t  p rec lude  l i a b i l i t y  of t h e  

governmental e n t i t y  f o r  o f f i c e r s ,  agen t s  o r  employees  

of t hose  governmental e n t i t i e s  who a c t  i n  bad f a i t h  o r  

wi th  mal ic ious  motive o r  i n  a  manner e x h i b i t i n g  wanton, 



w i l l f u l  d i s r e g a r d  o f  human r i g h t s  o r  s a f e t y ;  5768.28 

does .  §768.28(9) (a)  . 
3. S e c t i o n  286.28 ( 2 )  d o e s  n o t  r e s t r i c t  pre judgment  i n t e r e s t ;  

S768.28 does .  §768.28(5) .  

4. S e c t  i o n  286.28 ( 2 )  d o e s  n o t  p r e c l u d e  p u n i t i v e  damages; 

5768.28 does .  §768.28(5)  . 
5.  S e c t i o n  286.28(2) d o e s  n o t  p r e c l u d e  r e c o v e r y  o f  Cour t  

c o s t s .  T h i s  C o u r t  h a s  c o n s t r u e d  t h e  s t a t u t o r y  c a p  

f o u n d  i n  §768 .28(5 )  t o  i n c l u d e  Cour t  c o s t s .  C i t v  of 

J ,ake  W u t h  v .  N i c h o l u ,  434 So.2d 3 1 5  ( F l a .  1 9 8 3 ) ;  

B e r e k  v .  MetrowoJ-it im Dade C o u n t v ,  422 So.2d 838  

( F l a .  1 9 8 2 ) .  

6 .  S e c t i o n  286.28(2)  p u r p o r t s  t o  p r o v i d e  f o r  t h e  wa ive r  o f  

immunity t o  t h e  e x t e n t  o f  i n s u r a n c e  purchased ;  S768.28, 

d o e s  n o t .  §768.28(5)  , (13)  . 
The d i s t i n c t i o n s  between t h e  two s t a t u t e s  a re  s i g n i f i c a n t  a n d  

s e v e r a l .  S e c t i o n  768 .28 ,  b e i n g  t h e  more r e c e n t  o f  t h e  t w o  

s t a t u t e s ,  t h e r e f o r e ,  must p r e v a i l .  

T h e r e  c a n  b e  n o  q u e s t i o n  b u t  t h a t  $4768.28 c o n f l i c t s  w i t h  

§286.28(2) . P r o b a b l y  t h e  most s i g n i f i c a n t  o f  t h e s e  d i s p a r i t i e s  

is  t h e  f a c t  t h a t  § 2 8 6 . 2 8 ( 2 )  d o e s  n o t  a p p l y  t o  m u n i c i p a l i t i e s ,  

w h i l e  S768.28 d o e s .  I n  t h e  s i t u a t i o n  i n  which a m u n i c i p a l i t y  is 

s u e d ,  a l l  o f  t h e  above-descr ibed  d i s p a r i t i e s  would come i n t o  p l a y  

i f  §286.28(2) were t o  have c o n t i n u i n g  f o r c e  and e f f e c t .  Such a  

r e s u l t  (1) d e f e a t s  " t h e  p h i l o s o p h y  o f  F l o r i d a ' s  p r e s e n t  

C o n s t i t u t i o n  t h a t  a l l  l o c a l  g o v e r n m e n t a l  e n t i t i e s  b e  t r e a t e d  



e q u a l l y n  W e ?  v. C i t y  of J acksonv i l l e ,  w, a t  385; and (2 )  

p rov ides  f o r  t h e  cont inued s e p a r a t e  t r ea tmen t  of m u n i c i p a l i t i e s  and 

t h e  s t a t e ,  i ts  agenc ies  o r  p o l i t i c a l  s u b d i v i s i o n s  i n  t h e  a r e a  of 

s o v e r e i g n  immunity;  a r e s u l t  which i s  i n  d e r o g a t i o n  o f  t h i s  

C o u r t  I s  o p i n i o n s  i n  Commercial R i v e r  

Quky, s u ~ r a  and -lev v. C i t u o f J ,  m. 

Presen t  s e c t i o n s  §768.28(10) and (13) cannot  be i n t e r p r e t e d  

t o  a l l ow f o r  t h e  cont inued e x i s t e n c e  of §286.28(2) . I f  S286.28(2) 

con t inues  i n  f o r c e  and e f f e c t ,  it provides  f o r  d i s p a r a t e  t r ea tmen t  

o f  governmenta l  e n t i t i e s  i n  t h e  a r e a  of sovere ign  immunity and 

c o n t r a d i c t s  t h e  exp res s  l e g i s l a t i v e  i n t e n t  demonst  r a t e d  by t h e  

r epea l  of o r i g i n a l  §768.28(10).  

Based on t h e  foregoing ,  Respondents reques t  t h a t  t h i s  Court 

a determine t h a t  S286.28(2) is imp l i ed ly  repea led .  Such a  determina- 

t i o n  r e q u i r e s  (1) a holding t h a t  t h e  mere purchase of insurance  

does n o t  p rov ide  f o r  waiver of sovere ign  immunity t o  t h e  e x t e n t  

o f  t h e  l i m i t s  o f  l i a b i l i t y  i n s u r a n c e  p u r c h a s e d  and ( 2 )  a n  

a f f i rmance  of t h e  i n s t a n t  op in ion  of t h e  F i f t h  D i s t r i c t  Court of 

Appeal. 

1 V .  WHETHER THE WRIT OF CERTIORARI FOR CONFLICT JURISDICTION WAS 
IMPROVIDENTLY GRANTED. 

I Af te r  reviewing t h e  b r i e f s  on j u r i s d i c t i o n  f i l e d  by P e t i t i o n e r  

and Respondents, t h i s  Court  determined t h a t  it had j u r i s d i c t i o n ,  

1 grounded  i n  c o n f l i c t  wi th  o t h e r  a p p e l l a t e  d e c i s i o n s ,  t o  dec ide  

t h i s  p e t i t i o n  on t h e  m e r i t s .  Respondents  r e s p e c t i v e l y  s u b m i t  

t h a t  t h e  Writ of C e r t i o r a r i  was improvident ly  g ran ted .  



The Board owed no co . . 
A. mmon law duty  t o  Petit-. 

I n  her  b r i e f  i n  suppor t  of j u r i s d i c t i o n ,  P e t i t i o n e r  contends  

t h a t  t h e  i n s t a n t  d e c i s i o n  of t h e  F i f t h  ~ i s t r i c t  Court of Appeal 

c o n f l i c t s  wi th  t h e  p r i o r  a p p e l l a t e  d e c i s i o n s  of Inaraham v. Da& 

W t v  School Board, w; C i t v  of Davtona Reach v. P-, 469 

So.2d 1 2 1  ( F l a .  1985)  ; T r i m o n  Park  Condominium Association. a .  

I n c .  v .  C i t y  o f  H i a m ,  supra; m ~ a r t m e n t  o f  T r a n s g o r t a t i o n  

l s o q ,  m; P i c k e t t  v. C i t y  of J a c k s o n v S ,  20 So.2d 484 

( F l a .  1 9 4 5 ) ;  I d e  v. C i t y  of S t .  Cloud, 8  So.2d 924 (F la .  1942) 

and Cruz  v .  M e t r o ~ o l i t a n  Dade C o u u ,  350 So.2d 533 (F la .  3d 

D.C.A. 1977) .  P e t i t i o n e r ' s  con ten t ion  is unfounded. 

Throughout  her  b r i e f  on j u r i s d i c t i o n  and her  b r i e f  on t h e  

m e r i t s ,  P e t i t i o n e r  r e l i e s  on t h e  d e c i s i o n s  of I& and icke t t ;  t o  

suppor t  t h e  con ten t ion  t h a t  t h e  Board owed a  common-la: du ty  t o  

t h e  P e t i t i o n e r .  P e t i t i o n e r ' s  r e l i a n c e  upon I& and P i c k e t t ,  and 

he r  r e s u l t a n t  con ten t ion ,  a r e  erroneous.  

P e t i t i o n e r  c o n f u s e s  t h e  d o c t r i n e  of  p u n i c &  . . sove re ign  

immunity wi th  t h e  sovere ign  immunity a p p l i c a b l e  t o  t h e  s t a t e ,  i ts 

agenc ies  and subd iv i s ions ,  i nc lud ing  coun t i e s ,  a s  t h e s e  d o c t r i n e s  

e x i s t e d  p r i o r  t o  t h e  enactment of S768.28. The p r i n c i p l e s  of law 

e n u n c i a t e d  i n  b o t h  and P i c k e t t  c o n c e r n  t h e  d o c t r i n e  o f  

sovere ign  immunity a s  it app l i ed  t o  m u n i c i p a l i t i e s  a t  t h e  t i m e  of 

t h o s e  dec i s ions .  There was, u n t i l  t h e  enactment of S768.28, no 

waiver of sovere ign  immunity f o r  t h e  s t a t e ,  i t s  a g e n c i e s  and 



s u b d i v i s i o n s ,  i n c l u d i n g  c o u n t  i e s l l ,  even when t h e  a c t i v i t y  i n  

ques t ion  involved t h e  ownership and ma in t enance  o f  a swimming 

f a c i l i t y .  Jackson, 360 S0.2d 1, 2-3 ( F l a .  4 th  

D.C.A. 1978) ,  c e r t .  den ied ,  364 So.2d 886 (Fla.  1978) .  

The d i s t i n c t i o n  between t h e  immunity a p p l i c a b l e  t o  c o u n t i e s  

and m u n i c i p a l i t i e s  was recognized  e a r l y  i n  F l o r i d a  d e c i s i o n a l  

law. 

" W h i l e  a  c o u n t y  may, i n  some r e s p e c t s ,  
r e s e m b l e  a  m u n i c i p a l i t y  i n  t h a t  b o t h  
o r g a n i z a t i o n s  d e a l  w i t h  p u b l i c  i n t e r e s t s  , 
t h e i r  d i f f e r e n c e s  a r e  s o  g r e a t  t h a t  t h e  c a s e s  
d i s c u s s i n g  t h e  l a t t e r ' s  l i a b i l i t y  i n  damages 
f o r  t h e  n e g l i g e n t  o m i s s i o n  t o  p e r f o r m  a 
p u b l i c  d u t y  a r e  n o t  a n a l o g o u s  t o  those  i n  
which a  l i a b i l i t y  i s  s o u g h t  t o  be imposed 
u p o n  a  c o u n t y .  The  o n e  f e a t u r e  w h i c h  
s u f f i c i e n t l y  d i s t i n g u i s h e s  them i s  t h a t  t h e  
c o u n t i e s  a r e  under t h e  C o n s t i t u t i o n  p o l i t i c a l  
d i v i s i o n s  of t h e  s t a t e ,  m u n i c i p a l  it ies  a r e  
n o t ;  t h e  c o u n t y ,  under  o u r  C o n s t i t u t i o n ,  
b e i n g  a  mere gove rnmen ta l  agency  t h r o u g h  
which many of t h e  f u n c t i o n s  and powers of t h e  
s t a t e  a r e  exerc i sed . .  . .It t h e r e f o r e  p a r t a k e s  
of t h e  immunity of t h e  s t a t e  from l i a b i l i t y . "  

a h  C o w ,  7 1  So. 372, 
373 ( F l a .  1916).  

"A county is a  p o l i t i c a l  subd iv i s ion  of t h e  s t a t e . "  U. a t  372. 

"Counties,  u n l i k e t i e s  . . . . , a r e  organized  
a s  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  s t a t e  and 
c o n s t i t u t e  a  p a r t  o f  t h e  machinery  of t h e  
s t a t e  government. Therefore , .  . . they p a r t a k e  
o f  t h e  s o v e r e i g n  immunity from l i a b i l i t y . "  

ak1 . s  v .  B o v ~ ,  1 3 8  S o . 2 d  5 0 5 ,  507 
( F l a .  1962) .  

l l ~ h e  f i r s t  s t a t u t e  g e n e r a l l y  waiving sovere ign  immunity i n  t o r t  
w i t h o u t  r e g a r d  t o  i n s u r a n c e  a p p e a r s  t o  h a v e  b e e n  S 7 6 8 . 1 5 ,  
F l a .  S t a t .  (1969).  T h i s  s t a t u t e  was i n i t i a l l y  repealed e f f e c t i v e  
J u l y  1, 1970 by Ch. 69-357 , S 1  Laws o f  F l a . ,  and r e v i v e d  f o r  
c a u s e s  o f  a c t i o n  a c c r u i n g  between J u l y  1, 1969 and J u l y  1, - - 

1970 by S768.151, F l a .  s ta t :  (1971) .  
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a Under t h e  common law o f  Eng land ,  a  c o u n t y  c o u l d  n o t  be 

s u b j e c t  t o  a  c i v i l  a c t i o n  f o r  breach of  i ts  p u b l i c  du ty .  Peaain 

JJsborouah C o w ,  sux>ra, a t  373.  "Upon p r i n c i p l e  and  

a u t h o r i t y ,  t h e r e f o r e ,  an a c t i o n  [ex d e l i c t o ]  w i l l  n o t  l i e  a g a i n s t  

t h e  county  i n  t h e  absence  o f  a  s t a t u t e  e x p r e s s l y  a u t h o r i z i n g  

i t . "  U. 

The p e o p l e  of t h e  s t a t e  of  F l o r i d a  ves t ed  t h e  L e g i s l a t u r e  

wi th  t h e  power t o  waive immunity a t  an  e a r l y  d a t e .  See Article 

IV, S e c t i o n  1 9 ,  F l o r i d a  C o n s t i t u t i o n  (1868)  (now A r t i c l e  X ,  

Sec t i on  13,  F l o r i d a  C o n s t i t u t i o n ) .  However, t h e  F l o r i d a  Leg i s l a -  

t u r e  c h o s e  n o t  t o  e x e r c i s e  t h i s  a u t h o r i t y  u n t i l  1973 when it 

enac ted  5768 -28. U n t i l  t h i s  enactment,  " [ c ]  ommon-law s o v e r e i g n  

immunity f o r  t h e  s t a t e ,  i ts  agenc i e s  and c o u n t i e s  remained i n  

f u l l  f o r c e . "  t v  of J & c s o n v i l & ,  403 So.2d 379 

(F l a .  1981) . 
P r i o r  t o  t h e  enactment of  5768.28, t h e  immunity of c o u n t i e s  

f rom s u i t  was a b s o l u t e .  I t  made no d i f f e r e n c e  w h e t h e r  t h e  

a c t i v i t y  i n v o l v e d  was c l a s s i f i e d  a s  governmental o r  p r o p r i e t y ;  

t h e  immunity was u n q u a l i f i e d .  m c u i t  Court  of Twel f th  J u d i c a  . . 

c u l t  v .  D e w t m e n t  of  N a w  R w c e ~ ,  339 So.2d 1113, 1115 

(F l a .  1976) ; U e r  v. Dade C o w ,  417 So .2d 695, 696 ( F l a .  3d 

D.C.A. 1982) . 
P r i o r  t o  S768.28 t h e  immunity of  a  county  was fundamental ly  

d i f f e r e n t  from t h a t  of  a  mun ic ipa l i t y .  While t h e  s t a t e  a l w a y s  

e n j o y e d  s o v e r e i g n  immuni ty  w i t h  r e s p e c t  t o  t h e  t o r t s  of  i ts  

employees, m u n i c i p a l i t i e s  d i d  n o t  e n  j oy  t h i s  f u l l  d e r i v a t i v e  



. . immunity. C i r c u i t  Court of Twelfth J u U a  C m i t  v .  D e ~ ~ t m e n t  

of N a t W  Resources,  6 i u r  a t  1115. 
. . Thi s  Court f i r s t  excepted c e r t a i n  a c t i v i t i e s  from 

t h e  sovere ign  immunity r u l e  i n  W v  of Tallahassee-, 3 

F l a .  1 9  ( 1 8 5 0 ) .  The b a s i s  f o r  t h i s  s e p a r a t e  t r e a t m e n t  f o r  

m u n i c i p a l i t i e s  was t h a t  municipal  c o r p o r a t i o n s  were t h e  same a s  

p r i v a t e  c o r p o r a t i o n s  i n  some c i r c u m s t a n c e s  s o  t h a t  m u n i c i p a l  

a c t i v i t i e s  c o u l d  .be b i f u r c a t e d  i n t o  governmental f u n c t i o n s  and 

p r o p r i e t a r y  o r  c o r p o r a t e  f u n c t i o n s .  C a u l e v  V .  C i t v  o f  

Jacksonv i l Ip ,  sux>ra, a t  382. Subsequent d e c i s i o n s  cont inued t o  

e r o d e  m u n i c i p a l  immunity by c l a s s i f y i n g  i n c r e a s i n g  numbers of 

municipal  f u n c t i o n s  a s  p r o p r i e t a r y .  However, t h i s  "governmental/ 

p r o p r i e t a r y  d i s t i n c t i o n . . . h a s  almost  i n v a r i a b l y  been c r u c i a l  on ly  

i n  t h e  c a s e s  involv ing  m u n i c i p a l i t i e s . "  u u i t  Court of Twelfth 

e n t  of NatuEgS re sour^, -, a t  

1115. 

The d i s t i n c t i o n  between t h e  i n s t a n t  ca se  and t h e  d e c i s i o n s  i n  

and  P i c k e t t  i s  c r i t i c a l l  and  p i c k e t t  i n v o l v e d  t h e  

immunity a p p l i c a b l e  t o  m u n i c i p a l i t i e s  p r i o r  t o  S768.28; t h e  

i n s t a n t  P e t i t i o n  involves  t h e  immunity of a  county,  a  p o l i t i c a l  

s u b d i v i s i o n  of t h e  s t a t e .  &&= and PJcke t t ,  t h e r e f o r e ,  have no 

r e l e v a n c e  t o  a  d e t e r m i n a t i o n  o f  s o v e r e i g n  immunity when t h e  

e n t i t y  i n  ques t ion  is a  county o r  o t h e r  s t a t e  agency. Moreover, 

because t h e  r u l e  of law a p p l i c a b l e  i n  t h e  i n s t a n t  c a s e  d i f f e r s  

from t h e  r u l e  of law app l i ed  i n  t h e  d e c i s i o n s  c i t e d  a s  c r e a t i n g  

con£ l i c t  , t h e r e  is a  l ack  of j u r i s d i c t i o n a l  c o n f l i c t .  lsen 



y .  C i t v  of Swots, 117 So.2d 731, 734-35 (F l a .  1960) .  

and Picktt c a n n o t  and do  n o t  p r o v i d e  t h e  b a s i s  f o r  

determining t h a t  t h e  Board owed a  common-law du ty  t o  t h e  P e t i t i o n e r  

h e r e i n .  The s o l e  b a s i s  f o r  a  de te rmina t ion  of l i a b i l i t y  a g a i n s t  

t h e  Board r e s t s  wi th  t h e  de te rmina t ion  of whether i t s  d e c i s i o n s  

were d i s c r e t i o n a r y  o r  o p e r a t i o n a l .  That  de te rmina t ion ,  made by 

t h e  t r i a l  c o u r t ,  and uncontes ted on appea l  t o  t h e  D i s t r i c t  Court ,  

must  s t a n d .  The D i s t r i c t  C o u r t ' s  assuming  a s  c o r r e c t ,  t h e  

d e t e r m i n a t i o n  t h a t  t h e  a l l e g e d  a c t s  o r  omiss ions  of t h e  Board 

were d i s c r e t i o n a r y ,  p r o v i d e s  no c o n f l i c t  w i t h  t h i s  C o u r t  ' s  

d e c i s i o n s  i n  L& o r  P i c k e t t .  

N e i t h e r  c a n  it be  s a i d  t h a t  t h e  i n s t a n t  d e c i s i o n  of t h e  

F i f t h  D i s t r i c t  Court  of Appeal c o n f l i c t s  wi th  U u z  v.  M e t r o ~ w  

W e  County, r. I n  holding t h a t  "no d u t y  e x i s t e d  t o  supe rv i se  

swimming i n  a  p o r t i o n  of  t h e  bay which was no t  des igna ted  a s  a  

p u b l i c  swimming a r e a n  M. a t  534, t h e  Th i rd  D i s t r i c t  Court  of 

Appeal  d i d  n o t  imp ly  t h a t  a  d u t y  migh t  e x i s t  had t h e  i n j u r y  

occurred i n  a  p o r t i o n  of t h e  bay des igna ted  a s  a  p u b l i c  swimming 

a r e a .  R a t h e r ,  t h e  C o u r t  r e l i e d  upon mite v. Dade Countv, 74 

So.2d 681 (F l a .  1954) ,  which it c i t e d  f o r  t h e  con ten t ion  t h a t  t h e  

c o u n t y ' s  f a i l u r e  t o  p e r f o r m  a  f u n c t i o n  c o n c e r n e d  a c t i v i t i e s  

performed by t h e  county i n  i ts  governmental c a p a c i t y  f o r  which 

t h e  county,  a s  a  p o l i t i c a l  subd iv i s ion  of t h e  S t a t e  of F l o r i d a ,  

is immune. Cruz suppor t s  Respondents'  con ten t ion  t h a t ,  p r i o r  t o  

t h e  enactment of S768.28, c o u n t i e s ,  a s  p o l i t i c a l  s u b d i v i s i o n s  of 



Cruz v .  Metropol i tan t h e  s t a t e ,  were immune f rom s u i t .  Dade 

C_ountv, a&xa, a t  534, n.1. 

. . 
B. e i s  no  dec1-n bv t h e  F 

9f A w ~ s a l  w t h  which t o  f i n d  c o n f l  

The D i s t r i c t  Court never determined,  concluded o r  s t a t e d  a  

b e l i e f  t h a t  t h e  d e c i s i o n  n o t  t o  p r o v i d e  l i f e g u a r d s  o r  o t h e r  

supe rv i so ry  personne l  was a  d i s c r e t i o n a r y ,  p lanning- leve l  d e c i s i o n  

immune f rom t o r t  l i a b i l i t y .  The ~ i s t r i c t  C o u r t  n e v e r  even  

addressed t h a t  i s s u e .  Rather ,  it accepted a s  c o r r e c t ,  a s  it is 

bound t o  do ,12  t h e  t r i a l  c o u r t ' s  u n c o n t e s t e d  r u l i n g  t h a t  t h e  

d e c i s i o n  no t  t o  provide supe rv i so ry  personne l  was a  d i s c r e t i o n a r y ,  

p lanning- leve l  d e c i s i o n  (A-25) . 
P e t i t i o n e r  a c t e d  a t  her  own p e r i l  i n  f a i l i n g  t o  appea l  o r  

o therwise  c o n t e s t  t h e  t r i a l  c o u r t  r u l i n g  t h a t  she  a rgues  prov ides  

t h e  b a s i s  f o r  c o n f l i c t  j u r i s d i c t i o n .  Because t h e  i s s u e  now 

c o n t e s t e d  was cons idered  o n l y  by t h e  t r i a l  c o u r t  and no t  r a i s e d  

before  t h e  d i s t r i c t  c o u r t ,  t h e r e  is no d e c i s i o n  by t h e  d i s t r i c t  

c o u r t  w i t h  w h i c h  t o  f i n d  c o n f l i c t .  

U c .  v.  Goodman, 276 So.2d 465, 466 (F l a .  1972) 

A s  i n  t h e  i n s t a n t  ca se ,  t h e  p e t i t i o n e r ,  Winn-Dixie, r a i s e d  

an  i s s u e  i n  t h e  t r i a l  c o u r t  which was no t  r a i s e d  on appea l  t o  

t h e  d i s t r i c t  c o u r t .  T h a t  i s s u e ,  t h e  f a i l u r e  t o  j o i n  a n  

ind i spensab le  p a r t y ,  was decided adverselv t o  Winn-Dixie a t  t h e  

12'1n a p p e l l a t e  proceedings  t h e  d e c i s i o n  of a  t r i a l  c o u r t  has  t h e  
presumption of c o r r e c t n e s s  and t h e  burden is on t h e  a p p e l l a n t  t o  - - 
d e m o n s t r a t e  e r r o r . "   leaa ate v.  Barne t t  Bank of -ee I 

0 377 So .2d 1150, 1152 (F l a .  1979) . 
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t r i a l  c o u r t  l e v e l .  Desp i te  t h a t  r u l i n g ,  t h e  t r i a l  c o u r t  found 

f o r  Winn-Dixie, which f i n d i n g  was appealed by Goodman. In  t h a t  

a p p e a l ,  Winn-Dixie, t h e  m, f a i l e d  t o  r a i s e  t h e  i s s u e  of 

f a i l u r e  t o  j o i n  an ind i spensab le  p a r t y  on cross-appeal  o r  o the r -  

wise.  When Winn-Dixie a t tempted t o  invoke c o n f l i c t  j u r i s d i c t i o n  

based on t h e  i s s u e  of f a i l u r e  t o  j o i n  an i n d i s p e n s a b l e  p a r t y ,  

t h i s  Court s t a t e d  -- 
"There is  no d e c i s i o n  by t h e  d i s t r i c t  c o u r t  
of  a p p e a l  a s  t o  j o i n d e r  o f  i n d i s p e n s a b l e  
p a r t i e s  w i t h  which t o  f i n d  c o n f l i c t . .  . .This 
c o u r t  is without  j u r i s d i c t i o n  under t h e  F l o r i d a  
C o n s t i t u t i o n  t o  c o n s i d e r  t h e  m e r i t s  of t h e  
cause." U. a t  466. 

P e t i t i o n e r ,  i n  t h e  i n s t a n t  c a s e ,  f a i l e d  t o  c o n t e s t ,  bo th  i n  

h e r  appea l  and response t o  t h e  Cross-Appeal, t h e  t r i a l  c o u r t ' s  

f i n d i n g  t h a t  t h e  d e c i s i o n  of t h e  Respondent Board was d i s c r e t i o n a r y  

and n o t  s u b j e c t  t o  t o r t  l i a b i l i t y .  

The i n s t a n t  D i s t r i c t  C o u r t  d e c i s i o n  n e v e r  a d d r e s s e d  o r  

announced a  r u l e  of law r e l a t i n g  t o  t h e  o p e r a t i o n  of a  swimming 

f a c i l i t y  o r  t o  t h e  d i s c r e t i o n a r y  n a t u r e  of t h e  Board 's  d e c i s i o n  

t o  provide supe rv i s ion .  The on ly  d e c i s i o n  made by t h e  D i s t r i c t  

C o u r t  was t h a t  t h e  purchase of insurance  does no th ing  t o  a l t e r  

t h e  a b s o l u t e  i m m u n i t y  w h i c h  a t t a c h e s  t o  d i s c r e t i o n a r y ,  

p lanning- leve l  a c t i v i t i e s  of governmental e n t i t i e s .  That  d e c i s i o n  

does no t  c o n f l i c t  wi th  any of t h e  d e c i s i o n s  c i t e d  by P e t i t i o n e r .  

C.  The  d i s t r i c t  c o u r t  d i d  n o t  mi-lv ~ r e c e d e n t  s o  . . as t o  c r e a t e  c o r n  i c t  ~ u r u d  

The i n s t a n t  d e c i s i o n  does  n o t  misapply t h e  p r e c e d e n t s  s e t  

a f o r t h  i n  I n a r a h a  v .  Dade Countv S c h o o l  Board, 450 So.2d 847 
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( F l a .  1984) ,  P e ~ a r t m e n t  of  Tr-wortation v .  Neil.s,gm, 419 So.2d 

1071  ( 1 9 8 2 ) ,  C i t v  o f  Dayton2 Beach v .  Pa lmer .  10  F.L.W. 189 

dominium Association. 
. . 

( F l a .  A p r i l  4 ,  1985)  o r  T r i a n o n  Park Con 

. . t v  of H-, 10 F.L.W. 210 ( F l a .  A p r i l  4, 1985) .  I n  

e a c h  o f  t h o s e  d e c i s i o n s ,  t h i s  Court  recognized t h e  con t inu ing  

v i t a l i t y  o f  a b s o l u t e  s o v e r e i g n  i m m u n i t y  f o r  j u d g m e n t a l ,  

g o v e r n m e n t a l  f u n c t i o n s .  The i n s t a n t  t r i a l  c o u r t  d e c i s i o n ,  

accep ted  a s  c o r r e c t  by t h e  Di s t r i c t  C o u r t ,  c o m p o r t s  w i t h  t h i s  

C o u r t ' s  d e c i s i o n s  i n  -, Neilson I U t v  of  Davtona Bea& 

y .  P a l m e r  and w. 
T h e  d i s t r i c t  c o u r t  s t a t e d  t h a t  S 2 8 6 . 2 8 ,  F l o r i d a  

S t a t u t e s  (1983) "remains i n  e f f e c t  a s  p a r t  of t h e  o v e r a l l  scheme 

of  t h e  L e g i s l a t u r e  r e l a t i n g  t o  t h e  waiver of sove re ign  immunity." 

(A-25, 26) . Based on t h e  t r i a l  c o u r t  I s  uncontes ted  r u l i n g  t h a t  

t h e  d e c i s i o n  w h e t h e r  o r  n o t  t o  p r o v i d e  l i f e g u a r d s  was a 

d i s c r e t i o n a r y ,  p l a n n i n g - l e v e l  d e c i s i o n ,  t h e  d i s t r i c t  c o u r t  

p r o p e r l y  a p p l i e d  "sovere ign  immunity t h e o r i e s "  and concluded t h a t  

"no th ing  i n  §286.28...0vercomes o r  a l t e r s  t h e  a b s o l u t e  immunity 

which a t t a c h e s  t o  ' p l a n n i n g - l e v e l  a c t i v i t i e s  of government ." 
A-26. The apparen t  b a s i s  f o r  t h i s  p roper  conc lus ion  is t h a t  

S286.28 c a n n o t  p r o v i d e  f o r  a  g r e a t e r  waiver t han  S768.28, t h e  

s t a t u t e  which i n c o r p o r a t e s  it. 

T h i s  c o n c l u s i o n  n e i t h e r  c o n f l i c t s  wi th  nor mi sapp l i e s  t h e  

p r e c e d e n t  s e t  f o r t h  i n  t h e  d e c i s i o n s  of U t v  of Davtrrna Bea& 

LlwAlCLPalmer, Trianon lspn o r  Ra ther ,  it comports 

w i th  t h o s e  d e c i s i o n s  by a l l o w i n g  f o r  t h e  c o n t i n u e d ,  a b s o l u t e  



immunity f o r  d i s c r e t i o n a r y ,  p lanning- leve l  a c t i v i t i e s  of govern- -* ment. 

Based on t h e  foregoing arguments, Respondents r e s p e c t f u l l y  

submi t  t h a t  (1) t h e  i n s t a n t  d e c i s i o n  d o e s  n o t  d i r e c t l y  and 

e x p r e s s l y  c o n f l i c t  wi th  any d e c i s i o n  c i t e d  by P e t i t i o n e r ;  and (2)  

t h i s  Court improperly g ran ted  c e r t i o r a r i  j u r i s d i c t i o n  t o  determine 

t h e  m e r i t s  of  t h i s  cause .  

CONCLUSION 

Based upon t h e  foregoing  reasons  and c i t a t i o n s  of a u t h o r i t y ,  

Respondents r e s p e c t f u l l y  urge t h i s  Honorable Court t o  a f f i r m  t h e  

F i f t h  D i s t r i c t  Court of  Appeal ' s  d e c i s i o n  t h a t  t h e  p u r c h a s e  o f  

i n s u r a n c e  d o e s  n o t h i n g  t o  a l t e r  t h e  a b s o l u t e  immunity which 

a t t a c h e s  t o  d i s c r e t i o n a r y ,  planning-level activities of government, 

--@ t h e r e b y  a f f i r m i n g  t h e  f i n a l  summary judgment i n  Respondents' 

f avo r ,  a l b e i t  f o r  d i f f e r e n t  reasons .  

A l t e r n a t i v e l y ,  Respondents r e s p e c t i v e l y  urge t h i s  Honorable 

Court t o  d i s c h a r g e  t h e  Writ of C e r t i o r a r i  a s  being improvident ly  

g ran ted  and thereby  l e a v e  i n t a c t  t h e  op in ion  of t h e  F i f t h  D i s t r i c t  

Court of Appeal. 

Respec t fu l ly  submit ted,  

PATTILLO & McKEEVER, P.A. 

DANIEL A. AMAT 
Pos t  O f f i c e  Box 1450 
Ocala, F l o r i d a  32678 
(904) 732-2255 

At torneys  f o r  Respondents 



ATE OF SERVICE 

I DO HEREBY CERTIFY t h a t  a copy of Respondents'  Answer Br ie f  

on t h e  Merits has  been se rved  by mail ,  t h i s  6 t h  day of December, 

1985, upon: 

James A. S i s s e r s o n ,  Pos t  Of f i ce  Box 1607, 
Melbourne, F l o r i d a  32935; and 

Arnold Ro Ginsberg,  410 Concord Bui ld ing ,  
66 West F l a g l e r  S t r e e t ,  M i a m i ,  F l o r i d a  33130. 

0 d o - L  
Daniel  Ao A m a t  


