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PRELIMINARY STATEMENT 

Issue XI1 of the Appellee's Answer Brief contains the 

Issue raised by the State as the Cross-Appellant; to-wit: 

Whether the Trial Court erred in granting the Defendant's 

Motion for Arrest of Judgment of Count I1 of the Indictment 

(Sexual Battery charge). 



TABLE OF CONTENTS 

PAGE - 

SUMMARY OF THE ARGUMENTS 

ARGUMENT 

ISSUE I: THE TRIAL COURT PROPERLY ADMITTED -- 
INTO EVIDENCE THE MODELS OF DUBOISE'S TEETH 
AND ALL TESTIMONY BASED UPON THE COMPARISON 
OF THOSE MODELS TO THE BITE MARK. 

ISSUE 11: THE TRIAL COURT PROPERLY ADMITTED 
THE TESTIMONY OF INMATE CLAUDE BUTLER RE- 
GARDING VOLUNTARY ADMISSIONS DUBOISE MADE 
SUBSEQUENT TO HIS LAWFUL ARREST. 

ISSUE 111: THE TRIAL COURT PROPERLY ADMITTED 
TESTIMONY RELATINGTO THE DEFENDANT'S 
INCULPATORY STATEMENTS DISCLOSED TO A FELLOW 
INMATE. 

ISSUE IV: THE TRIAL COURT DID NOT ERR IN 
RESERVING RULING ON DUBOISE'S MOTIONS TO 
SUPPRESS UNTIL THE ISSUES WERE RAISED ON 
A NEW TRIAL. 

ISSUE V: THE TRIAL COURT DID NOT ERR IN 
DENYING DUBOISE'S MOTION FOR MISTRIAL BASED 
UPON THE PROSECUTOR'S COMMENT DURING HIS 
SUMMATION TO THE JURY. 

ISSUE VI: THE TRIAL COURT DID NOT ERR IN 
DENYING THE DEFENDANT'S MOTION FOR MISTRIAL 
WHEN IT WAS DISCLOSED THAT WITNESS, CLAUDE 
BUTLER, RECOGNIZED ONE OF THE JURORS. 

ISSUE VII: THE EXCLUSION OF ONE PROSPECTIVE 
JUROR SO OPPOSED TO CAPITAL PUNISHMENT THAT 
HER IMPARTIALITY WAS AFFECTED DID NOT DEPRIVE 
DUBOISE OF AN IMPARTIAL JURY DURING THE 
GUILT/INNOCENCE PHASE OF TRIAL. 

ISSUE VIII: THE TRIAL COURT PROPERLY REVOKED 
APPELLANT'S PROBATION BASED UPON THE EVIDENCE 
ADDUCED AT TRIAL. 

ISSUE IX: THE TRIAL COURT DID NOT ERR IN 
SENTENCING DUBOISE TO DEATH AND IN OVER- 
RIDING THE JURY'S RECOMMENDATION OF LIFE 
IMPRISONMENT. 



TABLE OF CONTENTS cont .  

PAGE 

ISSUE X: THE DEATH SENTENCE IS APPROPRIATE 
IN THIS CASE BECAUSE THE EVIDENCE ESTABLISHED 
THAT THE DEFENDANT KNEW THAT LETHAL FORCE WAS 
CONTEMPLATED. 

ISSUE XI: THE TRIAL COURT DID NOT ERR IN 
SENTENCING DUBOISE TO DEATH AFTER FINDING 
THREE AGGRAVATING CIRCUMSTANCES AND NO 
MITIGATING CIRCUMSTANCES. 

ISSUE XII: THE TRIAL COURT ERRED IN GRANTING 
THEDANT'S MOTION FOR ARREST OF JUDGMENT. 

CONCLUSION 

CERTIFICATE OF SERVICE 



SUMMARY OF THE ARGUMENTS 

ISSUE I 

Though t h e  t r i a l  cou r t  found t h a t  DuBoise w a s  a r r e s t e d  

wouthout probable cause,  t h e  S t a t e  demonstrated by c l e a r  and 

convincing evidence,  t h a t  DuBoise consented t o  t h e  tak ing  of 

a d d i t i o n a l  d e n t a l  impressions approximately twelve hours a f t e r  

h i s  a r r e s t .  

ISSUE I1 

DuBoise v o l u n t a r i l y  d i sc losed  t h e  d e t a i l s  of t h e  murder of 

Barbara Grams t o  a fe l low inmate subsequent t o  h i s  lawful  a r r e s t  
.. _-. 

f o r  v i o l a t i n g  h i s  probat  ion.  The s ta tements  imp l i ca t ing  DuBoise 

i n  t h e  crime were not  obtained by law enforcement i n t e r r o g a t i o n  

o r  a s  a consequence of any i l l e g a l  i n c a r c e r a t i o n .  

ISSUE I11 

P o l i c e  d e t e c t i v e s  asked inmate Claude But le r  i f  he heard 

about t h e  murder; and, i f  But le r  should hear  anyth ing ,  t o  l e t  t h e  

p o l i c e  know. But le r  d id  not become a  " s t a t e  agent" simply by 

v i r t u e  of h i s  dec i s ion  t o  d i s c l o s e  t h e  defendant ' s  i nc r imina t ing  

s t a t emen t s .  



I S S U E I V  

Despite the  t r i a l  cour t  I s  i n s t r u c t i o n s  t o  have a l l  motions 

heard p r i o r  t o  t r i a l ,  the  defendant withheld h i s  motions t o  

suppress u n t i l  a f t e r  t r i a l  commenced and t h e  jury was sworn. The 

t r i a l  cour t  acted within i t s  d i s c r e t i o n  i n  reserving ru l ing  on 

t h e  suppression motions u n t i l  t he  conclusion of the  t r i a l .  

I S S U E  V 

Appellant has f a i l e d  t o  preserve t h i s  i ssue  fo r  appe l l a t e  

review. Furthermore, the  prosecutor  never suggested t h a t  he  

should be considered a  13 th  ju ro r ;  t o  the  cont rary ,  the  

prosecutor  advised the  jury t h a t  he might have inadver tent ly  

f a i l e d  t o  respond t o  an i s sue  ra i sed  by t h e  defense during h i s  

c los ing  argument. The prosecutor ' s  comment did no more than 

advise  the  ju ro r s  t o  hold the  S t a t e  t o  i t s  burden i n  r e f u t i n g  the 

defendant I s  "lack of evidence" argument. 

I S S U E  V I  

Although witness Claude But ler  r e c a l l e d  having seen one of 

the  ju ro r s  before ,  the  ju ro r  did not recognize Butler .  The 

c o u r t ' s  inquiry was s u f f i c i e n t  t o  r e f u t e  any a l l e g a t i o n  of juror  

misconduct. 



* ISSUE VII 

The unobjected t o  excusa l  of one j u r o r  because of h e r  

oppos i t i on  t o  c a p i t a l  punishment d i d  no t  deny DuBoise an 

i m p a r t i a l  j u r y .  

ISSUE VIII 

The conscience of t h e  c o u r t  was s a t i s f i e d  t h a t  DuBoise 

v i o l a t e d  one o r  more of t h e  cond i t i ons  of h i s  p roba t ion .  

ISSUE IX 

The t r i a l  c o u r t ' s  w r i t t e n  sen tenc ing  o rde r  demonstrates 

t h a t  t h e  Tedder s t anda rds  were s a t i s f i e d .  -* 

ISSUE X 

Robert  DuBoise was p rope r ly  sentenced t o  dea th  a f t e r  he 

p a r t i c i p a t e d  i n  t h e  a t tempted robbery,  he s t r u g g l e d  with  Barbara 

Grams, he  raped Barbara Grams, and he knew Barbara Grams would be 

k i l l e d  a f t e r  she  recognized Ray Garcia .  

ISSUE XI 

The t r i a l  c o u r t ' s  f i n d i n g  of  t h r e e  aggrava t ing  

c i rcumstances  and no m i t i g a t i n g  c i rcumstances  suppor t s  t h e  

impos i t ion  of t h e  dea th  pena l ty .  



ISSUE I 

ARGUMENT 

THE TRIAL COURT PROPERLY ADMITTED INTO 
EVIDENCE THE MODELS OF DUBOISE'S TEETH AND 
ALL TESTIMONY BASED UPON THE COMPARISON OF 
THOSE MODELS TO THE BITE MARK. 

During t h e  i n i t i a l  po l i ce  i n v e s t i g a t i o n  i n t o  t h e  murder 

of Barbara Grams, Detect ive Saladino obtained voluntary 

bitemark impressions i n  beeswax from a number of suspects ,  

including t h e  defendant,  Robert DuBoise. (R. 938, 2595-2599) 

On September 20, 1983, DuBoise v o l u n t a r i l y  accompanied 

Detect ive Saladino t o  t h e  po l i ce  s t a t i o n  where DuBoise was 

photographed, f inge rp r in ted  and h i s  bitemark impressions were 

taken. (R.942, 2599-2600) A t  t h e  time the  "beeswax" 

impressions were taken,  DuBoise t o l d  Detect ive Saladino ". . 
.I  know you ' re  doing everybody, so  I have nothing t o  hide.  Go 

ahead and do it  . I 1  (R.2600) 

Af ter  rece iv ing  confirmation from D r .  Souviron t h a t  t h e  

bitemark impressions obtained from DuBoise were cons is  t e n t  

with t h e  bitemark l e f t  on Barbara Grams face ,  the  po l i ce  took 

DuBoise i n t o  custody a t  approximately 3:30 a.m. on October 22, 

1983. (R.1003, 2602) During previous encounters with DuBoise, 

Detect ive Saladino always found DuBoise t o  be q u i e t ,  easygoing 

and cooperat ive.  (R. 2682) However, a f t e r  DuBoise was 

a r r e s t e d ,  he became very angry, v i o l e n t  and h o s t i l e ;  DuBoise 

attempted t o  b i t e  and k ick  t h e  o f f i c e r s  who t ranspor ted  him 



from t h e  p o l i c e  s t a t i o n  t o  c e n t r a l  booking. (R. 1003,2682) 

A t  approximately 6:30 a.m. on t h e  morning of h i s  

a r r e s t ,  DuBoise rece ived  an i n j e c t i o n  of 10 mg. o f  "Haldol". 

(R. 1538,2859) De tec t ive  Saladino confer red  wth c l i n i c  

personnel  and confirmed t h a t  t h e  e f f e c t s  of  Haldol were very  

s h o r t  - -  t h e  medicine was t o  calm DuBoise; it reached i t s  peak 

a f t e r  approximately 1 1 /2  hours  and would no t  a f f e c t  t h e  

de fendan t ' s  mental f a c u l t i e s .  (R.2682-2683) 

A t  approximately 3:00 p.m. on October 22, a  s ea rch  

warrant  was i s sued  by C i r c u i t  Judge G r i f f i n  t o  o b t a i n  

a d d i t i o n a l  b i temark impress ions  from DuBoise. (R-2675,  2676, 

2677, 2603) The p o l i c e  d e t e c t i v e s  went t o  t h e  j a i l  a t  

approximately 4:00 p.m. and explained t h e i r  purpose and why 

they  were p i ck ing  up DuBoise. (R.2675, 2684) DuBoise s a i d ,  "I 

have nothing t o  h i d e .  A s  a ma t t e r  of  f a c t ,  I want you t o  go 

ahead and do i t ."  (R.2675) Though t h e  o f f i c e r s  had t h e  s e a r c h  

warrant  i n  t h e i r  pos ses s ion ,  they  d id  not  s e r v e  t h e  warrant  

because DuBoise consented t o  g iv ing  a d d i t i o n a l  d e n t a l  

impress ions .  (R.2604, 2606, 2675) 

When DuBoise was advised of t h e  purpose of t h e  d e n t a l  

procedure ,  he t o l d  t h e  o f f i c e r s :  

"Fine,  Go ahead and do it" (R.2604,2684) 

". . .I want t o  do it and g e t  over wi th .  
I ' l l  prove t o  you I d id  not  b i t e  t h a t  
g i r l .  " (R. 2605,2684) 



"I d i d n ' t  have anything t o  do with it." 
(R. 2684) 

I I Because DuBoise sought t o  prove" t h a t  he d i d n ' t  b i t e  

t h e  g i r l  and consented t o  the  a d d i t i o n a l  denta l  impressions,  

Detect ive Saladino f e l t  t h a t  it was unnecessary t o  serve  t h e  

warrant .  (R.2684) DuBoise was t ranspor ted  t o  D r .  Powell ' s  

o f f  i c e  and remained a t  t h e  dent is  t I s  o f f  i c e  f o r  approximately 

f i v e  hours.  (R.897,888) While a t  D r .  Powell 's  o f f i c e ,  DuBoise 

was t o l d  repeatedly t h a t  he did not have t o  volunteer  f o r  t h e  

den ta l  impressions and photographs. (R.2606) According t o  D r .  

Powell, DuBoise was cooperat ive;  DuBoise was not angry and did 

not objec t  t o  any of the  procedures,  he did not s l u r  h i s  

speech and he did not appear t o  be under t h e  inf luence of any 

substance.  (R.898, 905) DuBoise walked i n t o  the  o f f i c e  i n  a 

p e r f e c t l y  normal manner. DuBoise communicated with D r .  Powell 

"perfect ly1 ' .  (R. 905) 

Though the  court  determined t h a t  DuBoisels i n i t i a l  

a r r e s t  was i n v a l i d ,  t h e  t r i a l  cour t  found t h a t  DuBoise 

consented t o  t h e  tak ing  of t h e  ac4dit ional  denta l  impressions 

a t  t h e  d e n t i s t ' s  o f f i c e .  (R.1803) 

Furthermore, D r .  Powell agreed t h a t  t h e r e  was b a s i c a l l y  

no d i s t i n c t i o n  between the  s tone  model made from the  o r i g i n a l  

beeswax impressions of DuBoisels t e e t h  and the  " f i r s t  

generation" c a s t  of t h e  s o f t  impressions made a f t e r  DuBoise ' s  



arrest. (R.855) 

The principle is well-settled that the issue of whether 

a valid consent to a search has been given is a question of 

fact for determination by the trial court and the court's 

finding will not be overturned on appeal unless clearly 

erroneous. James v. State, 223 So.2d 52, 56-57 (Fla. 4th DCA 

1969) . A warrantless entry is valid where consent is 

voluntarily and freely given. Schneckloth v. Bustamonte, 412 

U.S. 218, 93 S.Ct. 2041, 36 L.Ed.2d 854 (1973). Whether an 

accused's consent was freely and voluntarily given is to be 

determined from the totality of the circumstances and the 

burden is on the State to prove voluntariness. - Id.; Bumper v. 

North Carolina, 391 U.S. 543, 88 S.Ct. 1788, 20 L.Ed.2d 797 

(1968). To sustain its burden, the State must prove voluntary 

consent by clear and convincing evidence. Norman v. State, 

379 So.2d 643 (Fla. 1980). 

In the instant case, there is ample support for the 

trial court's conclusion that the consent was voluntarily and 

freely given. The unrebutted testimony established that 

DuBoise was anxious to attempt to extricate himself from his 

predicament and adamently told the officers to "go ahead", "I 

want you to do it", "I'll prove to you that I did not bite the 

girl". During Detective Saladino's preliminary 

investigations, DuBoise anxiously cooperated and freely 

consented to the taking of his photographs, fingerprints and 

bitemark impressions in an effort to exclude himself from the 



c a t e g o r y  o f  s u s p e c t s .  Once t h e  i n v e s t i g a t i o n  focused  

p r i m a r i l y  on DuBoise, t h e  de fendan t  became even more adament 

abou t  "proving" h i s  innocence .  

The examining d e n t i s t ,  D r .  Powel l ,  conf i rmed t h e  

d e f e n d a n t ' s  speech  was n o t  impa i red ;  DuBoise walked i n t o  t h e  

o f f i c e  i n  a  p e r f e c t l y  normal manner and h e  d i d  n o t  o b j e c t  t o  

any o f  t h e  p rocedures  employed d u r i n g  t h e  f i v e - h o u r  p e r i o d  h e  

remained a t  D r .  P o w e l l ' s  o f f i c e .  The S t a t e ' s  u n c o n t r a d i c t e d  

e v i d e n c e  r e f u t e d  any i n f e r e n c e  t h a t  DuBoise was n o t  a c t i n g  

under  h i s  own f r e e  w i l l  when h e  agreed  t o  t h e  a d d i t i o n a l  

d e n t a l  i m p r e s s i o n s .  - See ,  e . g .  A t k i n s  v. S t a t e ,  452 So.2d 529,  

532 ( F l a .  1984) [ even  i f  d e f e n d a n t  was i n t o x i c a t e d  when 

a r r e s t e d ,  h i s  consen t  g i v e n  several h o u r s  l a t e r  were n o t  

i n v a l i d ]  

Whether o r  n o t  consen t  h a s  a c t u a l l y  been g i v e n  o r  i s  

s imply  a  m a n i f e s t a t i o n  o f  c o n s e n t  produced b y  c o e r c i o n  i s  a  

q u e s t i o n  f o r  t h e  t r i a l  judge ,  and h i s  d e t e r m i n a t i o n  must b e  

a c c e p t e d  on a p p e a l  u n l e s s  c l e a r l y  e r r o n e o u s ,  James v. S t a t e ,  

223 So.2d a t  556, J o r d a n  v. S t a t e ,  384 So.2d 277, 279  l la. 

4 t h  DCA 1980) .  Sub j u d i c e ,  t h e  t r i a l  c o u r t  w a s  s a t i s f i e d  t h a t  

DuBoise v o l u n t a r i l y  p e r m i t t e d  o r  e x p r e s s l y  i n v i t e d  and a g r e e d  

t o  t h e  t a k i n g  of  a d d i t i o n a l  d e n t a l  impress ions .  - See ,  J o r d a n ,  

384 So.2d a t  279. The t r i a l  c o u r t ' s  r u l i n g  on a  motion t o  

s u p p r e s s  comes t o  t h e  a p p e l l a t e  c o u r t  c l o t h e d  w i t h  a 

presumpt ion  o f  c o r r e c t n e s s ;  and ,  i n  t e s t i n g  t h e  accuracy  o f  

t h e  t r i a l  c o u r t ' s  c o n c l u s i o n ,  t h e  a p p e l l a t e  c o u r t  s h o u l d  

i n t e r p r e t  t h e  e v i d e n c e  and a l l  r e a s o n a b l e  i n f e r e n c e s  and 



d e d u c t i o n s  c a p a b l e  o f  b e i n g  drawn t h e r e f r o m  i n  t h e  l i g h t  most 

f a v o r a b l e  t o  s u s t a i n  t h o s e  c o n c l u s i o n s .  McNamara v .  S t a t e .  

So. 2d ( F l a  . Johnson v .  S t a t e ,  So. 2d 

( F l a .  1983) .  

DuBoise c l a i m s  t h a t  t h e  p r o s e c u t o r  below d i d  n o t  

a t t e m p t  t o  r e l y  upon t h e  s e a r c h  w a r r a n t . "  ( B r i e f  of  A p p e l l a n t  

a t  22,  c i t i n g  R.1541, 1795-1812) The r e c o r d  b e l i e s  t h e  

d e f e n d a n t ' s  c l a i m ,  t o  w i t :  

[THE COURT]: L e t  m e  make t h e  r e c o r d  c l e a r .  
I ' m  f i n d i n g  t h e r e  i s  i n s u f f i c i e n t  p r o b a b l e  
cause  f o r  t h e  arrest  i n  t h i s  c a s e .  It i s  
v e r y ,  v e r y  c l e a r .  

Now why does  it n o t  make any d i f f e r e n c e ?  

[PROSECUTOR]: Judge ,  j u s t  p a r e n t h e t i c a l l y .  
I u n d e r s t a n d  t h e  C o u r t ' s  r u l i n g .  Judge 
G r i f f i n  i s s u e d  a  s e a r c h  w a r r a n t ,  a Court  
o f  competent j u r i s d i c t i o n ,  i s s u e d  a s e a r c h  
w a r r a n t  i n  t h i s  c a s e  and found p r o b a b l e  
c a u s e ,  and t h e  C o u r t ' s  t h e o r y  o f  n o t  
a l l o w i n g  --  
[THE COURT] : Excuse m e ,  excuse  m e .  I have  
found t h e r e  i s  no p r o b a b l e  c a u s e .  I f  I a m  
wrong t h e  D i s t r i c t  Court  w i l l ,  o r  t h e  
Supreme Court  w i l l  c o r r e c t  m e .  

Now you s a y  it d o e s n ' t  make any 
d i f f e r e n c e .  Why does  it n o t  make any 
d i f f e r e n c e ?  

[PROSECUTOR]: Because M r .  DuBoise 
consen ted  t o  h i s  t e e t h  b e i n g  g i v e n  a t  D r .  
P o w e l l ' s  o f f i c e .  

(R. 1795) 

A s  ev idence  b y  t h e  f o r e g o i n g ,  t h e  S t a t e  d i d  n o t  abandon 

any argument t h a t  t h e  s e a r c h  w a r r a n t  i s s u e d  subsequent  t o  

DuBoise's a r r e s t  w a s  v a l i d .  The t r i a l  c o u r t ' s  r u l i n g  may b e  

upheld  under  any a p p r o p r i a t e  t h e o r y .  Hamelmann v .  S t a t e ,  113  



So.2d 394, 397 ( F l a .  1st  DCA 1959) ;  Smith v .  P h i l l i p s ,  455 U.S. 

209, 71 L.Ed.2d 78,  85;  102 S.Ct .  940 (1982) ( n . 6 ) .  The v a l i d i t y  

o f  t h e  s e a r c h  war ran t  was no t  c o n t e s t e d  and t h e  o f f i c e r ' s  

de t e rmina t i on  t h a t  it was unnecessary  t o  s e r v e  t h e  s e a r c h  war ran t  

i n  l i g h t  o f  DuBoise ls  consen t  does no t  d imin i sh  t h e  v a l i d i t y  o f  

t h e  s e a r c h  war ran t  o r  r e n d e r  t h e  a d d i t i o n a l  d e n t a l  impress ions  

i n a d m i s s i b l e .  r ecogn ized  United S t a t e s  v .  Ven t r e sca ,  

U.S. 102 ,  13 L.Ed.2d 684, 85  S.Ct.  741 (1965) " i n  a d o u b t f u l  o r  

marg ina l  c a s e  a s e a r c h  under a war ran t  may be s u s t a i n a b l e  where 

wi thou t  one i t  would f a l l . "  13 L.Ed.2d a t  687. The Supreme 

Court  h a s  dec l i ned  t o  adopt  a per se r u l e  exc lud ing  evidence  - 

s e i z e d  subsequent  t o  an  i l l e g a l  a r r e s t .  Uni ted  S t a t e s  v .  Leon, 

468 U.S. 677, 104 S.Ct.  3405, 82 L.Ed.2d 677, 690, c i t a t i o n s  

@ omi t t ed .  - Sub j u d i c e ,  t h e  o f f i c e r s  a c t e d  i n  good f a i t h  i n  seek ing  

a war ran t  f o r  t h e  p rocedure  and y e t  found it unnecessa ry  t o  

execu t e  t h e  war ran t  i n  l i g h t  o f  DuBoisels  consen t  i n  an  e f f o r t  t o  

e x o n e r a t e  h imse l f  by submi t t i ng  t o  a d d i t i o n a l  d e n t a l  impress ions .  

Though DuBoise may have be l i eved  t h a t  no i n c r i m i n a t i n g  ev idence  

would be found, ( 1 )  DuBoise was no t  deceived about  t h e  purpose  o f  

t h e  d e n t a l  p rocedure ,  ( 2 )  he  was cohe ren t  and i n  f u l l  c o n t r o l  o f  

h i s  f a c u l t i e s ,  and,  (3 )  c o n s i s t e n t  w i th  h i s  p r i o r  w i l l i n g n e s s  t o  

g i v e  h i s  "bi temark impress ions" ,  DuBoise consented  t o  t h e  d e n t a l  

p rocedures .  I n  view of  t h e  " t o t a l i t y  o f  t h e  c i rcumstances" ,  t h e  

d e n t a l  impress ions  ob t a ined  subsequent  t o  t h e  de fendan t  I s  a r r e s t  

were p r o p e r l y  in t roduced  i n t o  evidence  a t  t r i a l .  



ISSUE I1 

ARGUMENT 

THE TRIAL COURT PROPERLY ADMITTED THE 
TESTIMONY OF INMATE CLAUDE BUTLER 
REGARDING VOLUNTARY ADMISSIONS DUBOISE 
MADE SUBSEQUENT TO HIS LAWFUL ARREST. 

DuBoise argues  t h a t  confess ions  secured a s  t h e  r e s u l t  

of an i l l e g a l  a r r e s t  a r e  inadmiss ib le  a s  v i o l a t i v e  of t h e  

Fourth  Amendment, u n l e s s  t h e  S t a t e  can prove t h a t  i n t e rven ing  

even t s  have broken t h e  cause o r  l i n k  between t h e  i l l e g a l  

a r r e s t  and t h e  confess ion .  I n  support  of h i s  c la im,  DuBoise 

r e l i e s  on Taylor  v .  Alabama, 457 U.S. 687, 73 L.Ed.2d 314, 102 

S.Ct.  2664 (1982),  Dunaway v .  New York, 442 U.S. 200, 60 

L.Ed.2d 824, 99 S.Ct. 2248 (1979) and Brown v .  I l l i n o i s ,  422 

U.S. 590, 45 L.Ed.2d 416, 95 S .Ct .  2254 (1975). Each of  t h e  

cases  r e l i e d  upon by t h e  defendant involves  confess ions  

ob ta ined  dur ing  c u s t o d i a l  i n t e r r o g a t i o n  by p o l i c e  o f f i c e r s  

a f t e r  t h e  de fendan t ' s  i l l e g a l  a r r e s t s .  Sub j u d i c e ,  t h e  

i nc r imina t ing  s ta tements  - -  a t  b a r  were not  obta ined by t h e  

p o l i c e  dur ing  any i l l e g a l  d e t e n t i o n  and i n t e r r o g a t i o n  b u t  were 

vo lun ta ry  d i s c l o s u r e s  made t o  a ce l lma te  fol lowing DuBoise's 

lawful  i n c a r c e r a t i o n .  The t r i a l  cou r t  wholly r e j e c t e d  

DuBoise's c la im t h a t  inmate B u t l e r  w a s  an agent  of t h e  S t a t e  

and concluded t h a t  Bu t l e r  w a s  l awfu l ly  under a r r e s t  when h i s  

admissions were made. 

A s  p r ev ious ly  recognized ,  t h e  United S t a t e s  Supreme 

Court has re fused  t o  adopt a per s e  r u l e  t h a t  would render  - 



inadmiss ib le  i n  t h e  p r o s e c u t i o n ' s  ca se - in -ch ie f  "any evidence 

t h a t  came t o  l i g h t  through a cha in  of causa t ion  t h a t  began 

wi th  i l l e g a l  a r r e s t . "  Leon, 82 L.Ed.2d a t  690. C i t i n g  Brown 

v .  I l l i n o i s ,  supra .  

I n  Brown v .  I l l i n o i s .  t h e  cou r t  s e t  f o r t h  t h e  s t anda rd  

f o r  determining whether an accused ' s confess ion  w a s  t a i n t e d  by 

' an t eceden t '  i l l e g a l i t y :  

1 1  The ques t ion  whether a confess ion  is  t h e  
product  of a f r e e  w i l l .  . . must b e  
answered on t h e  f a c t s  o f  each c a s e .  No 
s i n g l e  f a c t  i s  d i s p o s i t i v e .  . . The 
Miranda warnings a r e  an important  f a c t o r ,  
t o  be s u r e ,  i n  determining whether t h e  
confess ion  i s  ob ta ined  by e x p l o i t a t i o n  of  
an i l l e g a l  a r r e s t .  But t hey  a r e  no t  t h e  
on ly  f a c t o r  t o  be cons idered .  The 
temporal proximity  of t h e  a r r e s t  and t h e  
con fes s ion ,  t h e  presence of i n t e rven ing  
c i rcumstances ,  and p a r t i c u l a r l y ,  t h e  
purpose and f l ag rancy  of  t h e  o f f i c i a l  
misconduct a r e  a l l  r e l e v a n t .  The 
v o l u n t a r i n e s s  o f  t h e  s ta tment  is  a  
t h re sho ld  requirement .  And t h e  burden of 
showing a d m i s s i b i l t y  r e s t s ,  o f  cou r se ,  on 
t h e  prosecu t ion ."  I d . ,  a t  603-604, 45 
L.Ed.2d 416, 95 S .Ct .  2254 ( foo tno te s  and 
c i t a t i o n s  omi t t ed ) .  

See a l s o  Dunaway v.  New York, 442 U.S. 
200, 218, 60 L.Ed.2d 824, 99 S.Ct.  2248 
(1979). 

Sub j u d i c e ,  t h e r e  w a s  no causa l  connect ion between - 
DuBoisels  vo lun ta ry  d i s c l o s u r e s  t o  h i s  ce l lmate  and h i s  

o r i g i n a l  a r r e s t .  The t r i a l  cou r t  determined t h a t  t h e  

de fendan t ' s  v a l i d  i n t e rven ing  a r r e s t  f o r  t h e  v i o l a t i o n  of  

p roba t ion  w a s  s u f f i c i e n t  t o  purge t h e  t a i n t  of t h e  o r i g i n a l  



i l l e g a l  a r r e s t .  Whether DuBoise may o r  may no t  have been 

a r r e s t e d  f o r  v i o l a t i n g  h i s  p roba t i on  s o l e l y  on a  t e c h n i c a l  ground 

i s  o f  no impor t ;  Elis November a r r e s t  was concededly v a l i d  and 

r e v e r s i b l e  e r r o r  cannot  be p r e d i c a t e d  on c o n j e c t u r e  o r  

s u p p o s i t i o n .  S u l l i v a n  v .  S t a t e ,  303 So.2d 632, 635 ( F l a .  1974) .  -- 
DuBoise's i n c u l p a t o r y  s t a t e m e n t s ,  having been d i s c l o s e d  t o  a  

f e l l ow  inmate subsequent  t o  t h e  d e f e n d a n t ' s  l awfu l  a r r e s t ,  were 

n o t  s u b j e c t  t o  e x c l u s i o n  a s  t h e  p roduc t  o f  an  i l l e g a l  a r r e s t .  



ISSUE 111 

ARGUMENT 

THE TRIAL COURT PROPERLY ADMITTED 
TESTIMONY RELATING TO THE DEFENDANT'S 
INCULPATORY STATEMENTS DISCLOSED TO A 
FELLOW INMATE. 

When inmate Claude Butler was called by the State to 

testify, the defense, for the first time, sought to exclude 

Butler's testimony arguing that Butler was a "State agent1'l/ 

(R.1026). Claude Butler and Robert DuBoise were amoung the 

sixteen inmates confined in a "behaviorial observation" cell 

at the Hillsborough County Jail (R.2337-2522; 1035, 1049). 

Though Butler did not recognize the defendant when DuBoise was 

first brought into the jail, Butler eventually remembered 

having seen DuBoise around Clearfield Park. 

Detective Saladino met with Butler concerning his 

unrelated case. DuBoisels name was mentioned sometime during 

the conversation and Saladino asked if DuBoise talked about 

his case (R.2687). According to Detective Saladino Butler 

indicated that he was in the same cell with DuBoise and 

DuBoise was talking about [this girl]. (R.2687) Butler was 

quite vague and Saladino asked him, "What did you hear?". 

According to Saladino, the officers "sort" of told Butler, "If 

T/ The prosecutor objected to the defendant's untimely 
motion brought during the middle of trial. (R.1030) 



you see any th ing ,  h e a r  c o n v e r s a t i o n ,  c a l l  u s .  See what you can 

do f o r  u s  o r  whatever  . I 1  (R.2687) 

[Defense Counsel]  Q.  Nobody asked him t o  f i n d  
o u t  what he  could  f i n d  o u t ?  

[ D e t e c t i v e  Sa l ad ino ]  A.  No, no t  r e a l l y .  

(R. 2687) 

According t o  Claude B u t l e r ,  "He [ D e t e c t i v e  Sa l ad ino ]  asked him: 

" I f  Robert  s a i d  any th ing  p e r t a i n i n g  t o  t h i s  
c a s e  , I 1  he  s a i d ,  " I f  I d i d n ' t  mind, t o  g i v e  
him a  c a l l . "  H e  never  gave m e  a  d i r e c t  o r d e r  
t e l l i n g  m e  t o  g i v e  him a c a l l . "  

(R.1073) 
[Defense Counsel]  Q.  . . .Did, pe rhaps ,  
counsman asked you t o  see what you can f i n d  
ou t  about  DuBoise o r  what he  may have had t o  
s ay?  

[ B u t l e r ]  A .  No, I d o n ' t  remember e i t h e r  one 
o f  them t e l l i n g  m e  t o  see what I could  f i n d  
o u t .  

[Defense Counsel]  Q. A t  some l a te r  p o i n t  i n  
t i m e ,  Sa l ad ino  t o l d  you t o  c a l l  him, though,  
i f  Robert  had t o l d  you any th ing  else o r  s a i d  
any th ing  e l s e ?  

[ B u t l e r ]  A. H e  s a i d  i f  I wanted -- he d i d n ' t  
p u t  it l i k e  t h a t .  H e  s a i d  more l i k e ,  you 
know, i f  I wanted t o ,  you know, i f  I had 
any th ing  else t h a t  I wanted t o  s ay  o r  i f  I 
remembered any th ing  else t h a t  he s a i d ,  t o  
g i v e  him a  c a l l .  



B u t l e r  d i d  n o t  know what f e l o n y  murder was and B u t l e r  

b e l i e v e d  t h a t ,  i n  t h e  long  r u n ,  h e  would be h e l p i n g  DuBoise more 

t h a n  h u r t i n g  him. (R.1042,1049,2780).  B u t l e r  gave a sworn 

s t a t e m e n t  t o  t h e  S t a t e  A t t o r n e y ' s  o f f  i c e  r e g a r d i n g  t h e  admiss ions  

made by DuBoise and was a d v i s e d ,  on t h e  r e c o r d ,  t h a t  t h e  S t a t e  

c o u l d  n o t  and would n o t  promise  B u t l e r  a n y t h i n g  i n  r e t u r n  f o r  h i s  

t e s t i m o n y  (R.1045).  A t  t h e  t i m e  o f  t h e  sworn s t a t e m e n t ,  t h e  

p r o s e c u t o r  a d v i s e d  B u t l e r ,  

I I And I have t o l d  you and I am go ing  t o  s t a t e  
s o  t h a t  it w i l l  be  p a r t  o f  t h e  permanent 
r e c o r d ,  w e  a p p r e c i a t e  what you a r e  doing b u t  
I am n o t  go ing  t o  make any promises a t  t h i s  
p o i n t  i n  t i m e  concern ing  your s e n t e n c e s  o r  
your  c u r r e n t  c h a r g e s .  Do you have  any 
problems w i t h  t h a t ? "  - -, . 

(R. 1083) 

B u t l e r  e n t e r e d  a p l e a  and was sen tenced  t o  f i v e  y e a r s  

imprisonment on h i s  pending c h a r g e s  ( ~ . 1 0 4 6 ) .  The p r o s e c u t o r  who 

was p r e s e n t  a t  t h e  t i m e  B u t l e r  gave h i s  sworn s t a t e m e n t  was n o t  

invo lved  i n  B u t l e r ' s  change of  p l e a  o r  s e n t e n c i n g  (R.1086). The 

s e n t e n c e  was t h e  same a s  t h a t  r e c e i v e d  by B u t l e r ' s  co-defendant  

(R.1084-1085). B u t l e r  r e a d i l y  admi t t ed  h i s  g u i l t  on t h e  V . O . P .  

and b a t t e r y  charges  and was a b l e  t o  t a k e  advantage  o f  a  f a v o r a b l e  

p l e a  agreement 31 and t o  t h e  f a c t  t h a t  B u t l e r ' s  co-defendant  

3 j  The kidnapping,  g rand  the t t  and armed robbery  i n c i d e n t  
i n v o l v e d  B u t l e r  and two o f  h i s  c o h o r t s .  B u t l e r  and h i s  
companions concocted  a scheme t o  p u r p o r t e d l y  k idnap one o f  t h e  
c o h o r t s ,  s t e a l  t h e  company van t h a t  t h e i r  companion would b e  

a d r i v i n g  and se l l  t h e  van (R. 1085- 1086) .  



had been caught i n  a "bunch of l i e s " .  (R.1084) 

Despite the  f a c t  t h a t  DuBoise was aware t h a t  Butler  had 

advised the  po l i ce  of h i s  ja i lhouse  admissions, DuBoise continued 

t o  speak with Butler  about t h i s  case up u n t i l  t he  time of t r i a l  

(R.1049). In  l i g h t  of the  f a c t  t h a t  Butler  received no b e n e f i t  

from t h e  S t a t e  i n  exchange fo r  h i s  testimony and inasmuch a s  

But ler  was e s s e n t i a l l y  t e s t i f y i n g  agains t  h i s  f r i end ,  Butler  was 

asked point-blank why he was t e s t i f y i n g .  According t o  Bu t l e r ,  he 

volunteered h i s  testimony because (1) he did not condone forc ing  

a woman t o  do anything agains t  her  w i l l  and (2) Butler  did not  

f e e l  t h a t  Robert DuBoise should take t h e  whole "rap1' f o r  the  

of fense  (R.1047). Butler  bel ieved t h a t  he was helpiflg. DuBoise 

(R. 1048) . 
The t r i a l  cour t  found t h a t  Butler  was not an agent of law 

enforcement a t  the  time the  admissions were made. A s  t he  t r i a l  

cour t  noted,  "I don ' t  know of any law t h a t  says law enforcement 

c a n ' t  go t o  a cel lmate and say, "Have you heard anything? answer, 

no. I f  you hear anything,  l e t  me know." (R.1029) 

But ler  was not t o l d  t o  i n t e r r o g a t e  DuBoise nor d i rec ted  t o  

engage DuBoise i n  conversation about the  murder, Butler  was not  

paid a s  a po l i ce  informant, Butler  was not promised anything by 

t h e  S t a t e ,  no ruse  was crea ted  t o  der ive information from 

DuBoise, nor did the  S t a t e  suggest t h a t  Butler  employ any 

techniques t o  obta in  any statements from DuBoise. 



A s  previously recognized, the  t r i a l  c o u r t ' s  r u l i n g  on a  

motion t o  suppress i s  presumptively c o r r e c t ,  and t h i s  cour t  

should i n t e r p r e t  the  evidence and reasonable inferences and 

deductions drawn from the  evidence i n  a  manner most favorable t o  

sus ta in ing  the  t r i a l  c o u r t ' s  r u l i n g .  McNamara v .  S t a t e ,  357 

So.2d 410 (Fla .  1978), Johnson v .  S t a t e ,  438 So.2d a t  776. As 

t h i s  cour t  recognized i n  Johnson, supra,  United S t a t e s  v.  Henry, 

447 U.S. 264, 100 S.Ct. 2183, 65 L.Ed.2d 115 (1980) and Malone 

v .  S t a t e ,  390 So.2d 338 (Fla .  1980) do not impose on the  po l i ce  

an a f f i rma t ive  duty t o  t e l l  an informer t o  s top  t a l k i n g  with t h e  

suspect  and not approach them again nor do they requ i re  t h a t  

informers be segregated from the  r e s t  of the  j a i l ' s  population. 

I n  Maine v .  Moulton, 38 C r . L .  3037, 3042 (1985) f i v e  of the  

Supreme Court J u s t i c e s  held t h a t  t h e  S ix th  Amendment i s  v io la ted  

when t h e  S t a t e  obta ins  incr iminat ing statements by "knowingly 

circumventing the  accused's r i g h t  t o  have counsel present  i n  a  

confronta t ion  between the  accused and a  S t a t e  agent." Here, 

Butler  was not a  S t a t e  agent ,  t h e  po l i ce  did nothing more than 

ask Butler  i f  he had heard anything from BuBoise about the  murder 

and - i f  he should hear  anything, t o  l e t  the  o f f i c e r s  know. During 

t h e  Christmas hol idays ,  Butler  and DuBoise were t a lk ing  t o  one 

another  and DuBoise was depressed. Butler  looked a t  DuBoise and 

s a i d ,  "What's wrong, man?" and DuBoise claimed they, "were t r y i n g  

t o  s t i c k  him f o r  something t h a t  he d i d n ' t  do. . ." and DuBoise 

then admitted h i s  involvement i n  the  events leading to  the  death 



of Barbara Grams (R.1038-1039). 

Contrary to Du~oise's claim, there was never any plan to 

obtain statements from DuBoise, Butler's sentence was not 

dependent upon his testimony and the fact that DuBoise sought to 

"unload his troubles" on a fellow inmate does not warrant 

suppression of the inmate's testimony. 



ISSUE I V  

ARGUMENT 

THE TRIAL COURT D I D  NOT ERR I N  RESERVING 
RULING ON DUBOISE'S MOTIONS TO SUPPRESS 
UNTIL THE ISSUES WERE RAISED ON A NEW 
TRIAL.  

On January 21, 1985, t h e  t r i a l  judge scheduled t h e  

i n s t a n t  t r i a l  f o r  February 25, 1985 a t  8:30 a.m. The t r i a l  

judge s p e c i f i c a l l y  advised t h e  p a r t i e s :  

" A l l  motions heard p r i o r  t o  t h a t  t ime.  No 
motions heard on t h e  d a t e  of t r i a l . "  

Notwithstanding t h e  t r i a l  c o u r t ' s  e x p l i c i t  d i r e c t i v e ,  DuBoise 

c la ims t h a t  " the  t r i a l  cou r t  r e fused  t o  h e a r  DuBoise's motions 

t o  suppress  p r i o r  t o  t r i a l " .  [ B r i e f  of Appel lant  a t  35, C i t i n g  

(R. 724-725) ] This  page r e f e r e n c e  r e f e r s  t o  argument p resen ted  

on February 27, 1985, a f t e r  t h e  t r i a l  had a l r e a d y  begun. On 

February 21, 1985, t h e  defense  f i l e d  i t s  motions t o  suppress  

t h e  bi temark impress ions  and d e n t a l  photographs taken  

subsequent t o  DuBoise's a r r e s t .  (R.2087, 2091, 2114) The 

p rosecu to r  ob jec t ed  t o  t h e  de fendan t ' s  f a i l u r e  t o  argue t h e  

motions t o  suppress  p r i o r  t o  t r i a l  beginning and s t a t e d :  

11  t h e  f i r s t  i s s u e  i s  they a r e  b r ing ing  i n  

t h e  middle of a t r i a l ,  a f t e r  a j u r y  has  
been sworn, any motion t o  suppress  o r  
anything when t h e  c o u r t  t o l d  them they  had 
t o  do i t  p r i o r  t o  t h e  t r i a l  s t a r t i n g . "  



Rules 3.190(h) (4) and 3.190(i)  (2) , Flor ida  Rules of 

Criminal Procedure, d i r e c t  t h a t  Motions t o  Suppress s h a l l  be 

made before t r i a l  un less  t h e  opportuni ty did not e x i s t  o r  t h e  

defendant was not aware of t h e  grounds f o r  the  motions. 

However, the  t r i a l  c o u r t ,  i n  i t s  d i s c r e t i o n ,  may e n t e r t a i n  t h e  

defendant I s  motions o r  objec t ions  a t  t r i a l .  - Sub judice ,  

though t h e  defendant did not present  h i s  motions t o  suppress 

before  t r i a l  commenced, t h e  t r i a l  court  agreed t o  e n t e r t a i n  

t h e  motions i n  l i g h t  of Rule 3.600, "Grounds f o r  New T r i a l . "  

(R.724) As recognized long ago by J u s t i c e  Cardozo i n  Snyder 

v. Massachusetts, 291 U.S. 97, 122, 54 S.C.t 330, 338, 78 

L.Ed. 674, 687 (1934): . . . j u s t i c e ,  though due t o  t h e  

accused, i s  due t o  t h e  accusor a l so . "  

The defense was repeatedly  admonished by the  t r i a l  

court  "you should have argued t h i s  p r i o r  t o  t r i a l " ,  (R.742) 

The Defendant now has t h e  temeri ty  t o  claim t h a t  he i s  

e n t i t l e d  t o  a new t r i a l  based upon t h e  f a c t  t h a t  the  motions 

t o  suppress were not heard p r i o r  t o  h i s  o r i g i n a l  t r i a l .  The 

t r i a l  court  s t a t e d :  

"[THE COURT] : "See, I am t r y i n g  t o  fashion 
my r u l i n g  i n  a way t h a t  i s  f a i r  t o  both 
s i d e s .  See, I could say t o  you I am not 
going t o  l i s t e n  t o  you because you should 
have argued t h i s  p r i o r  t o  t r i a l ,  which 
c l e a r l y  i s  i n  the  record probably on 
s i x t e e n  occasions because unless  t h i s  case 
is  an except ion,  every time I ever s e t  a 
case f o r  t r i a l  I always say a l l  motions 
heard p r i o r  t o  t r i a l .  No motions heard on 
t r i a l  da te .  

So, I am giving you t h a t .  I am not 
saying I ' m  not going t o  hear you and I am 



not  going t o  r u l e  on i t ,  b u t  on t h e  o t h e r  
hand, i t  wouldn' t  be f a i r  t o  t h e  S t a t e  a t  
t h i s  j unc tu re  because it should have been 
done p r i o r  t o  t r i a l  i n  o rde r  t h a t  t hey  can 
appeal  i t .  

I won't  pu t  them ou t  i n  l e f t  f i e l d  by 
making some r u l i n g  t h a t  excludes t h i s  
test imony s o  they  c a n ' t  appea l .  I t h i n k  
t h a t  i s  t h e  f a i r e s t  way t o  do i t  and t h a t  
i s  t h e  way I ' m  going t o  do i t .  And, l i k e  
I s a y ,  I don ' t  t h i n k  i t  se rves  any u s e f u l  
purpose t o  deba te  it. ' '  

(R. 742) 

DuBoise r e l i e s  on Land v.  S t a t e ,  293 So.2d 704 ( F l a .  

1974) i n  support  of  h i s  argument t h a t  he i s  e n t i t l e d  t o  a new 

t r i a l .  I n  Land, t h i s  c o u r t  determined t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  r e f u s i n g  t o  g r a n t  t h e  defendant an e v i d e n t i a r y  

hea r ing  o u t s i d e  of t h e  presence of t h e  j u r y  regard ing  t h e  

v o l u n t a r i n e s s  of  t h e  defendant ' s  confess ion .  Sub j u d i c e ,  

u n l i k e  Land, t h e  t r i a l  c o u r t  i n  no way l i m i t e d  t h e  

p r e s e n t a t i o n  of  evidence on t h e  defendant ' s  b e h a l f .  In  

Bai ley  v .  S t a t e ,  319 So.2d 22,  28 (F l a .  1975) t h i s  c o u r t  noted 

t h a t  i t  is  advantageous f o r  t h e  S t a t e  a s  we l l  as defense  " for  

t h e  motion t o  suppress  t o  be heard b e f o r e  jeopardy a t t a c h e s  by 

swearing of  t h e  j u r y  a f t e r  v o i r  d i r e . "  The defendant ' s 

a c t i o n s  i n  wi thholding h i s  motions u n t i l  a f t e r  t h e  j u ry  has  

been sworn i s  a  g r e a t  t a c t i c  f o r  inducing e r r o r  and should not  

be sanc t ioned .  The defendant l acks  a  c r e d i b l e  b a s i s  f o r  

c la iming r e v e r s i b l e  e r r o r  based on t h e  t r i a l  c o u r t ' s  a t t empt  

t o  fash ion  an e q u i t a b l e  s o l u t i o n .  



ISSUE V 

ARGUMENT 

THE TRIAL COURT D I D  NOT ERR I N  DENYING 
DUBOISE'S MOTION FOR MISTRIAL BASED UPON THE 
PROSECUTOR ' S  COMMENT DURING HIS SUMMATION TO 
THE JURY. 

During c l o s i n g  argument i n  t h e  g u i l t  phase ,  t h e  p ro secu to r  

s a i d :  

"Ladies and gentlemen,  I have s a i d  enough. 
You have heard  t h e  evidence .  I a s k  t h a t  you 
go back and i f  I missed something 
- - i n v a r i a b l y  I have missed something,  go back 
i n  t h e  tone  and t e n u r e  of what I have 
sugges ted  t o  you and among each o t h e r  s ay ,  
What would Ober have done? How would h e  
respond t o  t h a t ?  

(R. 1608) 

The defendan t  d i d  no t  o b j e c t  t o  t h i s  comment e i t h e r  when 

i t  was made o r  a t  t h e  conc lu s ion  of t h e  p r o s e c u t o r ' s  c l o s i n g .  

(R.1608) It was on ly  a f t e r  t h e  j u r y  i n s t r u c t i o n s  were concluded 

and t h e  j u r y  was excused t o  beg in  t h e i r  d e l i b e r a t i o n s  t h a t  t h e  

de f ense  asked f o r  a  mistr ia l  on t h e  b a s i s  o f  t h e  p r o s e c u t o r ' s  

comment. (R. 1636-1638) Cont ra ry  t o  t h e  d e f e n d a n t ' s  c l a i m ,  t h i s  

i s s u e  has  no t  been p r e se rved  f o r  a p p e l l a t e  review. A s  de termined 

by t h i s  c o u r t  i n  S t a t e  v .  Cumbie, 380 So.2d 1031,  1033-1034 ( F l a .  

1980 ) ,  a d e f e n d a n t ' s  motion f o r  mis t r ia l ,  made a f t e r  j u r y  

i n s t r u c t i o n s  and r e t i r e m e n t  of  t h e  j u r y  f o r  d e l i b e r a t i o n s ,  comes 

t o o  la te  t o  p r e s e r v e  t h e  d e f e n d a n t ' s  o b j e c t i o n  f o r  appea l .  - Sub 



@ 
u d i c e ,  a s  i n  Cumbie, t h e  motion f o r  m i s t r i a l ,  i n  o r d e r  t o  be 

c o n s i d e r e d  t i m e l y ,  must be made by t h e  c o n c l u s i o n  of  t h e  

p r o s e c u t o r ' s  c l o s i n g  argument.  The d e f e n d a n t ' s  f a i l u r e  t o  o b j e c t  

t o  t h e  comment when made, f a i l u r e  t o  r e q u e s t  a  c u r a t i v e  

i n s t r u c t i o n ,  and f a i l u r e  t o  t i m e l y  move f o r  a  m i s t r i a l  p r e c l u d e s  

c o n s i d e r a t i o n  of  h i s  c l a i m  on a p p e a l .  Assuming, a rguendo,  t h a t  

t h i s  i s s u e  was p r e s e r v e d  f o r  a p p e l l a t e  review,  t h e  de fendan t  i s  

n o t  e n t i t l e d  t o  r e l i e f .  The power t o  d e c l a r e  a  m i s t r i a l  s h o u l d  

b e  e x e r c i s e d  w i t h  g r e a t  c a r e  and should  be  done o n l y  i n  c a s e s  o f  

a b s o l u t e  n e c e s s i t y .  S a l v a t o r e  v .  S t a t e ,  366 So.2d 745, 750 ( F l a .  

1978) ,  c e r t .  d e n i e d ,  444 U.S. 884,  100 S .Ct .  1 7 7 ,  62 L.Ed.2d 115 

(1979).  I f  a n  a l l e g e d  e r r o r  does no s u b s t a n t i a l  harm and c a u s e s  

no m a t e r i a l  p r e j u d i c e ,  a  m i s t r i a l  shou ld  n o t  be g r a n t e d .  

Breedlove  v .  S t a t e ,  So. 2d ( F l a .  c e r t  . d e n i e d ,  

U.S. 882,  103 S .Ct .  184,  74 L.Ed.2d 149 (1982).  The p r i n c i p l e  i s  

w e l l - s e t t l e d  t h a t  wide l a t i t u d e  i s  p e r m i t t e d  i n  a r g u i n g  t o  t h e  

j u r y ,  and c o n t r o l  of  t h e  comments l i e s  w i t h i n  t h e  d i s c r e t i o n  o f  

t h e  t r i a l  c o u r t .  Breed love ,  413 So.2d a t  8 .  An a p p e l l a t e  c o u r t  

w i l l  n o t  i n t e r f e r e  u n l e s s  t h e r e  h a s  been an  abuse  o f  d i s c r e t i o n .  

I d .  A new t r i a l  shou ld  be  g r a n t e d  o n l y  when it i s  

I '  'Reasonably e v i d e n t  t h a t  t h e  remarks might 
have  i n f l u e n c e d  t h e  j u r y  t o  r e a c h  a  more 
s e v e r e  v e r d i c t  of  g u i l t  t h a n  i t  would 
o t h e r w i s e  have done. ' ' Breedlove  v .  S t a t e ,  
413 So.2d a t  8 ,  c i t i n g ,  Darden v .  S t a t e ,  329 
So.2d 287, 289 ( F l a .  1 9 7 6 ) ,  c e r t .  d i s m i s s e d ,  
430 U.S. 704, 97 S.Ct .  1671, 51 L.Ed.2d 751 
(1977).  Each c a s e  must be  



c o n s i d e r e d  on i t s  own m e r i t s  and w i t h i n  t h e  
c i r c u m s t a n c e s  p e r t a i n i n g  when t h e  
q u e s t i o n a b l e  s t a t e m e n t s  were made. Darden v .  
S t a t e .  329 So.2d a t  291. 

I n  d e t e r m i n i n g  whether  t h e  p r o s e c u t o r i a l  comments a r e  

improper ,  t h e  c o u r t  i s  r e q u i r e d  t o  examine q u e s t i o n a b l e  comments 

i n  t h e  c o n t e x t  i n  which t h e y  were made. Darden, 329 So.2d a t  

291. Examining t h e  whole of  t h e  p r o s e c u t o r ' s  remarks ,  i t  i s  

c l e a r  t h a t  t h e  comment d i d  n o t  s u g g e s t  t h a t  t h e  j u r y  c o n s i d e r  t h e  

p r o s e c u t o r  as a n o t h e r  j u r o r ,  Cf. H i l l  v .  S t a t e ,  477 So.2d 553 

( F l a .  1985) . 
During t h e  d e f e n s e  c o u n s e l ' s  c l o s i n g ,  he made a " l a c k  o f  

evidence1 '  argument and r e p e a t e d l y  d i r e c t e d  t h e  j u r y ' s 4 a t t e n t i o n  

0 t o  t h e  p r o s e c u t o r ' s  r e s p o n s e  t o  t h e  ev idence .  The d e f e n s e  

c o u n s e l  a d v i s e d  t h e  j u r o r s  t h a t :  

" M r .  Ober w i l l  a r g u e  t o  you. . .I1(R.1560) 

M r .  Ober h a s  a l l u d e d  t o  you. . .''(R. 1561) 

M r .  Ober speaks  of  . . . I I (R.1561) 

"He [Ober]  would have you b e l i e v e .  . . I I 
(R. 1562) 

" M r .  Ober would l e a d  you t o  b e l i e v e .  . . I I 
(R.1562) 

11 The S t a t e  i s  go ing  t o  a r g u e .  . .I1(R.1562) 

"The S t a t e  wants you t o  b e l i e v e .  . . 11 

(R.  1576) 

" M r .  Ober t r i e d  t o  make a b i g  d e a l .  . . 11 

(R. 1580) 



" M r .  Ober wants you t o  l i n k  up.  . . I I 
(R. 1590) 

During c l o s i n g ,  t h e  d e f e n s e  i m p l i c i t l y  cha l l enged  t h e  

S t a t e  t o  respond t o  and r e b u t  each  and e v e r y  " l a c k  o f  evidence"  

argument r a i s e d  by t h e  d e f e n s e .  

A t  t h e  c o n c l u s i o n  o f  t h e  S t a t e ' s  remarks ,  the p r o s e c u t o r  

r ecogn ized  t h a t  h e  might have  u n i n t e n t i o n a l l y  f a i l e d  t o  a d d r e s s  a  

p a r t i c u l a r  argument r a i s e d  by the defense  and sugges ted  t o  t h e  

j u r o r s  t h a t ,  i f  h e  had missed something,  t o  a s k  themselves  how 

t h e  p r o s e c u t o r  would have responded.  (R.1608) Th i s  s t a t e m e n t  

does  no more t h a n  a s k  t h e  j u r o r s  t o  ho ld  t h e  S t a t e  t o  i t s  burden 

o f  p roof  and demand t h a t  t h e  S t a t e  r e f u t e  t h e  d e f e n d a n t ' s  " l a c k  

o f  evidence"  arguments .  Unl ike  H i l l ,  s u p r a ,  t h e  s t a t e m e n t  made 

by t h e  p r o s e c u t o r  i n  t h e  i n s t a n t  c a s e  d i d  no t  amount t o  

I I i n e x c u s a b l e  p r o s e c u t o r i a l  o v e r k i l l " ,  H i l l ,  477 So. 2d a t  556;  b u t  

was f a i r  r e p l y  t o  t h e  d e f e n s e  c o u n s e l ' s  argument made j u s t  

moments e a r l i e r .  The de fendan t  cannot  be  hea rd  t o  complain about  

p r o s e c u t o r i a l  comment which he i n v i t e d .  Lynn v .  S t a t e ,  395 So.2d 

621 ( F l a .  1st DCA) Rev. d e n i e d ,  402 So.2d 611 ( F l a .  1981) ; Dixon 

v .  S t a t e ,  206 So.2d 55 ( F l a .  4 t h  DCA 1968) .  

Assuming, a rguendo,  t h i s  c o u r t  de te rmines  t h a t  t h e  

p r o s e c u t o r ' s  s t a t e m e n t s  were improper,  any e r r o r  was ha rmless  

e r r o r .  Under t h e  ha rmless  e r r o r  d o c t r i n e ,  a judgment may s t a n d ,  

even i n  t h e  f a c e  of  c o n s t i t u t i o n a l  v i o l a t i o n ,  when t h e r e  is  



a no r e a s o n a b l e  p r o b a b i l i t y  t h a t  t h e  p r a c t i c e  complained o f  might 

have  c o n t r i b u t e d  t o  t h e  c o n v i c t i o n .  U n i t e d  S t a t e s  v .  H a s t i n g ,  

461  U.S. 499 ,  1 0 3  S.Ct .  1974,  76 L.Ed.2d 96 (1983);  Chapman v .  

C a l i f o r n i a ,  386 U.S. 1 8 ,  87 S.Ct .  824,  17 L.Ed.2d 705 (1967);  

S t a t e  v .  Murray, 443  So.2d 955 ( F l a .  1984) .  The d u t y  o f  t h e  

r e v i e w i n g  c o u r t  i s  t o  c o n s i d e r  t h e  r e c o r d  as a whole and t o  

i g n o r e  e r r o r s  t h a t  are h a r m l e s s .  U n i t e d  S t a t e s  v .  H a s t i n g s ,  461 

U.S. a t  509;  S t a t e  v .  Murray, 443  So.2d a t  956. Thus, t h e  c o u r t  

must c o n s i d e r  whe the r ,  a b s e n t  t h e  p r o s e c u t o r ' s  a l l e g e d l y  improper  

remark ,  i t  i s  c lear  beyond a r e a s o n a b l e  doubt  t h a t  t h e  j u r y  would 

have  r e t u r n e d  t h e  same v e r d i c t .  S e e ,  Chapman v .  C a l i f o r n i a ,  386 

U.S. a t  23-24; Breed love  v .  S t a t e ,  413  So.2d a t  7-8. I n  t h e  

i n s t a n t  case, t h i s  one i s o l a t e d  comment, i f  e r r o r ,  w a s  harmless 

u n d e r t h e c i r c u m s t a n c e s .  



ISSUE V I  

ARGUMENT 

THE TRIAL COURT D I D  NOT ERR I N  DENYING THE 
DEFENDANT'S MOTION FOR MISTRIAL WHEN I T  WAS 
DISCLOSED THAT WITNESS, CLAUDE BUTLER, 
RECOGNIZED ONE OF THE JURORS. 

Sometime a f t e r  Claude Butler  completed h i s  testimony, 

Butler  indica ted  t h a t  he had recognized one of the  j u r o r s .  

(R.1329) When inqui ry  was made of But ler ,  he advised the  p a r t i e s  

t h a t  he had "been thinking about i t  a l l  n i g h t ,  t ry ing  t o  remember 

where I knew him from". When asked which juror  he was t a lk ing  

about,  Butler  responded: "I don ' t  knowt1. (R.2566) Butler  thought 

he knew the  j u r o r ,  eventua l ly  i d e n t i f i e d  as the  young black male 

a on the  f i r s t  row, from e i t h e r  "hanging around'' t he  "Trophy Room" 

o r  "somewhere"; and the  ju ro r  would not know Butler  by h i s  r e a l  

name, but only by the  i n i t i a l s  "CC". ( ~ . 2 5 6 7 )  Though But ler  

r e c a l l e d  having seen the  ju ro r  before ,  the  two were not even 

f r i ends  and Butler  had j u s t  "seen him around". (R.2567) 

The t r i a l  cour t  conducted an indiv idual  inqui ry  of each 

j u r o r  (R. 1332-1340) and none of the  ju ro r s  indica ted  recognizing 

o r  knowing any of the witnesses who had t e s t i f i e d .  

The t r i a l  cour t  was s a t i s f i e d  t h a t  a m i s t r i a l  was no t  

warranted under the  circumstances of t h e  case.  Though Butler  

bel ieved he recognized the  j u r o r ,  none of the  ju ro r s  r e c a l l e d  

recognizing any of the witnesses .  The t r i a l  court  was 



s a t i s f i e d  t h a t  t h e  j u r o r ,  was no t  s u b j e c t  t o  d i s q u a l i f i c a t i o n  

based upon any pu rpo r t ed  acqua in tence  w i th  w i t n e s s ,  Claude 

B u t l e r .  DuBoise now c la ims  t h a t  t h e  "bes t  procedure" would have 

been t o  c o n f r o n t  t h e  j u r o r  a f t e r  B u t l e r  d i s c l o s e d  h i s  i d e n t i t y .  

A t  t r i a l ,  IXlBoise d i d  no t  sugges t  t h a t  t h e  c o u r t ' s  i n q u i r y  was 

i n s u f f i c i e n t  . 
I n  Turner  v.  Lou i s i ana ,  379 U.S. 466,  1 3  L.Ed.2d 424, 85  

S .Ct .  546 (1965) ,  t h e  j u r y  members were con t i nuous ly  i n  t h e  

company of  b a i l i f f s  who were two of  t h e  S t a t e ' s  p r i n c i p a l  

w i t n e s s e s .  F inding t h a t  t h i s  t ype  of  a s s o c i a t i o n  between t h e  

w i t n e s s e s  and j u r o r s  undermined t h e  r i g h t  t o  a  t r i a l  by j u r y ,  t h e  

c o u r t  emphasized t h e  n e c e s s i t y  of  f u l l y  p r o t e c t i n g  t h e  

d e f e n d a n t ' s  r i g h t  o f  c o n f r o n t a t i o n ,  c ross -examina t ion  and 

counse l .  Sub j u d i c e ,  t h e  j u r o r  who was p u r p o r t e d l y  acqua in ted  

w i t h  B u t l e r  f a i l e d  t o  r e cogn i ze  B u t l e r  even a f t e r  B u t l e r  had 

t e s t i f i e d .  Dealing w i th  t h e  conduct  of  t h e  j u r o r s  i s  l e f t  t o  t h e  

sound d i s c r e t i o n  o f  t h e  t r i a l  c o u r t ,  Doyle v .  S t a t e ,  460 So.2d 

353 ( F l a .  1984).  The t r i a l  c o u r t  a t  b a r  d i d  no t  err i n  denying -- 

t h e  de fendan t  ' s motion f o r  m i s t r i a l  a f t e r  conduct ing an i n q u i r y  

of  each  of  t h e  j u r o r s .  



ISSUE V I I  

ARGUMENT 

THE EXCLUSION OF ONE PROSPECTIVE JUROR SO 
OPPOSED TO CAPITAL PUNISHMENT THAT HER 
IMPARTIALITY WAS AFFECTED D I D  NOT DEPRIVE 
DUBOISE OF AN IMPARTIAL JURY DURING THE 
GUILT~INNOCENCE PHASE OF TRIAL. 

Prospec t ive  j u r o r ,  Laura Niswonger, was excused f o r  cause 

from t h e  ju ry  panel because of her  b e l i e f s  aga ins t  c a p i t a l  

punishment. (R. 256) Niswonger admitted t h a t  under - no 

circumstances could she recommend t h e  death pena l ty  and 

emphat ical ly  s t a t e d ,  ". . I don ' t  be l i eve  i n  c a p i t a l  

punishment". (R. 256) No defense ob jec t ion  was made t o  the  

excusal  of t h i s  j u r o r .  Having f a i l e d  t o  ob jec t  t o  t h e  excusal  of 

t h e  prospec t ive  j u r o r  a t  t r i a l ,  DuBoise i s  not e n t i t l e d  t o  

cons ide ra t ion  of h i s  claim on appeal.  Wainwright v .  Sykes, 433 

U.S. 72, 97 S.Ct. 2497, 43 L.Ed.2d 594 (1977) 

Cons t i tu t iona l  p r i n c i p l e s  recognized i n  ju ry  s e l e c t i o n  

cases  al low t h e  exclusion i n  c a p i t a l  murder cases  of prospec t ive  

j u r o r s  who cannot be i m p a r t i a l  o r  cannot follow t h e  law a s  

i n s t r u c t e d  by t h e  t r i a l  cour t .  Lockett  v .  Ohio, 438 U.S. 586, 98 

S.Ct. 2954, 57 L.Ed.2d 973 (1978) ; Adams v. Texas, 448 U.S. 38, 

100 S.Ct. 2521, 65 L.Ed.2d 581 (1980), Wainwright v. W i t t ,  469 

U.S. - , 105 S.Ct. 844, 83 L.Ed.2d 841 (1985). 

This cour t  has c o n s i s t e n t l y  ru l ed  t h a t  a  c a p i t a l  defendant 

has  no r i g h t  t o  prevent t h e  excusal  of persons committed 



t o  v o t i n g  a g a i n s t  a  sentence of dea th ,  e i t h e r  on t h e  ground of 

d e n i a l  of c r o s s - s e c t i o n a l  community r e p r e s e n t a t i o n  o r  on t h e  

ground t h a t  t h e  p r a c t i c e  produces j u r i e s  t h a t  a r e  

I I prosecution-prone".  Kennedy v .  Wainwright, 11 F.L.W. 65,  ( F l a . ,  

February 12,  1986) ,  Dougan v .  S t a t e ,  470 So.2d 697 (F l a .  1985) ; 

Caruthers  v .  S t a t e ,  465 So.2d 496 (F l a .  1985);  Copeland v .  S t a t e ,  

457 So.2d 1012 (F l a .  1984);  Sims v .  S t a t e ,  444 So.2d 922 (F l a .  

1983);  R i l e y  v .  S t a t e ,  366 So.2d 19 ( F l a .  1978).  

The procedure of  exc lus ion  has been upheld a g a i n s t  

c o n s t i t u t i o n a l  cha l lenge  by t h e  numerous f e d e r a l  c i r c u i t  c o u r t s  

o f  appea l ,  McClesky v .  Kemp, 753 F.2d 877 (11th  C i r .  1985) ,  

Smith v .  Balkcom, 660 F.2d 573 ( 5 t h  C i r .  1981),  modified,  671 

F.2d 858 (1982); Sp inke l l i nk  v .  Wainwright, 578 F.2d 582 ( 5 t h  

C i r .  1978) ,  Keeton v .  Gar r i son ,  742 F.2d 129 ( 4 t h  C i r .  1984) and 

s t a t e  supreme c o u r t s ,  People v .  F i e l d s ,  35 Cal3d 329, 197 CalRptr 

803, 673 P.2d 680, 687-695, 34 CrL 2375 (1983); S t a t e  v .  O r t i z ,  

88 NM 370, 540 P.2d 850, 852-854 (1975); Commonwealth v .  Szuchon, 

484 A.2d 1365 (Pa. 1984). 

The one a p p e l l a t e  d e c i s i o n  t o  t h e  c o n t r a r y  i s  Grigsby v .  

Mabry, 758 F.2d 226 ( 8 t h  C i r .  1985),  which i s  pending review i n  

t h e  United S t a t e s  Supreme Court i n  Lockhart v .  McCree, U.S. 

- , 106 S.Ct. 59,  88 L.Ed.2d 48 (1985). Even i f  t h e  Supreme 

Court were t o  approve t h e  Eighth C i r c u i t ' s  d e c i s i o n ,  DuBoise has 

f a i l e d  t o  demonstrate any a c t u a l  p re jud ice  r e s u l t i n g  from t h e  

unobjected t o  exc lus ion  of one p rospec t ive  j u r o r  o r  from t h e  



jury  se lec ted  i n  h i s  case.  Nothing in  the  v o i r  d i r e  ind ica tes  

t h a t  any of the  indiv idual  ju ry  members se lec ted  could not decide 

t h e  case f a i r l y  applying the  law as  ins t ruc ted  by the  cour t .  The 

jury  recommended a  sentence of l i f e  imprisonment by a  vote  of 

12-0;  and the  record,  considered as a  whole, does not support 

DuBoise's claim t h a t  the  exclusion of one prospect ive j u r o r  

a f f e c t e d  the outcome of the  g u i l t  phase of h i s  t r i a l .  



ISSUE V I I I  

ARGUMENT 

THE TRIAL COURT PROPERLY REVOKED APPELLANT'S 
PROBATION BASED UPON THE EVIDENCE ADDUCED AT 
TRIAL. 

A s  of t h i s  d a t e ,  t h i s  c o u r t  h a s  n o t  y e t  r u l e d  whe the r ,  i n  

l i g h t  of t h e  amendment t o  A r t i c l e  I ,  S e c t i o n  12  o f  t h e  F l o r i d a  

C o n s t i t u t i o n ,  t h e  e x c l u s i o n a r y  r u l e  a p p l i e s  t o  p r o b a t  i o n  

r e v o c a t i o n  p roceed ings .  Tamer v .  S t a t e ,  11 F.L.W. 83 ( F l a . ,  

March 6 ,  1985) . Assuming, a rguendo,  t h a t  t h e  e x c l u s i o n a r y  r u l e  

a p p l i e s  t o  p r o b a t i o n  r e v o c a t i o n  p r o c e e d i n g s ,  DuBoise has  f a i l e d  

t o  demons t ra te  t h a t  t h e  t r i a l  c o u r t  e r r e d  i n  r evok ing  h i s  

p r o b a t i o n .  DuBoise v o l u n t a r i l y  accompanied D e t e c t i v e  S a l a d i n o  t o  

t h e  p o l i c e  depar tment  and consen ted  t o  t h e  t a k i n g  of h i s  

f i n g e r p r i n t s  , photographs ,  and b i t e m a r k  i m p r e s s i o n s .  A d d i t i o n a l  

d e n t a l  models were t a k e n  o f  DuBoise 's  t e e t h  a f t e r  t h e  d e t e c t i v e s  

o b t a i n e d  a s e a r c h  war ran t  and a f t e r  DuBoise consented  t o  t h e  

p rocedure .  ( I s s u e  I ,  s u p r a )  Likewise ,  t h e  v o l u n t a r y  s t a t e m e n t s  

made by DuBoise t o  one o f  h i s  c e l l m a t e s ,  Claude B u t l e r  were n o t  

s u b j e c t  t o  e x c l u s i o n .  ( I s s u e s  I1 and 1 1 1 ) .  

P r o b a t i o n  i s  a matter o f  g r a c e .  The purpose of t h e  

p r o b a t  i o n  r e v o c a t i o n  p roceed ing  i s  t o  s a t i s f y  t h e  c o n s c i e n c e  o f  

t h e  c o u r t  whether  t h e  accused h a s  v i o l a t e d  h i s  p r o b a t i o n .  

Bernhardt  v .  S t a t e ,  288 So. 2d 440 ( F l a .  1974).  I n  l i g h t  o f  t h e  

i d e n t i f y i n g  b i t emark  ev idence  a g a i n s t  DuBoise, t h e  d e f e n d a n t ' s  



admiss ions  t o  inmate B u t l e r  and t h e  f a c t  t h a t  DuBoise moved from 

h i s  p a r e n t ' s  r e s i d e n c e  t o  t h e  P e t e r  Pan Motel (R -1151 ) ,  

s u b s t a n t i a l  ev idence  suppor ted  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  

DuBoise v i o l a t e d  one o r  more c o n d i t i o n s  of  h i s  p r o b a t i o n ,  

Meintzer  v .  S t a t e ,  399 So.2d 133 ( F l a .  5 t h  DCA 1981) ;  and t h e  

t r i a l  c o u r t  d i d  n o t  abuse i t s  d i s c r e t i o n  i n  revoking t h e  

d e f e n d a n t ' s  p r o b a t i o n .  



ISSUE I X  

ARGUMENT 

THE TRIAL COURT D I D  NOT ERR I N  SENTENCING 
DUBOISE TO DEATH AND I N  OVERRIDING THE JURY'S 
RECOMMENDATION OF LIFE IMPRISONMENT. 

Tedder v.  S t a t e ,  So. 2d (Fla .  

t h i s  court  held t h a t  " in  order  t o  s u s t a i n  a sentence of death 

following a j u r y ' s  recommendation of l i f e ,  t he  f a c t s  suggest ing 

death should be so c l e a r  and convincing t h a t  v i r t u a l l y  no 

reasonably person could d i f f e r . "  In  Echols v.  S t a t e ,  10 F.L.W. 

526 (Fla .  1985) t h i s  court  emphasized the  necess i ty  of reviewing 

t h e  t r i a l  c o u r t ' s  sentencing order  i n  jury  overr ide cases.  In  
- -- . 

overr id ing  the  j u r y ' s  advisory recommendat ion of l i f e ,  t he  t r i a l  

@ c o u r t ,  pursuant t o  F lor ida  S t a t u t e  §921.140(3) en tered  t h e  

following sentencing order:  

AGGRAVATING CIRCUMSTANCES 

A .  THE CAPITAL FELONY WAS COMMITTED BY A 
PERSON UNDER SENTENCE OF IMPRISONMENT. 

FACT : 
There i s  no evidence i n  the  record t o  support 
t h i s  circumstance. 

CONCLUSION: 
The c a p i t a l  felony was not committed by a 
person under sentence of imprisonment. 

B .  THE DEFENDANT WAS PREVIOUSLY CONVICTED OF 
ANOTHER CAPITAL FELONY OR OF A FELONY 
INVOLVING THE USE OF THREAT OF VIOLENCE TO 
THE PERSON. 



FACT : 
There i s  no evidence i n  t h e  record t o  support  
t h i s  circumstance. 

CONCLUSION: 
The detendant has not previously been 
convicted of a felony involving the  use o r  
t h r e a t  of violence t o  t h e  person. 

C. THE DEFENDANT KNOWINGLY CREATED A GREAT 
RISK OF DEATH TO MANY PERSONS. 
FACT : 
There i s  no evidence i n  the  record t o  support 
t h i s  circumstance. 

CONCLUSION: 
The defendant did not knowingly c r e a t e  a 
g rea t  r i s k  of death t o  many persons. 

D.  THE CAPITAL FELONY WAS COMMITTED WHILE THE 
DEFENDANT WAS ENGAGED, OR WAS AN ACCOMPLICE, 
I N  THE ACOMMISSION OF, OR AN ATTEMPT TO 
COMMIT, OR FLIGHT AFTER COMMITTING OR" - 
ATTEMPTING TO COMMIT ANY ROBBERY, RAPE, 
ARSON, BURGLARY, KIDNAPPING OR AIRCRAFT 
PIRACY OR THE UNLAWFUL THROWIN PLACING OR 
DISCHARGING OF A DESTRUCTIVE DEVICE OR BOMB. 

FACT : 
=he defendant admitted t o  Claude Butler  
t h a t  he had sexual in tercourse  with v ic t im 
Barbara Grams. 
2 .  The testimony of Hillsborough County 
Medical Examiner D r .  Lee R. Mi l le r  i n  
addi t ion  t o  the  evidence located a t  the  scene 
of t h i s  of fense ,  and the  testimony of 
bite-mark expert  D r .  Richard Souviron, 
corroborates  the  testimony of Claude Butler .  

3. The defendant admitted t o  Claude Butler  
t h a t  he attempted t o  rob from the  v ic t im,  
Barbara Grams, he r  purse and she r e s i s t e d .  
The evidence a t  the  loca t ion  of t h i s  offense 
supports t h a t  conclusion. 



CONCLUSION: 
The ev idence  i l l u s t r a t e s  beyond and t o  t h e  
e x c l u s i o n  of  a r e a sonab l e  doubt  t h a t  t h e  
c a p i t a l  f e l ony  was committed whi le  t h e  
de fendan t  was engaged, o r  was an accomplice 
i n  a r a p e  and robbery  o r  i n  an  a t t emp t  t o  
commit t h o s e  c r imes .  

E. THE CAPITAL FELONY WAS COMMITTED FOR THE 
PURPOSE OF A V O I D I N G  OR PREVENTING A LAWFUL 
ARREST OR EFFECTING AN ESCAPE FROM CUSTODY. 

FACT : 
1. Claude B u t l e r  t e s t i f i e d  t h a t  v i c t i m  
Barbara  Grams, r ecogn ized  t h e  d e f e n d a n t ' s  
accomplice Ray Garcia  and t h a t  she  would b e  
a b l e  t o  i d e n t i f y  Ray Ga rc i a .  

CONCLUSION: 
The ev idence  i l l u s t r a t e s  beyond and t o  t h e  
e x c l u s i o n  of  a r e a sonab l e  doubt t h a t  t h e  
c a p i t a l  f e l ony  was committed f o r  t h e  purpose  
o f  avo id ing  o r  p r e v e n t i n g  a l awfu l  a r r e s t  o r  
e f f e c t i n g  an  escape  from cus tody .  

F. THE CAPITAL FELONY WAS COMMITTED FOR 
PECUNIARY G A I N .  

FACT : 
The f a c t s  s e t  f o r t h  i n  suppor t  o f  Aggravating 
Circumstance D. a l one  p e r t a i n  h e r e ,  as i t  
r e l a t e s  t o  t h e  o f f e n s e  o f  a t t empted  robbery .  

CONCLUSION: 
This  agg rava t i ng  c i rcumstance  merges w i t h  
c i rcumstance  D . ,  above, a s  it r e l a t e s  t o  t h e  
o f f e n s e  of  a t t empted  robbery .  There fore  t h e  
ev idence  does no t  suppor t  a f i n d i n g  t h a t  t h e  
c a p i t a l  f e l ony  was committed f o r  pecun i a ry  
g a i n .  

G .  THE CAPITAL FELONY WAS COMMITTED TO 
DISRUPT OR HINDER THE LAWFUL EXERCISE OF ANY 
GOVERNMENTAL FUNCTIONS OR THE ENFORCEMENT OF 
LAWS. 



FACT : 
There i s  no ev idence  i n  t h e  r e c o r d  t o  s u p p o r t  
t h i s  c i r cumstance .  

CONCLUSION: 
The c a p i t a l  f e l o n y  was n o t  committed t o  
d i s r u p t  o r  h i n d e r  t h e  l a w f u l  e x e r c i s e  of  any 
governmental  f u n c t i o n  o r  t h e  enforcement  o f  
law. 

H .  THE CAPITAL FELONY WAS ESPECIALLY HEINOUS, 
ATROCIOUS, OR CRUEL. 

FACT : 
T C l a u d e  B u t l e r  t e s t i f i e d  t h a t  v i c t i m  
Barbara  Grams w a s  a t t a c k e d  by t h e  Defendant 
and two o t h e r s .  That  each  of  t h e s e  
i n d i v i d u a l s  p reven ted  h e r  from f l e e i n g  t o  h e r  
s a f e t y  a s  t h e y  s e x u a l l y  a s s a u l t e d  h e r .  That  
t h e  Defendants  c o h o r t s  preceded t o  e x t i n g u i s h  
h e r  l i f e  w i t h  two by f o u r  p i e c e s  o f  lumber.  
2 .  That  H i l l s b o r o u g h  County Medical Examiner _ 
D r .  Lee R. Miller t e s t i f i e d  t h a t  v i c t i m  . 
Barbara  G r a m s  r e c e i v e d  m u l t i p l e  a r e a s  o f  
trauma t o  t h e  f a c e  and neck.  I n  a d d i t i o n  s h e  
s u s t a i n e d  a broken r i b .  D r .  Miller f u r t h e r  
i n d i c a t e d  t h a t  b u t  f o r  t h e  most s e v e r e  blow, 
t h e  o t h e r  i n j u r i e s  would have caused v i c t i m  
Barbara  G r a m s  p a i n  p r i o r  t o  h e r  d e a t h .  

CONCLUSION: 
The ev idence  i l l u s t r a t e s  beyond and t o  t h e  - 
e x c l u s i o n  of  a r e a s o n a b l e  doubt  t h a t  t h e  
c a p i t a l  f e l o n y  was e s p e c i a l l y  h e i n o u s ,  
a t r o c i o u s  o r  c r u e l .  

I .  THE CAPITAL FELONY WAS A HOMICIDE AND WAS 
COMMITTED I N  A COLD, CALCULATED AND 
PREMEDITATED MANNER WITHOUT ANY PRETENSE OF 
MORAL OR LEGAL JUSTITIFICATION. 

FACT : 
There i s  no ev idence  i n  t h e  r e c o r d  t o  s u p p o r t  
t h i s  c i r c u m s t a n c e .  



CONCLUSION: 
The c a p i t a l  f e l o n y  w a s  a  homicide b u t  was n o t  
committed i n  a c o l d ,  c a l c u l a t e d  p remedi ta ted  
manner w i t h o u t  any p r e t e n s e  o f  moral o r  l e g a l  
j u s t i f i c a t i o n .  

MITIGATING CIRCUMSTANCES 

A. THE DEFENDANT HAS NO SIGNIFICANT HISTORY 
OF PRIOR CRIMINAL ACTIVITY. 

FACT : 
There i s  no ev idence  i n  t h e  r e c o r d  t o  s u p p o r t  
t h i s  c i r c u m s t a n c e ,  a s  t h e  de fendan t  w a s  on 
t h r e e  p e r i o d s  of p r o b a t i o n  f o r  t h e  o f f e n s e s  
o f  b u r g l a r y  and grand t h e £  t . 
CONCLUSION: 
The c o u r t  f i n d s  t h a t  t h e  de fendan t  h a s  a 
s i g n i f i c a n t  h i s t o r y  of  p r i o r  c r i m i n a l  
a c t i v i t y .  - 

B .  THE CAPITAL FELONY WAS COMMITTED WHILE THE 
DEFENDANT WAS UNDER THE INFLUENCE OF EXTREME 
MENTAL OR EMOTIONAL DISTURBANCE. 

FACT : 
The t e s t i m o n y  of t h e  d e f e n d a n t ' s  f a t h e r ,  
V i c t o r  DuBoise, i n d i c a t e s  a socioecomic 
background below t h a t  of  t h e  a v e r a g e  c i t i z e n .  
The S t a t e  of F l o r i d a  s t i p u l a t e d  w i t h  t h e  
de fendan t  t h a t  h i s  I Q  w a s  79-80. The 
t e s t i m o n y  of  Claude B u t l e r  concern ing  t h e  
d e f e n d a n t ' s  conduct  b e f o r e  and a f t e r  t h i s  
o f f e n s e  n e g a t e s  t h i s  f a c t o r  i n  m i t i g a t i o n .  

CONCLUSION: 
The c a p i t a l  f e l o n y  w a s  n o t  committed w h i l e  
t h e  de fendan t  w a s  under  t h e  i n f l u e n c e  o f  
extreme menta l  o r  emot iona l  d i s t u r b a n c e .  



C .  THE V I C T I M  WAS A PARTICIPANT I N  THE 
DEFENDANT'S CONDUCT OR CONSENTED TO THE ACT. 

FACT : 
There i s  no ev idence  i n  t h e  r e c o r d  t o  s u p p o r t  
t h i s  c i r c u m s t a n c e .  

CONCLUSION: 
The v i c t i m  was n o t  a  p a r t i c i p a n t  i n  t h e  
d e f e n d a n t ' s  conduct  n o r  c o n s e i t e d  t o  t h e  
a c t .  

D .  THE DEFENDANT WAS AN ACCOMPLICE I N  THE 
CAPITAL FELONY COMMITTED BY ANOTHER PERSON 
AND HIS PARTICIPATION WAS RELATIVELY MINOR. 

FACT : 
1. The t e s t i m o n y  of Claude B u t l e r  r e v e a l e d  
t h a t  t h e  de fendan t  and two o t h e r s  in tended  t o  
r o b  t h e  v i c t i m  o f  h e r  p u r s e .  
2 .  That t e s t i m o n y  r e v e a l e d  a  s t r u g g l e  between 
t h e  de fendan t  and Barbara  Grams. 
3 .  That  t e s t imony  f u r t h e r  r e v e a l e d  t h a t  t h e  
o t h e r  i n d i v i d u a l s  b e a t  t h e  v i c t i m  t o  d e a t h .  . -. 
4.  That  t h e  de fendan t  c o n s c i o u s l y  and 
i n t e n t i o n a l l y  p lanned t o  r o b  t h e  v i c t i m  w i t h  
two o t h e r s  and was a  p r i n c i p a l  i n  h e r  
homicide.  

CONCLUSION: 
The de fendan t  was an  accompl ice  i n  t h e  
c a p i t a l  f e l o n y  committed by a n o t h e r  pe r son  
b u t  h i s  p a r t i c i p a t i o n  w a s  n o t  r e l a t i v e l y  
minor.  

E .  THE DEFENDANT ACTED UNDER EXTREME DURESS 
OR UNDER THE SUBSTANTIAL DOMINATION OF 
ANOTHER PERSON. 

FACT : 
T h e e v i d e n c e  i n  t h e  r e c o r d  and t h e  f i n d i n g s  
of  f a c t  e l sewhere  h e r e i n  ( s e e  M i t i g a t i n g  
Circumstance B above) ,  do n o t  s u p p o r t  t h i s  
c i r c u m s t a n c e .  



CONCLUSION: 
The de fendan t  d i d  n o t  a c t  under  ext reme 
d u r e s s  n o r  was he under  t h e  s u b s t a n t i a l  
dominat ion  of  a n o t h e r  pe r son .  

F. THE CAPACITY OF THE DEFENDANT TO 
APPRECIATE THE CRIMINALITY OF HIS CONDUCT OR 
TO CONFORM HIS CONDUCT TO THE REQUIREMENTS OF 
LAW WAS SUBSTANTIALLY IMPAIRED. 

FACT : 
Even c o n s i d e r i n g  t h e  f a c t o r s  d i s c u s s e d  i n  
M i t i g a t i n g  Circumstance  B y  above,  t h e r e  i s  no 
ev idence  i n  t h e  r e c o r d  t o  s u p p o r t  t h i s  
c i r cumstance .  

CONCLUSION: 
The c a p a c i t y  o f  t h e  de fendan t  t o  a p p r e c i a t e  
t h e  c r i m i n a l i t y  of  h i s  conduct  o r  t o  conform 
h i s  conduct  t o  t h e  requ i rements  o f  law was 
n o t  s u b s t a n t i a l l y  impa i red .  

. -. 
G. THE AGE OF THE DEFENDANT AT THE TIME OF 
THE CRIME. 

FACT : 
T h e d e f e n d a n t ' s  d a t e  o f  b i r t h  i s  October  31,  
1964. 

CONCLUSION: 
The a g e  o f  t h e  de fendan t  a t  t h e  t i m e  of  t h e  
cr ime i s  n o t  a m i t i g a t i n g  c i rcumstance .  

(R.2860-2867) 

A s  e v i d e n t  from t h e  t r i a l  c o u r t ' s  s e n t e n c i n g  o r d e r ,  t h e  

judge  f u l l y  and f a i r l y  c o n s i d e r e d  a l l  o f  t h e  r e l e v a n t  a g g r a v a t i n g  

and m i t i g a t i n g  c i r c u m s t a n c e s  b e f o r e  conc lud ing  t h a t  the d e a t h  

p e n a l t y  was a p p r o p r i a t e  i n  t h e  i n s t a n t  c a s e .  



ISSUE X 

ARGUMENT 

THE DEATH SENTENCE IS APPROPRIATE I N  THIS 
CASE BECAUSE THE EVIDENCE ESTABLISHED THAT 
THE DEFENDANT KNEW THAT LETHAL FORCE WAS 
CONTEMPLATED. 

I n  Enmund v .  F l o r i d a ,  458 U.S. 782, 102 S.Ct. 3368, 73 

L.Ed.2d 1140 (1982),  t h e  Supreme Court addressed t h e  i s s u e  of  

whether o r  no t  an a i d e r  and a b e t t o r  t o  a  fe lony  dur ing  t h e  course  

of which a  murder i s  committed can c o n s t i t u t i o n a l l y  be given a  

dea th  pena l ty .  Enmund was t h e  d r i v e r  o f  t h e  get-away c a r  and 

t h e r e  was no evidence t h a t  Enmund was p re sen t  a t  t h e  v i c t i m ' s  

door when t h e  robbery e s c a l a t e d  i n t o  murder. However;' based on 

m Enmund ' s p a r t i c i p a t i o n  and planning i n  execut ing  t h e  robbery ,  t h e  

S t a t e  c o u r t s  he ld  Enmund l i a b l e  f o r  t h e  murders. The c o u r t ' s  

dec i s ion  l e f t  open t h e  ques t ion  of who had t o  make t h e  f i nd ing  of  

whether t h e  fe lony murderer k i l l e d ,  at tempted t o  k i l l  o r  knew 

l e t h a l  f o r c e  w a s  contemplated.  This i s s u e  was decided r e c e n t l y  

i n  Cabanna v .  Bul lock,  38 C r . L .  3093 (1986).  I n  Bullock,  t h e  

defendant and a f r i e n d  accepted a r i d e  from a  t h i r d  p a r t y .  The 

f r i e n d  and t h e  d r i v e r  go t  i n t o  a f i g h t ,  dur ing  which t h e  

defendant he ld  t h e  v i c t i m  whi le  t h e  f r i e n d ,  Tucker, h i t  t h e  

v i c t i m  i n  t h e  f ace  wi th  a  whisky b o t t l e .  Tucker b e a t  t h e  v i c t i m  

wi th  h i s  f i s t  u n t i l  t h e  v i c t i m  f e l l  t o  t h e  ground and then  Tucker 

k i l l e d  t h e  v i c t im  by smashing h i s  head wi th  a conc re t e  b r i c k .  



Bul lock  and Tucker t h e n  d i s p o s e d  of t h e  body. A t  t h e  c o n c l u s i o n  

of  t r i a l ,  t h e  j u r y  w a s  i n s t r u c t e d  t h a t  it could  f i n d  t h e  

d e f e n d a n t  g u i l t y  o f  c a p i t a l  murder i f  he was p r e s e n t  and a i d e d  

a n o t h e r  i n  committ ing a  f e l o n y .  Bul lock was found g u i l t y  and was 

s e n t e n c e d  t o  d e a t h .  I n  Bul lock .  t h e  c o u r t  s t a t e d :  

" I f  a  pe r son  sen tenced  t o  d e a t h  i n  f a c t  
k i l l e d ,  a t t e m p t e d  t o  k i l l ,  o r  in tended  t o  
k i l l ,  t h e  E i g h t h  Amendment i t s e l f  i s  n o t  
v i o l a t e d  by h i s  o r  h e r  e x e c u t i o n  r e g a r d l e s s  
o f  who makes t h e  d e t e r m i n a t i o n  o f  t h e  
r e q u i s i t e  c u l p a b i l i t y ;  by t h e  same t o k e n ,  i f  
a  pe r son  s e n t e n c e d  t o  d e a t h  l a c k s  t h e  
r e q u i s i t e  c u l p a b i l i t y ,  t h e  E i g h t h  Amendment 
v i o l a t i o n  can be a d e q u a t e l y  remedied by any 
c o u r t  t h a t  h a s  t h e  power t o  f i n d  t h e  f a c t s  
and v a c a t e  t h e  s e n t e n c e .  A t  what p r e c i s e  
p o i n t  i n  i t s  c r i m i n a l  p r o c e s s  a  s ta te  chooses  
t o  make t h e  Enmund d e t e r m i n a t i o n  i s  o f  l i t t l e  
concern  from t h e  s t a n d  p o i n t  o f  t h e ' . - -  
c o n s t i t u t i o n .  The s t a t e  h a s  c o n s i d e r a b l e  
freedom t o  s t r u c t u r e  i t s  c a p i t a l  s e n t e n c i n g  
system a s  it sees f i t ,  f o r  ' [A]s  t h e  c o u r t  
h a s  s e v e r a l  t i m e s  made c l e a r ,  w e  are 
u n w i l l i n g  t o  s a y  t h a t  t h e r e  i s  any one r i g h t  
way f o r  a  s t a te  t o  set up i t s  c a p i t a l  
s e n t e n c i n g  scheme.' S  a z i a n o  a t  See ,  
a l s o ,  P u l l e y  v .  a .  s 3 n i 9 8 4 )  ; 
Zant v .  S t e v e n s .  462  U.S. 862 (1983): Greng: - 

U.S.  153,  195 (1976) ;' bp1nlon 
, 4 w e ,  and S t e v e n s ,  JJ .) . (38  

The f i n d i n g  t h a t  a de fendan t  k i l l e d ,  a t t empted  t o  k i l l ,  

i n t e n d e d  t o  k i l l  o r  knew l e t h a l  f o r c e  was con templa ted ,  can b e  

made by t h e  j u r y ,  t h e  t r i a l  judge ,  o r  t h e  s t a t e  a p p e l l a t e  c o u r t .  

Sub j u d i c e ,  t h e  t r i a l  judge  made f i n d i n g s  needed t o  s a t i s f y  - 
Enmund and Cabanna. These f i n d i n g s  a r e  f a i r l y  suppor ted  



by t h e  r eco rd  and should no t  be d i s t u r b e d  on appea l .  See,  Tibbs 

v .  S t a t e ,  397 So.2d 1120 ( F l a .  1981). DuBoise's dea th  s en t ence  

does  no t  v i o l a t e  t h e  E igh th  Amendment s i n c e  t h e  evidence adduced 

a t  t r i a l  suppo r t s  a f i n d i n g  t h a t  DuBoise knew l e t h a l  f o r c e  w a s  

contemplated.  



ISSUE X I  

ARGUMENT 

THE TRIAL COURT D I D  NOT ERR I N  SENTENCING 
D U B O I S E  TO DEATH AFTER F I N D I N G  THREE 
AGGRAVATING CIRCUMSTANCES AND NO MITIGATING 
CIRCUMSTANCES. 

The sentencing order of the t r i a l  court i s  s e t  f o r th  in 

Issue X,  supra. 

According t o  DuBoise, the crime i n  t h i s  case i s  not 

properly characterized as  especia l ly  heinous, atrocious o r  c rue l  

and he compares h i s  case t o  Simmons v. S t a t e ,  419 So.2d 316, 319 

(Fla.  1982). In  Simmons, the vict im was k i l l e d  by two blows t o  
,- ., .. 

the  head with a hatchet but there was no proof t ha t  the victim 

was aware t h a t  he was going to  be s truck with the hatchet .  - Sub 
7 

judice ,  Barbara Grams was pinned t o  the ground by her  a t t a cke r s ,  

her r i b  was broken during the s t ruggle  and her face was bat tered  

and crushed. (See Exhibi ts ,  R.2290; 2286, 2298). unl ike the 

victim i n  Simmons, 19 year o ld  Barbara Grams was not s t ruck 

unexpectedly; but she was helpless ly  trapped and watched in  

t e r r o r  as  the  boards were ra ised  to  bludgeon her t o  death. This 

murder - -  i n  which the victim was f u l l y  aware of her impending 

doom - -  was heinous, atrocious and c rue l .  Lemon v.  S t a t e ,  456 

So.2d a t  888. 

According t o  DuBoise, he merely par t ic ipated  in  a plan t o  

snatch a purse. However, DuBoise not only accosted Barbara Grams 

on her l a s t  s o l i t a r y  walk home, he i n i t i a t e d  the underlying 



f e l o n y ,  DuBoise raped  Barbara  Grams, he  h e l d  Barbara  Grams on t h e  

ground a g a i n s t  h e r  w i l l ,  he  i n f l i c t e d  a  g r o t e s q u e  b i t e  on h e r  

f a c e ,  DuBoise p reven ted  h e r  from e s c a p i n g  and con t inued  on w i t h  

t h e  j o i n t  c r i m i n a l  v e n t u r e  knowing t h a t  Ray G a r c i a  had been 

r e c o g n i z e d  and t h a t  Barbara  would be k i l l e d  t o  keep h e r  from 

i d e n t i f y i n g  t h e  t r i o .  

I n  e s s e n c e ,  t h e  d e f e n d a n t ' s  argument i s  reduced t o  a n  

o b s e r v a t i o n  t h a t  t h e  t r i a l  judge  shou ld  have g i v e n  more weight  t o  

some of  t h e  m i t i g a t i n g  f a c t g o r s  t h a n  he d i d .  The t r i a l  judge i s  

n o t  compelled t o  g i v e  t h e  weight  d e s i r e d  by t h e  Appe l l an t  t o  such  

matters. See Hargrove v .  S t a t e ,  366 So.2d 1 ( F l a .  1978) ; Lucas 

v .  S t a t e ,  376 So.2d 1149 ( F l a .  1979) ;  Smith v .  S t a t e ,  "407 So.2d 

894 ( F l a .  1981) ;  Hi tchcock v .  S t a t e ,  413 So.2d 741 ( F l a .  1982) .  

A p p e l l a n t  s u g g e s t s  t h a t  none o f  t h e  m i t i g a t i n g  ev idence  was 

c o n s i d e r e d  by t h e  c o u r t .  Th i s  i s  p u r e  s p e c u l a t i o n  on A p p e l l a n t ' s  

p a r t .  See Palmes v .  S t a t e ,  397 So.2d 648 ( F l a .  1981).  A p p e l l a n t  

w a s  i n  no way r e s t r i c t e d  i n  p r e s e n t i n g  ev idence  t o  t h e  c o u r t .  

Cf.  Eddings v .  Oklahoma, 455 U.S. 104,  71 L.Ed.2d 1, 102 S.Ct .  

869 (1982).  Although t h e  c o n s i d e r a t i o n  o f  a l l  m i t i g a t i n g  

c i r c u m s t a n c e s  i s  r e q u i r e d ,  t h e  d e c i s i o n  whether  a  p a r t i c u l a r  

m i t i g a t i n g  c i rcumstance  i s  proven and t h e  weight  t o  be g i v e n  it 

r e s t s  w i t h  t h e  judge  and j u r y .  Lemon v .  S t a t e ,  456 So.2d 885 

( F l a .  1984) .  A p p e l l a n t ' s  argument t h a t  t h e  t r i a l  c o u r t  " ignored" 

t h e  m i t i g a t i n g  f a c t o r s  i s  wi thou t  m e r i t  and i s  d i r e c t l y  r e f u t e d  

by t h e  t r i a l  c o u r t ' s  s e n t e n c i n g  o r d e r .  



ISSUE X I 1  

CROSS-APPEAL 

ARGUMENT 

THE TRIAL COURT ERRED I N  GRANTING THE DE- 
FENDANT'S MOTION FOR ARREST OF JUDGMENT. 

An i n d i c t m e n t  o r  i n f o r m a t i o n  must f u l f i l l  two r e q u i r e m e n t s :  

t h e  de fendan t  must b e  a p p r i s e d  of t h e  charges  s u f f i c i e n t l y  t o  

e n a b l e  p r e p a r a t i o n  o f  a d e f e n s e ,  and t h e  a l l e g a t i o n s  must b e  

s p e c i f i c  enough t o  p r o t e c t  t h e  d e f e n d a n t  a g a i n s t  b e i n g  p l a c e d  i n  

j eopardy  t w i c e  f o r  t h e  same o f f e n s e .  J e n t  v .  S t a t e ,  408 So.2d 

1024,  1030 ( F l a .  1981) .  I n  S t a t e  v .  Kopulos, 413 So.2d 1195 

( F l a .  2d DCA 1982) ,  t h e  c o u r t  s t a t e d :  

A l l  t h a t  i s  r e q u i r e d  of  an  i n d i c t m e n t  o r  
i n f o r m a t i o n  i s  t h a t  it s u f f i c e n t l y  a p p r i s e  
t h e  de fendan t  of  t h e  charges  a g a i n s t  him s o  
t h a t  he  may a d e q u a t e l y  p r e p a r e  h i s  d e f e n s e  
and n o t  be  u n f a i r l y  s u r p r i s e d  by ev idence  h e  
i s  c a l l e d  upon t o  meet. 

On November 23,  1983, t h e  Grand J u r y  r e t u r n e d  a two- 

c o u n t  i n d i c t m e n t  c h a r g i n g  Rober t  DuBoise w i t h  f i r s t  degree  murder 

and s e x u a l  b a t t e r y .  (R.1966-1967) The second count  o f  t h e  

i n d i c t m e n t  p r o v i d e s :  

The Grand J u r o r s  o f  t h e  County o f  
H i l l s b o r o u g h ,  S t a t e  of  F l o r i d a ,  cha rge  t h a t  
ROBERT EARL DUBOISE, between t h e  1 8 t h  day of  
Au u s t ,  1983, and t h e  1 9 t h  day of  August ,  
1 9  f 3 ,  i n  t h e  County and S t a t e  a f o r e s a i d ,  d i d  
u n l a w f u l l y  and f e l o n i o u s l y  commit s e x u a l  



b a t t e r y  upon BARBARA GRAMS, a  person over t h e  
age of e leven  (11) y e a r s ,  wi thout  t h e  consent  
o f  t h e  s a i d  BARBARA GRAMS, c o n t r a r y  t o  t h e  
form of t h e  s t a t u t e  i n  such cases  made and 
provided,  to -wi t :  

F l o r i d a  S t a t u t e  794.011(3). 

INDICTMENT FOR SEXUAL BATTERY 
(Second Count) * * * * * * * * * * * * * * * * * *  

On February 6 ,  1984, t h e  defendant f i l e d  a  Motion f o r  

Statement o f  P a r t i c u l a r s ,  pursuant  t o  Rule 3.140(n),  F l o r i d a  

Rules of Criminal Procedure.  (R.1979) I n  h i s  motion, DuBoise 

sought (1)  t h e  exac t  t ime ,  d a t e  and p l ace  of t h e  a l l eged  o f f e n s e ;  

a (2) whether t h e  defendant i s  a l l e g e d  t o  be t h e  a c t u a l  p e r p e t r a t o r  

o r  an a l l e g e d  a i d e r  and a b e t t o r  of t h i s  a l l eged  o f f e n s e ;  and (3) 

a l l  o t h e r  ma te r i a l  f a c t s  of t h e  crime charged known t o  t h e  S t a t e .  

. . (R.1979). A t  no o t h e r  t ime dur ing  t h e  p r e - t r i a l  proceedings  

o r  dur ing  t h e  t r i a l ,  d id  DuBoise cha l lenge  t h e  indic tment  

charging him with  sexua l  b a t t e r y .  The j u r y  r e tu rned  t h e i r  

v e r d i c t  on March 7 ,  1985, f i nd ing  DuBoise g u i l t y  a s  charged t o  

count I of t h e  indic tment  ( f i r s t  degree  murder) and g u i l t y  of t h e  

l e s s e r  included crime of at tempted sexua l  b a t t e r y  as  t o  count I1 

(R.1658). The judgments and sen tences  were en t e red  by t h e  t r i a l  

c o u r t  on March 7 ,  1985 and were f i l e d  on March 11, 1985. (R.2144, 

2146) On March 19,  1985, DuBoise f i l e d  a  motion f o r  a r r e s t  of  

judgment regard ing  t h e  at tempted sexua l  b a t t e r y  conv ic t ion .  



Rule 3.610(a)(l), Florida Rule of Criminal Procedure, 

provides that the court shall grant a Motion in Arrest of Judgment 

only when "the indictment of information upon which the defendant 

is tried is so defective that it will not support a judgment of 

conviction." On June 7, 1985, the trial court granted the defendant's 

Motion for Arrest of Judgment, notwithstanding the court's 

recognition of the fact that the defendant was not embarrassed in 

the instant case and it was clear the defense "knew what they were 

defending. " (R. 1786, 2217) 

If the insufficiency of the information or indictment is 

such that it does not wholly fail to charge a crime, the failure 

to timely raise the defect by a motion to dismiss constitutes a 

waiver of the insufficiency, Catanese v. State, 251 So.2d 572 (Fla. 

4th DCA 1971) Rule 3.140(0), Florida Rule of Criminal Procedure, 

directs that 

No indictment of information, or any 
count thereof, shall be dismissed or judgment 
arrested, or new trial granted on account of 
any defect in the form of the indictment or 
information or of misjoinder of offenses or 
for any cause whatsoever, unless the court 
shall be of the opinion that the indictment 
or information is so vague, indistinct and 
indefinite as to mislead the accused and 
embarrass him in the preparation of his 
defense or expose him after conviction or 
acquittal to substantial danger of a new 
prosecution for the same offense. 

In the present case, Appellant has not alleged, nor could 

he seriously argue, that he was misled or embarrassed in the 

preparation of his defense, or that he was exposed to being placed 

in jeopardy twice for the same offense. There is no evidence of 

any prejudice in the record. 



@ - Sub judice, the Indictment not only set forth the 

appropriate statutory provision, but the charged offense was 

identified within the concluding caption. In United States v. 

Pou, 484 F.Supp. 972 (S.D. Fla. 1979) the court declared that 

an indictment or information does not have to expressly allege 

each element of a crime if the statute violated is referred to in 

the information or indictment and the missing element is set 

forth in the statute. Similarly, in United States v. Chilcote, 

724 F.2d 1498, 1505 (11th Cir. 1984), the court determined that 

"when the indictment specifically refers to the statute on which 

the charge was based, the statutory language may be used to 

determine whether the defendant received adequate notice." 

When an information or indictment omits an element of 

the crime charged and no motion to dismiss is filed specifically 

directed to the alleged defect, such omission is waived unless 

the information or indictment wholly fails to charge a crime. 

Selley v. State, 403 So.2d 427, 428 (Fla. 5th DCA 1980), citations 

omitted. In State v. Cadieu, 353 So.2d 150 (Fla. lstDCA1977), 

the court recognized: 

The law does not favor a strategy of 
withholding attack on the information 
until the defendant is in jeopardy, 
then moving to bar the prosecution 
entirely. 

Consequently, the charging document should be judged post-trial 

by a different and more liberal standard than had it been timely 

challenged before or upon arraignment by motion to dismiss. Because 

the indictment -- at bar did not wholly fail to charge a crime and 

Appellant failed to file any motion to dismiss, the alleged 

defect was waived. 



CONCLUSION 

Based on the foregoing facts, arguments and authorities, the 

judgment and sentence should be affirmed. 
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