
IN THE SUPREME COURT 

CASE NO. 67, 

* * *  

OF FLORIDA 

,, 

STEPHEN B. IRVINE, .,. 
Plaintiff, Petitioner, v 

DUVAL COUNTY PLANNING COMMISSION 
and the CITY OF JACKSONVILLE, 

Defendants, Respondents. 

PETITIONER'S BRIEF ON JURISDICTION 

BARRY A. BOBEK, P.A. 
503 East Monroe Street 
Jacksonville, FL 32202 
(904) 632-2010 

STEPHEN A. HOULD, P.A. 
220 E. Forsyth Street 
Jacksonville, FL 32202 
(904) 356-2341 

Attorneys for Plaintiff, Petitioner 



TABLE O F  CONTENTS 

T a b l e  of C i t a t i o n s  

S ta tement  of t h e  C a s e  

S ta tement  of t h e  Facts  

S u m m a r y  of A r g u m e n t  

A r g u m e n t  

C o n c l u s i o n  

C e r t i f i c a t e  of Service 

P a g e  

i i 

1 

1 

5 

5 

T H I S  HONORABLE COURT HAS J U R I S D I C T I O N  BECAUSE 
THE O P I N I O N  O F  THE F I R S T  D I S T R I C T  COURT OF 
A P P E A L  EXPRESSLY AND D I R E C T L Y  C O N F L I C T S  WITH 
OTHER O P I N I O N S  O F  T H I S  HONORABLE COURT OR OF 
OTHER COURTS.  



TABLE OF CITATIONS 

Page 

Autrey  v.  C a r r o l l  
240 So.2d 474 ( F l a .  1970) 

C i t y  o f  Apopka v. Orange County 
299 So.2d 657 ( F l a .  4 t h  DCA 1974) 

C o n e t t a  v .  C i t y  o f  S a r a s o t a  
400 So.2d 1051 ( F l a .  2nd DCA 1981) 

David v.  S t a t e  
369 So.2d 943 ( F l a .  1979)  

Edwards v. Div. o f  Bev., Board o f  B u s i n e s s  Reg. 
278 So.2d 659 ( F l a .  1st DCA 1973) 

Ford v.  Bay County Schoo l  Board 
246 So.2d 119 ( F l a .  1st DCA 1970) 

Gen t rv  v .  DeDt. o f  P r o f e s s i o n a l  & O c c u ~ a t i o n a l  
~ e ~ u l i t i o n s  ,& s t a t e  Board o f  Medical  ~ x > m i n e r s  
283 So.2d 386 ( F l a .  1st DCA 1973) 

Harvey v.  Nuzum 
345 So.2d 1106 ( F l a .  1st DCA 1977) 

Hickey v .  Wells 
91 So.2d 206 ( F l a .  1957)  

Higgs v .  P r o p e r t y  A p p r a i s a l  Adjustment  Board o f  
Monroe County 
411 So.2d 307 ( F l a .  3 r d  DCA 1982) 

Laney v.  Holbrook 
8 So.2d 465 ( F l a .  1942)  

McCulley Ford ,  I n c .  v .  C a l v i n  
308 So.2d 189 ( F l a .  1st DCA 1975) 

McRae v.  Robbins 
9 So.2d 284 ( F l a .  1942) 

N i e l s e n  v. C i t y  o f  S a r a s o t a  
117 So.2d 731 ( F l a .  1960)  



• 1 5 .  P o l a r  Ice Cream & C r e a m e r y  Co. v .  Andrews 
150 So.2d 504 ( F l a .  1 s t  DCA 1 9 6 3 )  

1 6 .  P o w e l l  v .  B o a r d  o f  P u b l i c  I n s t r u c t i o n  o f  
Levy  C o u n t y  
229 So .2d  308  ( F l a .  1 s t  DCA 1 9 7 0 )  

17 .  R u r a l  N e w  Town, I n c .  v .  P a l m  B e a c h  C o u n t y  
315  So.2d  478  ( F l a .  4 t h  DCA 1 9 7 5 )  

OTHER 

1 8 .  J a c k s o n v i l l e  M u n i c i p a l  Code § 7 0 4 . 1 0 4 ( d )  

19 .  Y o k e l y  o n  Z o n i n g ,  Volume 2 ,  P a g e  124 

iii 



STATEMENT OF THE CASE 

T h i s  j u r i s d i c t i o n a l  b r i e f  is f i l e d  p u r s u a n t  t o  Rule  

9 .120 ( d )  , F l o r i d a  R u l e s  o f  A p p e l l a t e  P r o c e d u r e .  The 

j u r i s d i c t i o n  o f  t h i s  H o n o r a b l e  C o u r t  is invoked  p u r s u a n t  to  

R u l e  9 .030 ( a )  ( 2  ) ( A )  ( i v )  , F l o r i d a  R u l e s  o f  A p p e l l a t e  p r o c e d u r e ,  

b e c a u s e  t h e  o p i n i o n  o f  t h e  F i r s t  Dis tr ic t  C o u r t  o f  Appeal  f i l e d  

March 1 2 ,  1985 ,  r e h e a r i n g  d e n i e d  A p r i l  3 0 ,  1985 ,  e x p r e s s l y  and 

d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n s  o f  o t h e r  F l o r i d a  c o u r t s  on 

t h e  same q u e s t i o n s  o f  law. The symbol "A" r e f e r s  to  t h e  

a p p e n d i x  f i l e d  h e r e w i t h .  

STATEMENT OF THE FACTS 

On May 1 2 ,  1983,  i n  conformance  w i t h  S708.311 o f  t h e  

z o n i n g  code  o f  t h e  C i t y  o f  J a c k s o n v i l l e ,  P l a i n t i f f / P e t i t i o n e r ,  

S t e p h e n  B. I r v i n e ,  f i l e d  an  a p p l i c a t i o n  t o  o b t a i n  a 

a " p e r m i s s i b l e "  u s e  by e x c e p t i o n .  (A35-42) An e x c e p t i o n  is 

d e f i n e d  by t h e  Code as f o l l o w s :  

708.101 ( h h )  EXCEPTION: An " e x c e p t i o n "  is a use  
t h a t  would n o t  be  a p p r o p r i a t e  g e n e r a l l y  or w i t h o u t  
r e s t r i c t i o n  t h r o u g h o u t  t h e  zon ing  d i v i s i o n  or d i s t r i c t  
b u t  which ,  i f  c o n t r o l l e d  as to  number, a r e a ,  l o c a t i o n  
o r  r e l a t i o n  t o  t h e  n e i g h b o r h o o d ,  would p romote  t h e  
p u b l i c  h e a l t h ,  s a f e t y ,  w e l f a r e ,  morals, o r d e r ,  
c o m f o r t ,  c o n v e n i e n c e ,  a p p e a r a n c e ,  p r o s p e r i t y  or  
g e n e r a l  w e l f a r e .  Such u s e s  may be p e r m i t t e d  i n  s u c h  
z o n i n g  d i v i s i o n  or d i s t r i c t  a s  e x c e p t i o n s ,  i f  s p e c i f i c  
p r o v i s i o n  f o r  s u c h  e x c e p t i o n  is made i n  t h i s  Zoning 
Code. 

The e x c e p t i o n  was to  a l l o w  t h e  c o n t i n u e d  sale o f  b e e r  and wine 

f o r  consumpt ion  on p r e m i s e s .  The s u b j e c t  p r o p e r t y  was zoned 

"commerical ne ighbo rhood  - CN" p u r s u a n t  to  t h e  c i t e d  s e c t i o n  



and I r v i n e '  s a p p l i c a t i o n  showed t h a t  t h e  r e q u e s t e d  e x c e p t  i o n  

had been p e r m i t t e d  to  t h e  p r i o r  o p e r a t o r  o f  t h e  b u s i n e s s  by a  

z o n i n g  e x c e p t i o n  g r a n t e d  on May 2 8 ,  1981. I r v i n e ' s  a p p l i c a t i o n  

was d u l y  p r o c e s s e d  by t h e  P l a n n i n g  Depar tment  of t h e  C i t y  of 

J a c k s o n v i l l e ,  which fo rwarded  i ts  Comments and Recommendations 

t o  t h e  Duval  County  P l a n n i n g  Commission. ( A  45)  The P l a n n i n g  

Depar tment  r e p o r t e d  to t h e  P l a n n i n g  Commission t h e  f o l l o w i n g  : 

t h a t  t h e  p roposed  use  would be c o m p a t i b l e  w i t h  t h e  e x i s t i n g  

l a n d  use  p a t t e r n  i n  t h e  a r e a ;  t h a t  t h e  a p p l i c a t i o n  r e l a t e d  to 

b e e r  and wine consumpt ion  on p r e m i s e s  i n  a  f a c i l i t y  hav ing  

f i f t y - f i v e  ( 5 5 )  s e a t s  and t w o  employees;  t h a t  t h e  e x c e p t i o n  was 

s o u g h t  to  be t r a n s f e r a b l e  w i t h  t h e  t i t l e  to t h e  p r e m i s e s ,  and; 

t h a t  f o u r  a p p l i c a t i o n s ,  1973 ,  1977 ,  1980 and 1981 f o r  t h e  same 

e x c e p t i o n  have  been p r e v i o u s l y  approved  on t h e  s u b j e c t  

p r o p e r t y .  The P l a n n i n g  D e p a r t m e n t ' s  r e p o r t  recommended 

a p p r o v a l  o f  t h e  r e q u e s t e d  zoning  e x c e p t i o n  " f o r  t h e  r e a s o n s  

l i s t e d  above." ( A  4 5 )  

On J u n e  1 6 ,  1983 ,  t h e  Duval  County P l a n n i n g  Commission 

h e l d  a  d u l y  n o t i c e d  p u b l i c  h e a r i n g  to  c o n s i d e r  I r v i n e ' s  

a p p l i c a t i o n  t o g e t h e r  w i t h  o t h e r  m a t t e r s  on t h e  P l a n n i n g  

Commission 's  agenda .  I r v i n e  appea red  i n  p e r s o n  and spoke  on 

b e h a l f  o f  t h e  r e q u e s t e d  u s e ,  p o i n t i n g  o u t  t h a t  a  b a r  and 

sandwich  shop  had been o p e r a t e d  a t  t h e  l o c a t i o n  f o r  o v e r  f o r t y  

y e a r s .  ( A  4 6 )  N o  one a p p e a r e d  b e f o r e  t h e  Commission to speak  

i n  o p p o s i t i o n  to  t h e  a p p l i c a t i o n .  ( A  55-57) The Duval  County 



P l a n n i n g  Commission and t h e  C i t y  o f  J a c k s o n v i l l e  have  

a s t i p u l a t e d  t h a t  no t e s t i m o n y  was p r e s e n t e d  i n  o p p o s i t i o n  to t h e  

r e q u e s t e d  e x c e p t i o n .  A l though  t h e  P l a n n i n g  Commission made a  

t a p e  r e c o r d i n g  o f  t h e  p u b l i c  h e a r i n g ,  to a v o i d  making t h e  t a p e  

r e c o r d i n g  o f  t h e  h e a r i n g  a  p a r t  of  t h e  r e c o r d  i n  C i r c u i t  C o u r t ,  

t h e  Commission s t i p u l a t e d  t h a t  no one a p p e a r e d  and t e s t i f i e d  a t  

t h e  h e a r i n g  i n  o p p o s i t i o n  to  g r a n t i n g  t h e  e x c e p t i o n .  (A55-57 ) 

I n  so d o i n g  t h e  Commission e f f e c t i v e l y  s t i p u l a t e d  t h a t  t h e r e  

was no r e c o r d  e v i d e n c e  s u p p o r t i n g  any  ground  f o r  d e n y i n g  t h e  

e x c e p t i o n s  and g o i n g  a g a i n s t  t h e  P l a n n i n g  D e p a r t m e n t ' s  

recommendat ions .  

The c i t y ' s  zon ing  code  r e q u i r e s  t h a t  t h e  Duval  County 

P l a n n i n g  Commission make a  r e c o r d  o f  t h e  p r o c e e d i n g s  o f  

". . . s u f f i c i e n t  d e g r e e  to d i s c l o s e  t h e  f a c t u a l  b a s i s  f o r  its 

@ f i n a l  d e t e r m i n a t i o n  w i t h  r e s p e c t  to such  r e q u e s t s  and a p p e a l s , "  

S 7 0 4 . 1 0 4 ( d ) ,  J a c k s o n v i l l e  M u n i c i p a l  Code,  " P r o c e d u r e s  f o r  

H e a r i n g  Zoning E x c e p t i o n s ,  Zoning V a r i a n c e s  and Appea ls . "  The 

m i n u t e s  p r e p a r e d  by t h e  P l a n n i n g  Commission r e f l e c t  t h a t  t h e  

Chairman o f  t h e  Commission s t a t e d  t h a t  he  had r e c e i v e d  

t e l e p h o n e  c a l l s  f rom a n  u n s p e c i f i e d  number o f  n e i g h b o r s  i n  

o p p o s i t i o n .  ( A  4 6 )  The Chairman d i d  n o t  s t a t e  f o r  t h e  r e c o r d  

t h e  n a t u r e  o r  s p e c i f i c  s o u r c e  of  any  o f  t h e  o b j e c t i o n s .  The 

m i n u t e s  ( A  4 6 )  p r e p a r e d  by t h e  Commission reci te  o n l y  t h e  

f o l l o w i n g :  



M r .  S t e p h e n  I r w i n e  [ s i c ]  , 300 C o r o n e t  Lane ,  s p o k e  i n  
f a v o r  of r e q u e s t .  H e  s t a t e d  t h a t  t h e r e  h a s  been a b a r  
and sandwich  shop  t h e r e  f o r  40 y e a r s .  

The Chairman s t a t e d  t h a t  he had had t e l e p h o n e  c a l l s  
from n e i g h b o r s  i n  o p p o s i t i o n .  

The Commission v o t e d  7  t o  0  t o  deny.  

T h e r e a f t e r ,  t h e  P l a n n i n g  Commission e n t e r e d  i ts formal w r i t t e n  

o r d e r  ( A  47-49)  i n  which it d e n i e d  t h e  a p p l i c a t i o n  and made 

t h e  f o l l o w i n g  c o n c l u s i o n s :  

WHEREAS, a f t e r  c o n s i d e r i n g  t h e  f a c t s  as 
d e t e r m i n e d  by t h e  Commission i n  its i n v e s t i g a t i o n  of 
t h e  a p p l i c a t i o n  and t h e  f ac t s  as p r e s e n t e d  a t  t h e  
p u b l i c  h e a r i n g ,  t h i s  Commission makes t h e  f o l l o w i n g  
f i n d i n g s :  

1 .  A p p l i c a n t  f a i l e d  to  s u s t a i n  t h e  bu rden  of 
showing  t h a t  t h e  g r a n t i n g  of t h e  e x c e p t i o n  would 
promote  t h e  p u b l i c  h e a l t h ,  s a f e t y ,  welfare,  morals, 
o r d e r ,  comfort, c o n v e n i e n c e ,  a p p e a r a n c e ,  p r o s p e r i t y  or 
g e n e r a l  welfare of t h e  ne ighbo rhood .  

2 .  P r o p o s e d  u s e  would n o t  be c o m p a t i b l e  w i t h  
o t h e r  u s e s  e x i s t i n g  i n  Dis t r ic t .  

N e i t h e r  t h e  P l a n n i n g  Commiss ion ' s  r e c o r d  no r  its o r d e r  refer  to 

a n y  e v i d e n c e  of t h e  fac t s  s a i d  to  have been d e t e r m i n e d  from t h e  

Commiss ion ' s  " i n v e s t i g a t i o n . "  L i k e w i s e ,  P a r a g r a p h  2 of t h e  

Commiss ion ' s  o r d e r  is i n  d i r e c t  c o n f l i c t  w i t h  t h e  P l a n n i n g  

D e p a r t m e n t ' s  f i n d i n g  t h a t  t h e  p r o p o s e d  u se  would b e  c o m p a t i b l e  

w i t h  t h e  e x i s t i n g  l a n d  u s e  p a t t e r n  i n  t h e  area. 



SUMMARY OF ARGUMENT 

T h i s  H o n o r a b l e  C o u r t  h a s  j u r i s d i c t i o n  t o  c o n s i d e r  t h e  

merits o f  P e t i t i o n e r ' s  case s i n c e  t h e  o p i n i o n  o f  t h e  F i r s t  

Dis t r ic t  C o u r t  o f  Appea l  is i n  d i r e c t  c o n f l i c t  w i t h :  

1. R u r a l  N e w  Town, I n c .  v .  Palm Beach Coun ty ,  315 So.2d 

478 ( F l a . 4 t h  DCA 1975 )  and C o n e t t a  v .  C i t y  o f  S a r a s o t a ,  400 

So.2d 1051 ( F l a . 2 n d  DCA 1 9 8 1 ) ;  

2. McRae v .  R o b b i n s ,  9  So.2d 284 ( F l a .  1 9 4 2 ) ,  and its 

p r o g e n y ;  and 

3. C i t y  o f  Apopka v .  Orange  Coun ty ,  299 So.2d 657  ( F l a .  

4 t h  DCA 1 9 7 4 ) .  

ARGUMENT 

THIS HONORABLE COURT HAS JURISDICTION BECAUSE THE 
OPINION OF THE FIRST DISTRICT COURT OF APPEAL 
EXPRESSLY AND DIRECTLY CONFLICTS WITH OTHER OPINIONS 
OF THIS HONORABLE COURT OR OF OTHER COURTS. 

The D i s t r i c t  C o u r t  o f  Appea l  h e l d  t h a t  ".. . it c a n n o t  be 

d e t e r m i n e d  t h a t  t h e  Commiss ion,  by p l a c i n g  t h e  bu rden  upon t h e  

p e t i t i o n e r  to d e m o n s t r a t e  t h a t  t h e  e x c e p t i o n  would ' p romo te  t h e  

p u b l i c  h e a l t h ,  s a f e t y ,  w e l f a r e  . . . I  ( e tc . ,  see o r d e r  q u o t e d  

a b o v e ) ,  d e p a r t e d  f rom t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  law" which  

h o l d i n g  d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n s  o f  o t h e r  d i s t r i c t  

c o u r t s  o f  a p p e a l ,  s p e c i f i c a l l y  R u r a l  N e w  Town, I n c .  v .  Pa lm 

Beach  Coun ty ,  I n c .  v .  Pa lm Beach  Coun ty ,  315 So.2d 478 ( F l a .  

4 t h  DCA 1975 )  and C o n e t t a  v .  C i t y  o f  S a r a s o t a ,  400 So.2d 1051 



( F l a .  2nd DCA 1 9 8 1 ) .  The d e c i s i o n  of t h e  F i r s t  Dis tr ic t  Cour t  

of Appeal is s q u a r e l y  i n  c o n f l i c t  w i t h  t h e  f o l l o w i n g  l a n g u a g e  

from R u r a l  N e w  Town, I n c .  v .  Palm Beach County:  

T h e r e  is a  d i s t i n c t i o n  between s e e k i n g  r e z o n i n g  and 
s e e k i n g  a  s p e c i a l  e x c e p t i o n ;  e a c h  i n v o l v e s  somewhat 
d i f f e r e n t  c o n s i d e r a t i o n s .  I n  r e z o n i n g  t h e  burden  is 
upon t h e  a p p l i c a n t  to  c l e a r l y  e s t a b l i s h  such  r i g h t  ( a s  
h e r e i n a b o v e  i n d i c a t e d ) .  I n  t h e  c a s e  of a  s p e c i a l  
e x c e p t i o n ,  where t h e  a p p l i c a n t  h a s  o t h e r w i s e  compl ied  
w i t h  t h o s e  c o n d i t i o n s  set f o r t h  i n  t h e  zon ing  c o d e ,  
t h e  burden  is upon t h e  z o n i n g  a u t h o r i t y  to d e m o n s t r a t e  
by  compe ten t  s u b s t a n t i a l  e v i d e n c e  t h a t  t h e  s p e c i a l  
e x c e p t i o n  is a d v e r s e  t o  - t h e  p u b l i c  i n t e r e s t .  _Yokley 
o n  Zoging ,  Volume 2 ,  Page  124.  A s p e c i a l  exception 1s 
a  p e r m i t t e d  u s e  t o  which t h e  a p p l i c a n t  is e n t i t l e d  
u n l e s s  t h e  zon ing  a u t h o r i t y  d e t e r m i n e s  a c c o r d i n g  to 
t h e  s t a n d a r d s  i n  t h e  zon ing  o r d i n a n c e  t h a t  such  use  
would a d v e r s e l y  a f f e c t  t h e  p u b l i c  i n t e r e s t .  315 So.2d 
478 ,  480. 

S i n c e  t h e  F i r s t  D i s t r i c t  d e c i s i o n  approved  p l a c i n g  t h e  burden  

upon I r v i n e ,  t h e  d e c i s i o n  c o n f l i c t s  w i t h  t h e  R u r a l  N e w  Town 

h o l d i n g  t h a t  t h e  bu rden  is upon t h e  Zoning A u t h o r i t y  to  

d e m o n s t r a t e  by s u b s t a n t i a l  compe ten t  e v i d e n c e  t h a t  t h e  

e x c e p t i o n  is a d v e r s e  to t h e  p u b l i c  i n t e r e s t .  

The o p i n i o n  s u b  j u d i c e  is a l s o  e x p r e s s l y  and d i r e c t l y  i n  

c o n f l i c t  w i t h  McRae v .  R o b b i n s ,  9 So.2d 284 ( F l a .  1 9 4 2 ) ,  i n  

which t h i s  Cour t  s t a t e d :  

The e v i d e n c e  adduced  a t  h e a r i n g s  i n  f i x i n g  r a t e s  
and  h o u r s  of s e r v i c e  must be t a k e n  down and made a  
p a r t  of t h e  r e c o r d  o f  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g s ,  
and  s p e c i f i c  f i n d i n g s  based  on such  e v i d e n c e  must be 
made and e n t e r e d  i n  t h e  r e c o r d  a s  a  n e c e s s a r y  
p r e d i c a t e  f o r  t h e  o r d e r  made, s o  t h a t  s u c h  o r d e r  
t o g e t h e r  w i t h  t h e  e v i d e n c e  and t h e  f i n d i n g s  t h e r e o n  
may be r ev i ewed  i n  a p p r o p r i a t e  j u d i c i a l  p r o c e d u r e .  
Such a d m i n i s t r a t i v e  o r d e r s  made w i t h o u t  - a  



r e c o r d  of t h e  e v i d e n c e  adduced  i n  s u p p o r t  t h e r e o f ,  are 
w i t h o u t  l e g a l  e f f e c t ,  s i n c e  it is  t h e  e v i d e n c e  adduced  
and t h e  f i n d i n a s  made t h e r e o n .  and n o t  m e r e l v  t h e  
u n s u p p o r t e d  o r d e r s  made, which  show t h e  v a l i d i t y  o r  
i n v a l i d i t y  of t h e  a d m i n i s t r a t i v e  o r d e r s  made u n d e r  
d e l e s a t e d  a d m i n i s t r a t i v e  a u t h o r i t v  f o r  a s o v e r n m e n t a l  
Durpose .  ( e m ~ h a s i s  a d d e d )  I d . .  a t  291.  

N o t w i t h s t a n d i n g  t h e  r e q u i r e m e n t  o f  7 0 4 . 1 0 4 ( d ) ( 2 )  o f  t h e  

J a c k s o n v i l l e  M u n i c i p a l  Code t h a t  ". . . t h e  Zoning Board s h a l l  

e s t a b l i s h  s u c h  r e c o r d  i n  a s u f f i c i e n t  d e g r e e  to d i s c l o s e  t h e  

f a c t u a l  b a s i s  f o r  i ts f i n a l  d e t e r m i n a t i o n  w i t h  r e s p e c t  to s u c h  

r e q u e s t s  and a p p e a l s , "  t h e  F i r s t  D i s t r i c t  C o u r t  of Appea l  

app roved  t h e  a d m i n i s t r a t i v e  a g e n c y  o r d e r  which was d e v o i d  o f  

a n y  f a c t u a l  f i n d i n g s  w h a t s o e v e r .  

E s s e n t i a l l y ,  t h e  d e c i s i o n  c o n f l i c t s  w i t h  t h e  l i n e  o f  cases 

h o l d i n g  t h a t  t h e  a g e n c y ' s  f a i l u r e  to make a d e q u a t e  and s p e c i f i c  

f i n d i n g s  o f  f ac t  i n  t h e  r e c o r d  and i n  its o r d e r  c o n s t i t u t e s  a 

d e p a r t u r e  f rom t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  law. G e n t r y  v .  

Dept .  o f  P r o f e s s i o n a l  & O c c u p a t i o n a l  R e g u l a t i o n s ,  S t a t e  Board 

of M e d i c a l  Examine r s ,  283  So.2d 386 ( F l a .  1 s t  DCA 1 9 7 3 ) ;  H ickey  

v .  Wells, 91 So.2d 206 ( F l a .  1 9 5 7 ) ;  Laney v .  Ho lb rook ,  8  So.2d 

465 ( F l a .  1 9 4 2 ) ;  Harvey  v .  Nuzum, 345  So.2d 1106 ( F l a .  1 s t  DCA 

1 9 7 7 ) ;  Edwards v .  Div.  of Bev.,  Board o f  B u s i n e s s  Reg., 278 

So.2d 659 ( F l a .  1 s t  DCA 1 9 7 3 ) ;  McCulley F o r d ,  I n c .  v .  C a l v i n ,  

308 So.2d 189 ( F l a .  1 s t  DCA 1 9 7 5 ) ;  Ford  v .  Bay County  S c h o o l  

Boa rd ,  246 So.2d 119  ( F l a .  1 s t  DCA 1 9 7 0 ) ;  P o w e l l  v .  Board o f  

P u b l i c  I n s t r u c t i o n  o f  Levy Coun ty ,  229 So.2d 308 ( F l a .  1 s t  DCA 

1 9 7 0 ) ;  P o l a r  Ice C r e a m  & Creamery  C o .  v .  Andrews,  150 So. 2d 

504 ( F l a .  1 s t  DCA 1 9 6 3 ) ;  H i g g s  v .  P r o p e r t y  A p p r a i s a l  A d j u s t m e n t  



Board o f  Monroe Coun ty ,  41 1  So.2d 307 ( F l a .  3 r d  DCA 1 9 8 2 ) .  

The h o l d i n g  o f  t h e  D i s t r i c t  C o u r t  t h a t  t h e  d e c i s i o n  o f  t h e  

Commission c o u l d  be  ba sed  upon - e x  p a r t  t e l e p h o n e  c a l l s  

r e c e i v e d  by t h e  Chairman o f  t h e  Commission w i t h o u t  r e v e a l i n g  

t h e  f ac t s  and d e t a i l s  o f  t h o s e  c a l l s  s q u a r e l y  c o n f l i c t s  w i t h  

t h e  C i t y  o f  Apopka v .  Orange  County ,  299 So.2d 657 ( F l a .  4 t h  

DCA 1974)  and  allows t h e  h e a r i n g  t o  become an  e x  p a r t e  

" p l e b e s c i t e . "  The F i r s t  D i s t r i c t ' s  d e c i s i o n  i g n o r e s  e n t i r e l y  

t h e  w e l l  e s t a b l i s h e d  r u l e s  o f  a d m i n i s t r a t i v e  l a w  and a p p r o v e s  

a n  a d m i n i s t r a t i v e  p r o c e d u r e  which e n a b l e s  zon ing  to  g o  on 

b e h i n d  c l o s e d  d o o r s  w i t h o u t  a s h r e d  of e v i d e n c e  of  r e c o r d  to 

s u p p o r t  t h e  d e c i s i o n s  and e n t i r e l y  f r e e  f rom p u b l i c  s c r u t i n y .  

A s  t h e  d i s s e n t i n g  o p i n i o n  o f  J u d g e  Zehmer makes a b u n d a n t l y  

c l ea r ,  David v .  S t a t e ,  369 So.2d 943  ( F l a .  1 9 7 9 ) ;  A u t r e y  v .  

Car ro l l ,  240 So.2d 474 ( F l a .  1 9 7 0 ) ,  t h e  o p i n i o n  o f  t h e  F i r s t  

D i s t r i c t  announces  r u l e s  o f  l a w  which c o n f l i c t  w i t h  r u l e s  

announced  by t h i s  and o t h e r  c o u r t s .  N i e l s e n  v .  C i t y  o f  

S a r a s o t a ,  117 So.2d 731 ( F l a .  1 9 6 0 ) .  The d e c i s i o n s  c i t e d  

c a n n o t  be r e c o n c i l e d .  T h i s  Honorab l e  C o u r t  s h o u l d  e x e r c i s e  its 

d i s c r e t i o n a r y  j u r i s d i c t i o n  and a c c e p t  t h e  case f o r  r e v i e w .  

CONCLUSION 

F o r  t h e  r e a s o n s  e x p r e s s e d  h e r e i n  t h e  D i s t r i c t  C o u r t ' s  

o p i n i o n s  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  numerous 

d e c i s i o n s  o f  F l o r i d a  c o u r t s  and t h i s  Honorab l e  C o u r t  must  



e x e r c i s e  i ts  d i s c r e t i o n a r y  j u r i s d i c t i o n  to  c o n s i d e r  t h e  merits 

o f  P e t i t i o n e r ' s  case. 
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