
IN THE SUPREME COURT OF FLO d DA 

,J- 

STEPHEN B .  

Pet i t ioner \ 
L~ 

DUVAL COUNTY PLANNING COMMISSION 
and the  C ITY  OF JACKSONVILLE 

Respondents 

PETITIONER'S BRIEF ON THE MERITS 

BARRY A .  BOBEK, ESQUIRE 
503 East Monroe Street  
Jacksonv i l le ,  F lo r i da  32202 
9041632-201 0 

STEPHEN A .  HOULD, ESQUIRE 
220 East F o r s y t h  Street 
Jacksonv i l le ,  F lo r i da  32202 
904/356-2341 

At to rneys  fo r  Pet i t ioner  



TABLE OF CONTENTS 

Page 

. . . . .  . . . . . . . . . . . . . . . . . . . . . . . .  Tab le  of Ci ta t ions 1 1 - 1 1 1  

. . . . . . . . . . . . . . . . . . . . . . . .  Statement of Facts 1-5 

. . . . . . . . . . . . . . . . . . . . . .  Summary of A rgumen t  5a 

WHETHER THE PROCESSES OF THE ZONING AUTHORITY 
IN THIS CASE AFFORDED THE PETITIONER DUE PROCESS 
OF LAW? 

WHETHER THE CORRECT LAW HAS BEEN APPLIED IN 
THE FINDING T H A T  THE PETITIONER DID NOT MAKE 
A SHOWING SLlFFlClENT TO MEET HIS BURDEN? 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Conclus ion 20 

. . . . . . . . . . . . . . . . . . . . . .  Cer t i f i ca te  o f  Serv ice  21 



TABLE OF CITATIONS 

Page 

1.  Alachua County v .  Eagles Nest Farms, Inc .  . . . . . . . . .  18 
473 So.2d 257 (Fla. 1st DCA 1985) 

2. C i t y  o f  Apopka v .  Orange County . . . . . . . . . . . . . .  8,9,17 
299 So.2d 657,659-660 (F la.  4th DCA 1974) 

3. Coleman v .  Watts . . . . . . . . . . . . . . .  
81 So.2d 650 (Fla.1955) 

4. Conetta v. C i t y  of Sarasota . . . . . . . . . .  
400 So. 2d 1051 and at 1052 (Fla. 2d DCA 1981) 

5 .  Edwards  v .  D iv is ion  of Beverage, Board o f  Business 
. . . . . . . . . . . . . . . . . . . . . . . . .  Regulations 7 

278 So. 2d 659 (Fla. 1st DCA 1973) 

6. Ford  v .  Bav Countv School Board . . . . . . . . . . .  
246 So.2d 119 (Fla. 1st DCA 1970) 

7. Gentry v .  Dept.  of Professional E Occupational Regulations, 
State Board of Medical Examiners . . . . . . . . . . . . . .  7 
283 So.2d 386,387 (Fla. 1st DCA 1973) 

. . . . . . . . . . . . . . . . . . . . . .  8. Harvey  v .  Nuzum 7 
345 So.2d 1106 (Fla. 1st DCA 1977) 

9. H ickey  v .  Wells . . . . . . . . . . . . . . . . . . . . . .  7 
91 So.2d 206,210 (Fla.1957) 

10. l r v i n e  v .  Duval  County Planning Commission and the - 
. . . . . . . . . . . . . . . . . . . . .  C i t y  of Jacksonvi l le  10,18 

466 So.2d 357, at 359 (Fla. 1st DCA 1985) 

11. Laney v .  Holbrook . . . . . . . . . . . . . . . . . . . . .  7 
8 So.2d 465,467,468 (Fla. 1942) 

12. Lvnch-Davidson Motors. I nc .  v .  Ca lv in  . . . . . . . . . . .  8 
308 So.2d 197 (Fla. 1st DCA 1975) 

13. Manatee County v .  F lo r ida  Pub l ic  Employees Relations 
Commission . . . . . . . . . . . . . . . . . . . . . . . . .  12 
387 So. 2d 446,449 (Fla. 1 st DCA 1980) 



14. McCu l lev  F o r d .  I n c .  v .  C a l v i n  . . . . . . . . . . . .  
308 So. 2d 189 (Fla.  1st DCA 1975) 

15. McRae v .  R o b b i n s .  . . . . . . . . . . . . . .  
9 So .2d  284 and  at  291 (F la .  1942) 

Page 

7 

16. Peoples Bank  o f  I nd ian  R i v e r  County  v .  State Dept .  
o f  Bank ina  & F inance . . . . . . . . . . . . . . . . . . . .  11,12 - 
378 So.2d 328,329 (Fla.  1st  DCA 1980) a f f ' d ,  

17. Polar  Ice Cream & Creamerv  Co.  v .  A n d r e w s  . . . . . . . .  7 
150 So.2d 504 (F la .  1st  DCA 1963) 

18. Po lyg lycoa t  C o r p .  v .  H i r s c h  D i s t r i bu to r s ,  I nc .  . . . . . . .  11 
442 So.2d  958 (F la .  4th DCA 1983) r ev i ew  d ismissed,  
451 So.2d 848 

19. Powel l  v .  B o a r d  of Pub l i c  I ns t ruc t i on  o f  L e v y  Coun ty .  . . . .  7,8 
229 So.2d 308,311-312 (F la .  1st  DCA 1970) 

. . . . . . . .  20. Ru ra l  New Town ,  I nc .  v .  Palm Beach County  16,18, 
315 So.2d 478 a n d  a t  480 (F la .  4th DCA 1975) 2 0 

21. Sarasota County  v .  P u r s e r  . . . . . . . . . . . . . . . . .  18,19 
476 So.2d  1359 and  a t  1361 (Fla.  2d DCA 1985) 

22. T h o r n  v .  F lo r i da  Real Estate Commission . . . . . . . . . .  11 
146 So. 2d 907 (Fla.  2d DCA 1962) 

23. F l o r i da  Statutes . . . . . . . . . . . . . . . . . . . . . .  11,19 
Chapte rs  120 and  163.170 (6) (1 983) 

24. Jacksonv i l l e  Mun i c i pa l  Code . . . . . . . . . .  
5704.104 (d )  , 5708.101 (hh)  , 5708.31 1 

. . . . . . .  25. Yok ley  o n  Zoning,  v o l .  2, p. 124 



STATEMENT OF FACTS 

On  May 12, 1983, the pe t i t i one r ,  STEPHEN IRVINE, f i l ed  a n  app l i ca t ion  

to obta in  a pe rm iss ib l e  use  by "except ion"  p u r s u a n t  to  5708.31 1 of  the  Zon ing  

Regulat ions o f  the  C i t y  o f  Jacksonv i l l e  to  a l low the  sa le  o f  bee r  and w i n e  for 

consumpt ion o n  p remises .  T h e  p r o p e r t y  was  zoned "Commercial  Neighborhood 

--CN" p u r s u a n t  to the c i ted  sect ion, w h i c h  d i s t r i c t  i s  in tended to  p r o v i d e  a 

su i tab le  area for  the  day-to-day shopp ing  needs o f  the  res iden t ia l  ne ighbo r -  

hood in w h i c h  i t  i s  located. Se rv i ce  stat ions, veh ic le  r e p a i r  and  sales, and  

s im i l a r  automotive-or iented ac t i v i t i es  a r e  p r o h i b i t e d .  Retai I  sales and  serv -  

ices pe rm i t t ed  w i t hou t  app rova l  o r  app l i ca t ion  inc lude:  

Food and  d r u g s  
Wear ing appare l  
T o y s  
Sund r i es  and  not ions 
J e w e l r y  
A r t  
Cameras 
S p o r t i n g  goods 
F lowers  
De I  i catessens 
Bake  shops 
Banks  
Chu rches  

B a r b e r  
Shoe r e p a i r  
Restaurant  
Reduc ing  salon 
Sel f -serv ice l aund ry  
D r y  c leaner  
T a i l o r  
L a u n d r y  package p lan t s  
T r a v e l  agencies 
Business of f ices 
A r t  ga l le r ies  
Beer  and  w i n e  sales o n l y  for  

o f f -premi  ses consumpt ion 

T h e  uses that  a re  permi t ted  by except ion in the  d i s t r i c t ,  i n c l u d i n g  tha t  app l ied  

f o r  by the  Pet i t ioner  a re :  

An t i que  shops 
Ch i  Id ca re  centers  
Beer  and  w i n e  sales for  consumpt ion on premises 
Indoor  theat re  
Bookstores and  newsstands 

T h e  na tu re  o f  an "except ion"  i s  set f o r t h  in 3708.101 (h )  (h)  Jacksonv i l l e  

Mun i c i pa l  Code as a use w h i c h  w o u l d  promote the  in te res ts  of the 



neighborhood i f  contro l led in number and location. Tha t  is :  

A n  "except ion" is  a use that would not  be  appropr iate 
genera l l y  o r  wi thout  res t r i c t ion  throughout the zoning 
d i v i s i on  o r  d i s t r i c t  b u t  wh ich ,  i f  control led as to number,  
area, location o r  relat ion to the neighborhood, wou ld  pro-  
mote the pub l i c  health, safety, welfare, morals,  o rder ,  
comfort, convenience, appearance, p rosper i ty  o r  general 
wel fare.  Such uses may b e  permi t ted in such zoning 
d i v i s i on  o r  d i s t r i c t  as exceptions, i f  specif ic p rov i s ion  
for such except ion i s  made in th is  zoning code. 

T h e  pet i t ioner 's  appl icat ion (App.  35-42) showed that the requested 

except ion had been permi t ted to the p r i o r  operator o f  the business b y  the 

g ran t i ng  of a zoning except ion on  May 28, 1981. T h e  present  appl icat ion was 

rev iewed b y  the Planning Department o f  the C i t y  o f  Jacksonvi l le  in accordance 

w i t h  the code requi rement  that the Zoning Commission receive and consider 

the recommendations o f  the C i t y ' s  professional p lann ing  staff. 

The department 's repor t  noted that the appl icat ion related to beer 

and w ine  serv ice  fo r  consumption on premises in a fac i l i ty  hav ing  55 seats 

and 2 employees, that the exception sought was to b e  t ransferrable w i t h  the 

t i t l e  to the premises, and that the exception had been permi t ted on four  (4) 

p r i o r  appl icat ions dated 1973, 1977, 1980, and 1981. The  professional 

p lann ing  staff  found that the proposed use would be  compatible w i t h  the 

ex i s t i ng  land use pat tern in the area, and i t  recommended the approval ,  

(App.  45) . 

On June 16, 1983, the Planning Commission he ld  a d u l y  not iced 

pub l i c  hear ing  to consider the pet i t ioner 's  appl icat ion, together w i t h  a num- 

b e r  of other  matters on i ts  agenda. The  pet i t ioner  appeared in person at the 

hear ing and spoke in behal f  o f  the requested use. The  hear ing  minutes 



maintained b y  the Zoning Commission indicate that the pet i t ioner  pointed out 

that "The re  has been a b a r  and sandwich shop there for  40 years, (App.  46).  

The re  are  no  other remarks b y  the pet i t ioner  appearing in the minutes, and 

no  one else appeared before the Commission to speak in opposit ion to the 

appl icat ion.  T h e  on l y  other  remarks contained in the record  are  that "The  

chairman stated h e  had had telephone cal ls  f rom neighbors in opposi t ion."  

The  chairman d i d  not  specify the number o f  ca l ls  o r  descr ibe any of the facts 

related in the objections, (App.  46 ) . 

The  C i t y  Zoning Regulations requ i re  that the agency make a record  

of the proceedings o f  "su f f i c ien t  degree to disclose the factual basis for i t s  

f inal  determinat ion w i t h  respect to such requests and appeals. 5704.104(d) , 

Jacksonvi l le  Munic ipal  Code, "Procedures for Hear ing Zoning Exceptions, 

Zoning Variances and Appeals. I' I n  i t s  response to the o rde r  to show cause 

issued b y  the C i r c u i t  Cour t ,  the C i t y  alleged that there had been speakers 

in opposit ion. Since the on l y  w r i t t en  records were  the minutes (that showed 

no  opposit ion) the pei t ioner  had the secretary to the Commission produce 

before the C i r c u i t  Cour t  the o r i g ina l  audio tape record ing  o f  the hear ing  to 

supplement the record  on the Pet i t ion fo r  Cer t i o ra r i .  T h e  c i t y  objected to 

the p lay-back of  the tape. T h e  issue o f  whether  to al low the product ion  over  

th is  objection was resolved when the C i t y  st ipulated that n o  testimony was 

presented in opposit ion to the pe t i t ioner 's  appl icat ion, and al lowed that por -  

t ion of  i t s  b r i e f  to be s t r i cken,  (App.  55-57). 

The  minutes ref lect  that af ter  the chairman remarked on the telephone 

ca l Is he  had received, the Commission voted seven (7) to zero (0) to deny the 
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except ion. Thereafter,  the Commission entered a formal w r i t t en  o rde r  in 

w h i c h  i t  descr ibed the nature of the exception appl ied for ,  that the Planning 

Department had considered the appl icat ion and rendered an adv isory  opin ion 

thereon, and then concluded: 

(A ) f t e r  consider ing the facts as determined b y  the 
Commission in i ts  invest igat ion o f  the appl icat ion and 
the facts presented at the pub l i c  hear ing,  th is  Commis- 
sion makes the fol lowing f ind ings:  

1 .  Appl icant  fa i led to sustain the bu rden  of showing 
that the g ran t i ng  of the except ion wou ld  promote the pub1 i c  
health, safety, welfare, morals,  o rder ,  comfort, conve- 
nience, appearance, p rospe r i t y  o r  general wel fare of the 
neighborhood. 

2. Proposed use would not  b e  compatible w i t h  other 
uses ex is t ing  in the d i s t r i c t .  (App. 47-49) 

(emphasis added) 

Neither the record  n o r  the formal o rde r  refers to any facts o r  evidence of facts 

obtained from the Commission's invest igat ion.  

T h e  Pet i t ion for  Wr i t  o f  Ce r t i o ra r i  f i l ed  in the C i r c u i t  Cour t  of Duval  

County (App.  26-32) was denied.  T h e  on ly  rec i tz t ion in the o rde r  was that, 

" I t  does not  appear that the Planning Commission departed from the essential 

requirements o f  the law , ' I  (App.  58 ) . T h e  C i r c u i t  Cour t  decision was 

s i len t  as to whether procedural  due process had been afforded o r  whether the 

decision o f  the Commi ssion was supported b y  competent substantial evidence. 

The  pet i t ioner  on rehear ing  suggested that the C i r c u i t  Cour t  may have over-  

looked the record  keeping requ i  rements o f  the local ord inance (App.  25 ) ,  

b u t  the motion for rehear ing  was denied wi thout  f u r the r  comment. 



I n  the Pet i t ion fo r  Cer t i o ra r i  to the D is t r i c t  Court ,  the facts alleged 

b y  the pet i t ioner  were again accepted b y  the respondent C i t y .  The  pet i t ioner  

a rgued that the C i r c u i t  Cour t  could not  have appl ied the cor rec t  legal p r i n c i -  

ples on such a record,  that the bu rden  of qua l i f y i ng  for the use by exception 

had been misplaced, that the unsupported conclusions of the zoning author i ty  

had been accepted, and that the pet i t ioner had been effect ively denied due 

process of the law.  The  pet i t ioner 's  arguments to D is t r i c t  Cour t  were  

rejected, and the C i r c u i t  Cour t  aff i  rmed w i t h  a lengthy d issent  b y  one mem- 

b e r  of the panel (App.  10-15) . T h e  t imely appl icat ion to th is  Cour t  has 

fol lowed. 



SUMMARY OF ARGUMENT 

T h e  pet i t ioner  made a p rope r  appl icat ion fo r  a zoning except ion in a 

Commercial--Neighborhood d i s t r i c t .  T h e  appl icat ion was denied w i thout  any 

record  of the evidence suppor t ing  the  conclusions expressed b y  the respon- 

dent  Commission. T h e  pet i t ioner  submits that the lack of any record  sup- 

p o r t i n g  the denial  renders  i t  impossible fo r  the Commission to have met the 

essential requi rements of the law.  

T h e  Planning Department recommended the approval  of the appl ica- 

t ion, and no  one spoke against the request at the pub l i c  hear ing .  However, 

the chai rman stated that h e  had received ca l l s  f rom neighbors in opposit ion. 

No record  of the cal Is o r  the grounds for the opposit ion was made, and the 

pet i t ioner  was afforded no means o f  rebut ta l .  The  pet i t ioner  submits that 

such ex  pa r te  communications cannot b e  a foundation for  the exerc ise of 

adminis t rat ive power,  and the record  therefore remains devoid of  competent 

evidence suppor t ing  a denial  ove r  the f ind ings  and recommendations of  the 

Planning Department. 

T h e  Commission's o rde r  states that the denial  i s  based on the 

pet i t ioner 's  f a i l u re  to show that g ran t i ng  the except ion wou ld  promote a long 

l is t  of pub1 i c  in terests.  The cour ts  below sanctioned th is  conclusion absent 

a reco rd  o f  any adverse evidence adduced, absent an  ordinance p rov i s ion  

that assigns the burden,  and absent any pub l ished c r i t e r i a  the pet i t ioner  was 

to meet. T h e  pet i t ioner  submits that when there  i s  no  contest, r e q u i r i n g  h im  

to suppor t  a bu rden  beyond merely  fi I l i ng  out the appl icat ion and submit t ing 

i t  to the Planning Department for rev iew  i s  con t ra ry  to the presumpt ion 

created b y  the ord inance def in i t ion and the legal meaning of "except ion" as 

expressed in F lor ida  case law on zoning. 
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ISSUE I 

WHETHER THE PROCESSES OF THE ZONING AUTHORITY 
IN THIS CASE AFFORDED THE PETITIONER DUE PROCESS 
OF LAW? 

B y  impl icat ion, the C i r c u i t  Cour t  below found that the C i ty  had 

accorded procedura l  due  process, observed the essential requ i  rements o f  

the law, and supported i t s  f ind ings  b y  substant ial  competent evidence so as 

to render  the zoning decision rev iewable b y  the cour ts .  However, the on ly  

determinat ion actual ly stated b y  the C i r c u i t  Cour t  was that the Commission 

had observed the essential requirements of law. T h e  impl icat ion that p rope r  

evidence was adduced b y  the Commission to  suppor t  i t s  decision i s  contested 

here  as i t  was contested before the D is t r i c t  Cour t .  

T h e  f i nd ing  o f  " fact" b y  the zoning author i ty  in th is  case is  l i ke  the 

appearance of  beauty in the emperor 's  new clothes; nei ther  ex is ts .  The 

closest the  respondent C i t y  has come to any showing of  fact adverse to the 

appl icat ion was the statement in the b r i e f  to the C i r c u i t  Court ,  that there were 

speakers in opposit ion heard  at  the p u b l i c  hear ing .  Even th is  was s t r i cken 

upon st ipu lat ion to avoid the play-back of the audiotape as a supplement to 

the Commission's rneager minutes.  

T h e  minutes, o r  " reco rd "  i f  i t  may be cal led that, r u n s  afoul of the 

respondent 's own ord inance r e q u i r i n g  a record,  not verbat im,  b u t  suf f ic ient  

to show the "factual basis" for i t s  determinat ion, 704.104 (d) Jacksonvi l le 

Munic ipal  Code. 



A t  eve ry  level of the proceedings under  rev iew,  i t  has been aff irma- 

t i ve l y  shown that the Planning Commission o rde r  fai led to make any detai led 

f ind ings  of fact exp la in ing  i t s  denial  o f  the appl icat ion, that the Commission 

failed to record  competent evidence suff ic ient to support  i t s  denial  o f  the 

appl icat ion, and that the Commission has attempted to jus t i f y  i t s  denia l  b y  

merely  rec i t ing  that the pet i t ioner had fai led to c a r r y  h i s  bu rden  of  proof .  

I t  has been repeatedly he ld  that an adminis t rat ive o rde r  p u r p o r t i n g  to exer-  

c ise the quasi- judicial  funct ions o f  an agency must contain specif ic f ind ings 

of fact, and that wi thout  a factual predicate, the o rde r  i s  fatal ly defective 

Cen t rv  v .  D e ~ t .  of  Professional & O c c u ~ a t i o n a l  Reaulations, State Board 

of Medical Examiners, 283 So.2d 386, 387 (Fla. 1st DCA 1973); Accord, 

e . g . ,  Hickey v .  Wells, 91 So.2d 206 (Fla. 1957); Laney v .  Holbrook,  

8 So.2d 465, 467 (Fla.1942); Harvey  v .  Nuzum, 345 So.2d 1106 (Fla. 1st 

DCA 1977); Edwards v .  D iv is ion  of Beverage, Board of Business Regu- 

lations, 278 So. 2d 659 (Fla. 1st DCA 1973); McCul ley Ford, I nc .  v .  Calv in,  

308 So. 2d 189 (Fla. 1 s t  DCA 1975); Ford  v .  Bay County School Board, 

246 So. 2d 119 (Fla. 1st DCA 1970); Powell v .  Board of Pub l ic  Inst ruct ion 

of Levy  County, 229 So.2d 308 (Fla. 1st DCA 1970); Polar Ice Cream & 

Creamery Co. v . A n d r e w ~ ,  150 So. 2d 504 (Fla. I st DCA 1963) 

Due process in th is  context requ i res  that the Commission set out i ts  

factual f ind ings  so that  upon rev iew b y  the cour ts  i t  can be determined 

whether o r  not the facts constituted lawful g rounds for  i t s  action, and then, 

determine whether  the evidence supported the f ind ings .  Laney v .  Holbrook, 

8 So.2d at 468; Hickey v .  Wells, 91 So.2d at 210; Powell v .  Board of Pub l ic  
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Ins t ruc t ion  o f  Levy  County, 229 So. 2d at 31 1-312. The f ind ings of the 

respondent Commission are  merely  general conclusions in the language o f  

the ord inance.  The re  i s  n o  way for the cour ts  to  determine whether  the con- 

clusions have any foundation in fact.  C i t y  o f  Apopka v .  Orange County, 

299 So. 2d 657 (Fla. 4th DCA 1974); Lynch-Davidson Motors, Inc.  v .  Ca lv in ,  

308 So. 2d 197 (Fla. 1 s t  DCA 1975) . 

The  rat ional  basis for r e q u i r i n g  an adequate record  was discussed 

b y  th i s  cour t  in i t s  decision of  McRae v .  Robbins, 9 So.2d 284 (Fla. 1942) 

where  at page 291 the cour t  held, "Such adminis t rat ive o rde rs  made wi thout  

a record  of  the evidence adduced in suppor t  thereof are wi thout  legal effect, 

since i t  i s  the evidence adduced and the f ind ings  made thereon, and not 

merely  the unsupported o rde rs  made, w h i c h  show the va l i d i t y  o r  i nva l i d i t y  

of  the adminis t rat ive o rde rs  made under  delegated adminis t rat ive au thor i ty  

for a governmental purpose.  I' T h e  lack of any record  of evidence war ran t ing  

denial  of the pet i t ioner 's  appl icat ion combined w i t h  the announcement b y  the 

chairman of the Commission that he  had received undisclosed numbers of  

ex par te  communications r u n s  afoul o f  th is  cou r t ' s  dictate in Coleman v .  

Watts, 81 So. 2d 650 (F la.  1955) . A decision o f  an adminis t rat ive body cannot 

rest  solely upon conf ident ial  information to wh ich  such credence i s  g i ven  

that i t s  effect cannot be  overcome b y  the appl icant.  Moreover,  for the appl i -  

cant to deny o r  rebu t  the assertions, he must  know what  they are 

The  pleas of the pet i t ioner  against these violat ions of due process 

have been made at  eve ry  level and before e v e r y  cou r t  wh ich  has rev iewed the 

Commission's determinat ion. I n  h i s  b r i e f  to the C i r c u i t  Court ,  the pet i t ioner  

- 8 -  



made lengthy reci tat ion f rom the decision of C i t y  o f  Apopka v. Orange 

County, 299 So. 2d 657 (Fla . 3d DCA 1974) where the cour t  found that the 

o rde r  of the zoning author i ty  stated mere conclusions wi thout  reference to any 

detai led f ind ings  f rom the objections o f  a la rge  number of residents in the 

affected neighborhood.  T h e  decision i n  Conetta v. C i t y  of Sarasota, 400 

So.2d 1051 (Fla. 2d DCA 1981) has also been re l ied  upon for the proposi t ion 

that the purpose of a p u b l i c  hear ing  on a zoning matter i s  not  merely  to con- 

duc t  a popu lar i ty  po l l .  I n  par t ,  the pet i t ion to the C i r c u i t  Cour t  argued that: 

Not on ly  has the action o f  the board in the instant case 
amounted to a "p lebisc i te"  on the exception appl icat ion, 
b u t  s i x  members o f  the Commission, the appl icant,  and 
the p u b l i c  were  denied the opportuni ty  to know what 
facts had been presented b y  interested persons which,  
when considered i n  re lat ion to th is  application, made i t  
reasonably necessary for the pub l i c  protect ion and health 
that the except ion be  denied. (App. 28) 

The  major i ty  opin ion o f  the D is t r i c t  Cour t  i s  that the pet i t ioner  had 

not demonstrated that the C i r c u i t  Cour t  had departed f rom the essential 

requi rements o f  law.  T h e  opin ion i s  replete w i t h  the indictment that the 

record  is  insuf f ic ient  to show that the essential requ i  rements of the law were  

not met. Respectful ly,  the pet i t ioner  submits that i t  i s  the v e r y  same lack of 

a record,  acknowledged b y  the D is t r i c t  Court ,  that shows the inadequacy of 

the basis for  the Commission's denia l  of  the exception appl icat ion. The  Dis- 

t r i c t  Cour t  w r i t es  that the C i r c u i t  Cour t  was prov ided "on l y "  w i t h  the app l i -  

cation, a por t ion of the ordinance, the Planning Department recommendation, 

the Commission's w r i t t en  o r d e r  of denial ,  and a copy of the Commission 

minutes. T h e  major i ty  opin ion then points  out that, "No other  record o r  



t r ansc r ip t  of  the proceedings has been presented, w i t h  a footnote that no  

contention was made that the C i r c u i t  Cour t  fai led upon request to take judic ia l  

notice o f  "o ther  ord inance prov is ions" ,  l r v i n e  v .  Duval  County Planning 

Commission, 466 So. 2d 357 ,  a t  359.  However, the C i r c u i t  Cour t  was pre-  

sented w i t h  eve ry  b i t  of record  made before the Commission. Add i t iona l ly ,  

the C i r c u i t  Cour t  had before i t  the arguments and ci tat ions contained in the 

Pet i t ion for Wr i t  o f  Ce r t i o ra r i  wh ich  made reference to several par ts  o f  the 

zoning ordinance, w i t h  pa r t i cu la r  emphasis on the C i t y ' s  own requi rement  

for keep ing  a record  suf f ic ient  to show the factual basis fo r  the agency's 

determinat ion. 

Upon motion fo r  rehear ing  before the C i r c u i t  Cour t ,  the actual tex t  

o f  the  record  keeping requi rement  o f  the ord inance was reproduced rather  

than mere ly  c i ted.  There  has never  been any contention b y  the respondent 

C i t y  that some undisclosed por t ion  of the zoning ord inance al leviated the need 

for a record,  sh i f ted the b u r d e n  f rom the C i t y  to the appl icant,  or permi t ted 

a member of  the  Commission to r e l y  on  ex par te  communications received 

f rom undisclosed sources. 

The  pet i t ioner  had not  contemplated that af ter  repeated reference to 

var ious  prov is ions  o f  the zoning ordinance, i t  wou ld  b e  necessary to request 

the C i r c u i t  Cour t  to  take jud ic ia l  notice of  eve ry  p a r t  o f  the ord inance not  

inc luded for  convenience in the o r i g ina l  appendix.  For  ease of  reference and 

for  greater  emphasis, the record  keeping prov is ions  of  the ordinance were 

c i ted in f u l l  upon appl icat ion fo r  rehear ing before the C i r c u i t  Cour t .  When 

issues were  ra ised b y  the major i ty  opin ion in the D is t r i c t  ( issues never  
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addressed b y  the C i ty )  the pet i t ioner  sought to supplement the record  w i t h  

addit ional por t ions of the ordinance wh ich  had been before the C i r c u i t  Cour t .  

T h e  pet i t ioner  respect fu l ly  submits that the denial  of re l ie f  for  the 

lack of some reference to a p rov i s ion  of the ordinance again casts the bu rden  

upon the pet i t ioner  to not  on ly  show the procedural  and substant ive defects 

of the  Commission's act ion, b u t  to ant ic ipate and rebut  the arguments of the 

respondent when none have been presented. The  respondent bears the same 

bu rden  as the  pet i t ioner  to p r o v i d e  the cou r t  w i t h  mater ial  facts and points  

of  law suppor t ing  i t s  posi t ion,  o r  else al low the cou r t  to bel ieve them waived,  

abondoned, o r  deemed b y  counsel to  be  unwor thy ,  Polyglycoat Corp .  v .  

H i r sch  D is t r ibu tors ,  Inc . ,  442 So. 2d 958 (Fla. 4th DCA 1983), rev iew dis-  

missed, 451 So.2d 848. I n  th iscase,  t h i s  i s  no  such p rov i s ion  

A s  much as i t  may seem otherwise, the en t i re  record of the facts 

upon w h i c h  the Commission based i ts  denial  a re  before th is  cour t ,  and were  

before the C i r c u i t  and D is t r i c t  Cour ts .  The  record  coming from the Com- 

miss ion i s ,  on i t s  face, inadequate to meet the requi rements of  the local 

ordinance, the requi rements o f  Chapter 120 F.S.  (1983), The Admin is t ra t i ve  

Procedures Act,  and the due process requirements long established as Florida 

law b y  the Supreme Cour t  in McRae v .  Robbins, 9 So. 2d 284 (Fla. 1942). I t  

appears that the decision of  the Commission was based solely upon i t s  own 

information o r  the ex par te  comments received b y  the Chairman. The  law of  

th is  state and th is  d i s t r i c t  i s  that a quasi - jud ic ia l  determinat ion cannot be  

based on secret, concealed, o r  undisclosed information, T h o r n  v .  F lor ida 

Real Estate Commission, 146 So. 2d 907 (Fla. 2d DCA 1962); Peoples Bank 
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of  I nd ian  R i v e r  County v .  State Dept.  o f  Bank ing  & Finance, 378 So.2d 

328, 329 (Fla. 1st DCA 1980), a f f 'd ,  395 So.2d 521 (Fla. 1981); Manatee 

County v .  F lo r ida  Publ ic Employees Relat ions Commission, 387 So. 2d 446, 

449 [Fla. 1st DCA 1980).  



WHETHER THE CORRECT LAW HAS BEEN APPLIED IN 
THE FINDING T H A T  THE PETITIONER DID NOT MAKE 
A SHOWING SUFFICIENT TO MEET HIS BURDEN? 

Beyond the conf l icts o f  the decisions of  the lower cour ts  w i t h  the we l l  

establ ished p r i nc ip les  of  adminis t rat ive due process, there l ies the issue o f  

what  substant ive standard of  law was to be appl ied b y  the Commission in con- 

s ider ing  the except ion appl icat ion.  From the outset, the pet i t ioner  has con- 

tended that he  has fol lowed the  specif ied procedures and that he i s  ent i t led to 

a presumpt ion that the use i s  p rope r  in the d i s t r i c t ,  u n t i l  the zoning authority, 

i t s  professional staff, o r  the pub l i c  shows otherwise. T h e  Jacksonvi l le  

Munic ipal  Code def in i t ion o f  "except ion" square ly  supports  the pet i t ioner 's  

con ten t ion 

708.101 (hh)  EXCEPTION : A n  "except ion" i s  a use that 
wou ld  not  be  appropr iate genera l l y  o r  wi thout  res t r i c t ion  
throughout  the zoning d i v i s i on  o r  d i s t r i c t  b u t  wh ich ,  i f  
contro l  led as to number,  area, location o r  re lat ion to the 
neighborhood, wou Id promote the pub1 i c  hea I th,  safety, 
wel fare,  morals ,  o r d e r ,  comfort, convenience, appearance, 
p rospe r i t y  o r  general  welfare. Such uses may be permi t ted 
in such zoning d i v i s i on  o r  d i s t r i c t  as exceptions, i f  specif ic 
p rov i s ion  fo r  such except ion i s  made in th i s  Zoning Code. 

T h e  requested use, hav ing  been enumerated as permiss ib le  in the Code pro-  

v is ion  for  commercial-neighborhood zones, i s  b y  def in i t ion and legis lat ive 

f iat  a use that promotes the pub l i c  in terest .  A l l  that remains, and the only  

purpose in d is t ingu ish ing  the use at  a l l ,  i s  to regulate the number,  area, 

location and re lat ion to the neighborhood. I n  th is  scheme, the qual i ta t ive 



determinat ion of whether the  use should be  al lowed in the CN d i s t r i c t  has 

been made in and b y  the adoption of  the Code. 

T h e  Zoning Commission i s  charged w i t h  the adminis t rat ive task of 

i n s u r i n g  compliance w i t h  the Code. B y  i ts  decis ion in th is  instance, i t  has 

substant ia l ly  rev ised the Code. Rather than accept a use wh ich  "wou ld  pro-  

mote the p u b l i c  health . . . convenience . . . order  . . . etc. It - i f  control led 

as to number,  area, location and re lat ion to the neighborhood, the Commission 

has r u l e d  that i t  w i l l  contro l  the number,  area, location o r  re lat ion to  the 

neighborhood - i f  the appl icant  cannot "susta in the bu rden  of showing that the 

g ran t i ng  of  the except ion wou Id promote the p u b l i c  health . . . convenience 

. . . o rde r  . . . etc . "  (App.  47-49). T h e  Commission uses the same words  

to descr ibe what th is  except ion wou ld  not  do  as the ord inance i tse l f  uses to 

descr ibe the effect that the prescr ibed uses wou ld  have when l imited in 

number and location. 

Tha t  the pet i t ioner  has met the appl icat ion process requirements has 

never  been in issue; h e  d i d .  Even i f  i t  were  h i s  bu rden  to show that the use 

was compatible w i t h  other uses in the area, i t  i s  submitted that a p r ima facie 

case for  the use was made b y  the combined effect of the descr ipt ion of the 

premises, the number o f  seats and employees, the petitoner Is unrebut ted 

remarks  at the p u b l i c  hear ing,  and the unqua l i f ied  endorsement of  the 

Commission's own  p lann ing  staff. 

What other  showing would the respondent C i t y  requ i re  of  the layman 

who  seeks an except ion fo r  a use permi t ted there fo r  over  f o r t y  (40) years? 

T h i s  i s  a q u e r y  that the respondent has care fu l l y  avoided. I f  the Commission 
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had some substant ive grounds for denia l  o f  the appl icat ion, one wou ld  th ink  

the grounds would have been presented heretofore. The re  has been no o r d i -  

nance p rov i s ion  presented that expla ins what  the appl icant  must show or  that 

places any  bu rden  on h im beyond f i l l i n g  out the forms. No fact has been 

adduced to r e b u t  the p r ima  facie showing that the use i s  compatible w i t h  the 

neighborhood, and no legal o r  logical reason fo r  the denial  o f  the except ion 

as approved in the past .  

The  decisions of  the Courts  below have redef ined the term "exception" 

as i t  i s  used th rough the zoning i n d u s t r y .  I n  the v iew  of the F i r s t  D is t r i c t  

ma jor i ty ,  the bu rden  may b e  placed upon the appl icant  w i thout  any p rov i s ion  

on the ord inance that allocates o r  describes the bu rden .  Not on l y  does the 

decision rev ise  the Code and conf l i c t  w i t h  established case law, b u t  i t  emas- 

culates the legal def in i t ion o f  the te rm exception. A leading treat ise ci ted in 

the pet i t ion before the C i r c u i t  Cour t  and in the d issent ing opinion in the Dis- 

t r i c t  Cour t  below d is t ingu ished a "permi t ted use by special except ion" from 

other  forms of  zoning change, inc lud ing  rezonings and variances and the 

d i f ferent  bu rden  of proof  w i t h  respect to each 

"Occasional ly the b a r  and less often the bench lose s ight  
of the concept that the condit ional use o r  special exception, 
as i t  i s  genera l l y  cal led, i s  a p a r t  o f  the comprehensive 
zoning p lan  sha r ing  the presumpt ion that as such i t  i s  in 
the in terest  of the general  wel fare and, therefore, va l i d  
. . . . T h e  special except ion i s  a v a l i d  zoning mechan- 
ism that delegates to an adminis t rat ive board a l imi ted 
au thor i ty  to pe rm i t  enumerated uses the legis lature has 
determined can b e  al lowed, p r o p e r l y  a lbei t  p r ima facie, 
absent any fact o r  circumstance negat ing the presumpt ion.  I' 



T h e  term "except ion" became more than a term of a r t  when i ts d is t inc-  

t ion was appl ied i n  the case of  Rura l  New Town,  Inc. v .  Palm Beach County, 

31 5 So. 2d 478 (Fla. 4th DCA 1975), where the cour t  he ld  that: 

The re  i s  a d is t inc t ion  between seeking rezoning and 
seeking a special exception; each involves somewhat 
d i f fe ren t  considerat ions. I n  rezoning, the bu rden  is  
upon the appl icant  to c lear ly  establ ish such r i g h t  (as 
hereinabove indicated) . I n  the case o f  a special excep- 
t ion, where  the appl icant  has otherwise complied w i t h  
those condit ions set f o r th  in the zoning code, the bu rden  
i s  upon the zoning author i ty  to demonstrate b y  compe- 
tent substant ial  evidence that the special except ion i s  
adverse to the p u b l i c  in te res t .  Yok ley  on Zoning, 
vo l  . 2, p .  124. A special except ion is a permi t ted use 
to w h i c h  the appl icant  i s  ent i t led unless the zoning 
author i ty  determines according to the standards in the 
zoning ordinance that such use wou ld  adversely  affect 
the p u b l i c  in terest .  - Id.  at 480. 

315 So.2d at 480 
(emphasis f rom or ig ina l )  

The  rec i ta t ion was made verbat im in the pe t i t ioner 's  appl icat ion for w r i t  o f  

ce r t i o ra r i  made to the C i r c u i t  Cour t .  The decis ion o f  the F i r s t  D i s t r i c t  Cour t  

of Appeal in th i s  case not on l y  conf l ic ts  w i t h  the law i n  Rura l  New Town bu t  

emasculates i t  to  the extent that not on l y  i s  the r u l e  o f  that case p u t  in ques- 

t ion, b u t  also the law o f  the case in the Second D is t r i c t  opinion in Conetta v .  

C i t y  of Sarasota, 400 So.2d 1051 (Fla. 2d DCA 1981), where in  Judge Boardman 

\ 
reviewed Rura l  New Town, supra, and then wro te  that "Appel lant  complied 

w i t h  the terms o f  the ord inance.  T h i s  be ing  so, the Planning Board and the 

C i t y  Commission then had the  bu rden  o f  establ ish ing that the use she pro-  

posed wou ld  adversely  affect the p u b l i c  in terest .  " - I d .  a t  1052. I n  nei ther  

of these decisions i s  any reference made to a par t i cu la r  p rov i s ion  of  the 



respect ive zoning ordinances that allocated the bu rden  in except ion proceed- 

ings  outside the meaning o f  the term i tsel f .  

T h e  Conetta decision, supra,  has been emphasized by the pet i t ioner  

in both cour ts  below, not  o n l y  for  i t s  conf irmation o f  "special  exception' '  as 

a d is t inc t ive  term, b u t  also because i t  shed l i gh t  on the circumstance created 

when a la rge  number o f  res idents appear to oppose a requested except ion or  

w r i t e  let ters o f  opposit ion. These cour ts  c i ted  a por t ion  of the decision in 

C i t y  of Apopka v .  Orange County, 299 So.2d 657, 659-660 (Fla. 4th DCA 

1974) w h i c h  por t ions  were  also quoted b y  the pet i t ioner  in h i s  appl icat ion to 

the C i r c u i t  Court,  to the  effect that  a mere po l l  o f  the ne ighbor ing  landowners 

does not serve to assist  the board in determin ing whether  the except ion 

appl ied fo r  i s  consistent w i t h  the p u b l i c  wel fare.  

In the instant  case, no one spoke against the appl icat ion, and no 

let ters in opposit ion f rom res idents of  the area were  b rough t  to the board 's  

attent ion. I f  the comments of  the chairman of  the Planning Commission of the 

C i t y  of Jacksonvi l le  a re  taken as t rue,  and there were  in fact telephone cal ls 

in opposit ion, n o  facts adduced f rom the cal ls  were  b rough t  before the Com- 

miss ion for  the i r  considerat ion. I f  i t  stands, the decision in the D is t r i c t  Court 

below w i l l  foster the ca l l - in  method of c i v i c  par t ic ipat ion,  and the extent to 

wh ich  a p rope r t y  owner may use h i s  lands w i l l  b e  determined by popu la r i t y  

po l l  ra ther  than b y  carefu l  considerat ion of  facts presented at the pub1 ic  

forum. 

T h e  confusion that w i  I I b e  engendered by the D is t r i c t  Cour t ' s  treat- 

ment of these issues i s  a l ready ev ident  in two recent decisions w h i c h  c i te  the 
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case at  b a r .  T h e  f i r s t ,  dec ided by a d i f f e ren t  panel  o f  the  F i r s t  D i s t r i c t  Court 

of Appeals  i s  Alachua County  v .  Eagles Nest Farms,  Inc . ,  473 So. 2d 257 

(Fla.  1st DCA 1985) w h e r e  t he  c o u r t  w r i t e s  that  an  app l i can t  has a right to 

know  wha t  t he  requ i rements  a r e  that  he  must  comply  w i t h  in o r d e r  to  imple-  

ment  t he  permi t ted  use; these requ i rements  mus t  b e  o f  u n i f o r m  appl icat ion,  

and  once t he  requ i rements  a re  met, t he  g o v e r n i n g  b o d y  may not  re fuse the 

appl icat ion.  T h i s  ho ld i ng  i s  remarkab le  when  compared to the case a t  b a r  in 

w h i c h  t he  fact o f  t he  pe t i t i one r ' s  compl iance w i t h  the  appl icat ion requirenents 

has been w h o l l y  und i spu ted .  T h e  confus ion engendered by l r v i n e  in the 

Alachua case, beg ins  when  i t  i s  c i ted  together  w i t h  Conetta, supra ,  and  

R u r a l  New Town ,  supra,  f o r  the  p ropos i t ion  that  i f  t he  appl icant  has met the 

b u r d e n  estab l ished in the  zoning ord inance,  then i t  i s  incumbent  upon  the  

b o a r d  to demonstrate by competent substant ia l  ev idence that  the except ion 

did no t  meet t he  s tandard  of  the  o rd inance  and  was, in fact, adverse  to the 

p u b l i c  in te res t .  I t  i s  imposs ib le  to  reconc i le  t h i s  scenar io  w i t h  the uncon-  

tested fact in t h i s  case that  t he  Commission p laced upon  the pe t i t i oner  the 

b u r d e n  o f  meet ing undef ined  o rd inance  s tandards and  - o f  showing  that  the use  

w o u l d  promote pub1 i c  in te res ts .  

The  Second D i s t r i c t  dec is ion in Sarasota County  v .  Pu rse r ,  476 

So .2d  1359 (Fla.  2d DCA 1985) has  d i s t i ngu i shed  the  con f l i c t  between the  

l r v i n e  dec is ion  be low and  the  Conetta a n d  R u r a l  New T o w n  cases. T h e  

Sarasota dec is ion  cast t he  b u r d e n  upon  the app l i can t  to show that  the p r o -  

posed use o f  t he  p r o p e r t y  wou ld  promote the p u b l i c  we l f a re  in sp i te  o f  the  

fact that  a special  except ion i s  de f ined  in the  Sarasota zon ing  code in the 
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same language that i t  i s  defined in the Jacksonvi l le  Munic ipal  Code, to-wit: 

A use "wh ich  i f  control led as to number, area, location, o r  relat ion to the 

neighborhood wou Id promote the pub1 ic  health, safety, welfare, morals, 

o rder ,  comfort, convenience, appearance, p rosper i ty ,  or  general welfare. 'I 

Sarasota County, supra, at 1361, (see also Chapter 163.170 (6) F.S.  1983 

w h i c h  defines "special  exception1' in these same terms) . However, the many 

other prov is ions  o f  the Sarasota code noted b y  the cou r t  resulted in the 

greater  requirements being placed upon the appl icant.  No such addit ional 

requirements o r  c r i t e r i a  are enumerated in the Jacksonvi l le  Munic ipal  Code. 



CONCLUSION 

-The Planning Commission has made no record  o f  evidence suf f ic ient  

to suppor t  i t s  f ind ings  and conclusions. Without a record  of the evidence 

suppor t ing  the decision, the zoning author i ty  i s  f ree to judge the except ion 

appl icat ion a r b i t r a r i l y ,  f ree  o f  p u b l i c  sc ru t i ny  o r  effect ive jud ic ia l  rev iew.  

T h e  Commission has successfu l ly  denied the pet i t ioner  a use wh ich  has been 

approved on fou r  p r i o r  occasions, despite the recommendations o f  thei r own 

professional p lann ing  staff  wh ich  had studied the appl icat ion and found i t  

to be  compatible w i t h  the ex is t ing  uses in the d i s t r i c t .  

B y  case law and b y  def in i t ion in the Jacksonvi l le  hnunicipal Code, a 

permi t ted use b y  except ion serves the pub l i c  i f  contro l led as to number and 

location w i t h i n  the prescr ibed d i s t r i c t s .  No other  c r i t e r i a ,  condit ion, o r  

requi rement  has been pub l ished.  The denial  of th is  appl icat ion i s  cont rary  

to the def in i t ion in the code, con t ra ry  to the na tu re  of  an "except ion" as 

defined b y  the case law, and who l ly  w i thout  support  in the record .  T h i s  

case s ignals not  mere ly  a depar tu re  from the essential requirements of the 

law, b u t  the wholesale v io lat ion o f  the pet i t ioner 's  r i g h t s  to due process and 

equal protect ion.  
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