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SUMMARY OF ARGUMENT 

T h e  cases ci ted b y  the Respondent in the Answer B r ie f  are inapposite 

to the issues of  whether  the zoning author i ty  afforded the Pet i t ioner due process 

and appl ied the cor rec t  law in f i nd ing  that the Pet i t ioner d i d  not meet the bu rden  

o f  go ing  fo rward .  These cases, in fact, suppor t  the posi t ion of the Pet i t ioner.  



ISSUE I 

WHETHER THE PROCESSES OF THE ZONING 
AUTHORITY IN THIS CASE AFFORDED 

THE PETITIONER DUE PROCESS OF LAW? 

ISSUE I1 

WHETHER THE CORRECT LAW HAS BEEN APPLIED 
IN THE FINDING T H A T  THE PETITIONER DID NOT 

MAKE A SHOWING SUFFICIENT T O  MEET HIS BURDEN? 

T h e  Respondent C i t y  has t reated the  two  issues in th is  case concu r ren t l y  

for  t he  purposes  o f  i t s  A n s w e r  B r i e f ,  and  the  Pe t i t i oner ' s  Rep l y  sha l l  l i kew ise  

address  those issues c o n c u r r e n t l y .  

T h e  Respondent C i t y  a rgues  that the Pet i t ioner  has fa i led to c i te  any  

ru l e ,  regu la t ion  o r  o rd i nance  o f  a n y  so r t  tha t  has been v io la ted  by the admin is-  

t r a t i v e  t r i b u n a l  o r  the  Cour ts  be low in t h i s  case, and  re la tes t he  case o f  F l o r i da  

Depar tment  o f  T ranspo r ta t i on  v .  J .W.C.  Company, I n c . ,  396 So. 2d 778, 

(F la .  1st DCA 1981) as au tho r i t y  that the  b u r d e n  o f  p r o o f  was no t  misp laced 

as contended by the  Pe t i t i oner .  However ,  the  dec is ion  in the  c i ted  case i t se l f  

makes re fe rence  to the  fundemen ta l  d i ss im i  la r i t i es  between va r i ous  app l  ica- 

t i on  p rocedures  and  notes tha t  t he  context  in w h i c h  the  p rocedu ra l  issues 

arose in cases i t  was asked  to  r e l y  u p o n  b o r e  l i t t l e  resemblance to the  issues 

before them. L ikewise ,  the  Pet i t ioner  a rgues  that  the  issues be fo re  the  C o u r t  

in the F lo r ida  Depar tment  o f  T ranspor ta t ion  case, supra ,  bear  l i t t l e  resem- 

b lance to the issues at  b a r .  



T o  beg in  w i t h ,  the  r u l e  o f  law c i ted  by the  Respondent in i t s  Answer  

B r i e f  i s  misquoted a n d  misc i ted .  T h e  actual  r u l e  o f  law re fe r red  to in the 

case is :  

"In accordance w i t h  the genera l  r u l e ,  app l i cab le  in c o u r t  
p roceed ings ,  ' T h e  b u r d e n  of  p roo f ,  apa r t  f rom statute, i s  
on  t he  p a r t y  asser t ing  the  af f i rmat ive o f  an i ssue  before a n  
admin is t ra t i ve  t r i b u n a l .  ' Ba l ino  v .  Depar tment  of Heal th  
a n d  Rehab i l i ta t i ve  Serv ices,  348 So. 2d 349 (Fla.  1st DCA 
1977) . " 

F lo r i da  Depar tment  of 
T ranspor ta t ion ,  sup ra  at 788. 

T h e  fau l t  in the  Respondents '  re l iance  on  t h i s  case goes beyond the  mere  mis -  

quotat ion o f  i t s  terms.  For  instance, in a l eng thy  ana lys is  of the  p rocedu res  

app rop r i a te  to  a p r o p e r  adm in i s t r a t i ve  hear ing ,  the C o u r t  d is t ingu ishes  between 

t he  u l t imate  b u r d e n  o f  es tab l i sh ing  the  truth of a g i v e n  p ropos i t ion  o r  i ssue  

and  t he  duty of  p r o d u c i n g  ev idence a t  the  beg inn ing  in o r d e r  to make o r  meet 

a p r i m a  fac ie  case. I n  h o l d i n g  that  the  Department o f  T ranspor ta t ion  was 

p r o p e r l y  r e q u i r e d  to  accompl ish the f i r s t  s tep of mak ing  a p r i m a  facie case, 

the  C o u r t  wrote:  

"We think i t  essent ia l ,  bo th  fo r  the  benef i t  o f  t he  hea r i ng  
of f icer a n d  the pe t i t i on ing  ob jectors  ( to say no th i ng  of  the  
agency,  a n d  t he  appel la te  cou r t )  to have  o n  r e c o r d  a bas ic  
foundat ion o f  ev idence pe r ta i n i ng  to  the  appl icat ion so that 
t he  issues can  b e  understood,  and  so that  ev idence d i r ec ted  
to  these issues by the  pe t i t i on ing  ob jectors  can be  p r o p e r l y  
eva luated.  I' 

Transpor ta t ion ,  sup ra  at  788. 



T h i s  statement, be  i t  the r u l e  o f  the case o r  mere dicta, stands in sharp  con- 

t ras t  to the case at  bar ,  where  a basic foundation of  evidence was p rov ided  

by the Pet i t ioner in h i s  appl icat ion, in h i s  address to  the Commission at the  

pub l i c  hearing, and in the f ind ings  and recommendations of  the Jacksonvi l le  

Planning Department. What i s  lack ing i s  the evidence d i rected to these issues 

b y  the neighbors who a l legedly called in the i r  objections to the chairman 

T h i s  evidence, if any,cannot be  p r o p e r l y  evaluated. 

I f  a r u l e  of  the case is  to be taken f rom F lor ida  Department of 

Transportat ion,  supra, le t  i t  be  that: 

" I n  making th is  p re l im ina ry  showing of 'reasonable 
assurances' before the hea r ing  of f icer ,  the appl icant 
i s  requ i red  to p rov ide  c red ib le  and credi ted evidence 
of h i s  entit lement to the pe rm i t .  T h i s  hav ing  been done, 
the hear ing  of f icer  would not be authorized to deny the 
permi t  unless con t ra ry  evidence of equivalent qua l i t y  i s  
presented b y  the opponent o f  the permi t .  I' 

F lo r ida  D e ~ a r t m e n t  of 
Transportat ion,  sup ra  at  789. 

T h e  context o f  the decisions in both of the other cases ci ted by the 

Respondent C i t y  in i ts  Answer  B r ie f  are d is t inguishable from the c i rcum- 

stances present ly  before th is  Cour t .  I n  Plyant  v .  Orange County, 328 So. 2d 

199 (F la.  1976), th is  Cour t  ru led  in the context o f  Special Acts, Laws of 

F lor ida,  wh ich  have not  been adopted o r  made appl icable in Duval County, 

F lo r ida .  I t  appears that the p r i m a r y  gravamen o f  that decision was that the 

Orange County appl icat ion o f  the law d i d  not  penal ize the f ree  exercise of  

re l i g ion .  Reliance on the Board o f  County Commissioners v .  F i r s t  Free 



Wi l l  Bapt ist  Church ,  374 So.2d 1055 (Fla. 3d DCA 1979) i s  also unwar ranted.  

I n  that case, the Cour t  ru led  that whether i t  was an "unusual  use" o r  an 

"except ional use" the bu rden  o f  p roo f  was the same, that is ,  "on  the appl icant 

ra ther  than on the county, to establ ish the c r i te r ia ,  e tc . ,  set fo r th  in the 

Section.' '  Board o f  County Commissioners, supra at 1056. I n  the case at 

bar ,  the C i t y  must argue that the c r i t e r i a  set f o r th  in i ts  Ordinance was not 

met, when in fact the on l y  c r i t e r i a  specif ied i s  that the except ion fo r  wh ich  

the Petit ioner appl ied be  contro l led as to  number, location, and re lat ionship 

to the neighborhood.  

T h e  Respondent C i t y  pleads for  th is  Cour t  to ignore  the absence o f  a 

factual basis fo r  the denial  o f  the Pet i t ioner appl icat ion. A s  wr i t t en  b y  the 

F i r s t  D i s t r i c t  Cour t  in F lor ida  Department of  Transportat ion v .  J .  W. C .  

Company, Inc .  , supra  at 789, " I f  the (objector) fai Is to present evidence, o r  

fai ls to c a r r y  the bu rden  o f  p roo f  as to the contraver ted facts asserted-- 

assuming that the appl icant 's  p re l im ina ry  showing before the hear ing  off icer 

war ran ts  a f i n d i n g  o f  "reasonable assurances"--then the permi t  must be  

approved.  " T h e  na r row  v iew o f  the facts asserted by the Respondent C i t y  i s  

not consistent w i t h  the record .  I n  addit ion, the fa i lu re  of the Cour ts  below 

to address the complete absence o f  factual f ind ings  in the Commission's o rde r  

and the nar row construct ion g i ven  the facts before the Commission i s  incon- 

sistent w i t h  the decisional law p rev ious l y  appl ied w i t h i n  the D is t r i c t  i tse l f .  

T h e  Respondent C i t y  answers b y  accept ing stated facts, b u t  contra- 

d ic ts  the record  b y  asser t ing that i t  i s  "w i thout  d ispute that the on l y  'evidence' 
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submitted by the  Petittioner was  tha t ,  pa raphrased ,  he spoke  in favor of h i s  

except ion,  that t he  shop  had been the re  40 y e a r s  and that simi lar bus inesses  

had operated there.! '  T h e  Respondent fails to real ize that it was  the Petitioner 

who also completed the  wri t ten application requi red  by the City,  that it was  

the Petit ioner who diagramed the floor p lan ,  who assembled the  list of neigh- 

bors  to be notified, and  who assembled all of the basic  information submitted 

to the  City Planning Department for  the  technical review that eventual ly  led 

to the i r  recommendation of approval .  In sugges t ing  that the Petit ioner failed 

to meet the bu rden  of coming forward with a prima facie ca se ,  the City seems 

to sugges t  that the  tax paying appl icant  cannot suppor t  h i s  application with 

the  f indings of a professional planning staff that is funded by tax  dol la rs .  

In the al ternat ive,  the City seems to sugges t  that the facts and f indings of 

the  Planning Department a r e  only to be  given credence  when the Department 

recommends denial  of an application. T h e  decisional law offered by the  

Respondent fails to overcome o r  justify the  e r r o r s  below. 

CONCLUSION 

Revisit ing the  cases  cited by the Respondent City in i ts  Answer Brief 

revea ls  little bu t  that c i t ies  and counties may place the burden  upon an  appli-  

cant  to show in some defined manner  that a par t icular  u s e  s e r v e s  the publ ic  

in te res t .  However,  in the  Jacksonvi  I le scheme,  a s  in the framework outlined 

by Chapter  163 ,  F . S . ,  and  in those jur isdict ions that follow the Rural New 

Town decis ion,  the  definition and meaning of "exception" is one of a u se  that 
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the legis lature f i nds  to be o f  serv ice to the pub l i c  if contro l led as to number, 

location and re lat ionship to the neighborhood. No doubt, the C i t y  may rev ise  

th i s  scheme b y  appropr iate legislat ion and thereby requ i re  an exception appl i -  

cant to meet a d i f ferent  c r i te r ia ,  make an in i t ia l  showing in greater  detail, o r  

go fo rward  w i thout  any  presumpt ion that the use i s  one to wh ich  an owner i s  

ent i t led i f  he meets the l imi ted condit ions as to location and number .  A s  i t  

stands, the Pet i t ioner has recognized and met the bu rden  upon h im  to come for- 

w a r d  w i t h  a p rope r  appl icat ion desc r ib ing  the intended use, an appl icat ion 

complete to the o n l y  extent d iscern ib le  f rom the face of the Ordinance i tse l f .  

No cont rary  evidence of equivalent qua l i t y  was presented b y  any opponent 

to the appl icat ion, the denia l  o f  the appl icat ion i s  unsupported b y  any reci ta- 

t ion o f  factual f ind ings,  and the Pet i t ioner was dep r i ved  o f  the presumpt ion 

that i f  control led, the use b y  def in i t ion promotes the pub l i c  interests of the 

area. 

Respectfu I l y  submitted, 

BARRY A .  ROBEK, P . A  

,/ 
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