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PRELIMINARY STATEMENT 

T h e  R e s p o n d e n t  w a s  t h e  d e f e n d a n t  a n d  P e t i t i o n e r  w a s  t h e  

p r o s e c u t i o n  i n  t h e  C r i m i n a l  D i v i s i o n  of t h e  C i r c u i t  C o u r t  of t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  Broward  C o u n t y .  I n  t h e  

b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  by  name. 

T h e  s y m b o l  "R" w i l l  d e n o t e  t h e  r e c o r d  o n  appeal. 



STATEMENT OF THE CASE 

M r .  H i l l  a d d s  t h e  f o l l o w i n g  i n f o r m a t i o n  t o  t h e  S t a t e ' s  

s t a t e m e n t  of t h e  case: 

M r .  H i l l  w a s  i n f o r m e d  a g a i n s t  f o r  r o b b e r y  w i t h  a d e a d l y  

weapon ( R  3 4 1 ) .  He was  t r i e d  b y  a j u r y ,  ( R  3 7 2 )  w h i c h  t h e  t r i a l  

c o u r t  r e f u s e d  t o  i n s t r u c t  a s  h e  r e q u e s t e d  o n  h i s  d e f e n s e  o f  

i d e n t i f i c a t i o n  ( R  3 4 2 - 3 4 9 )  a n d  o n  f a c t o r s  t o  c o n s i d e r  i n  as-  

s e s s i n g  t h e  c r e d i b i l i t y  o f  a w i t n e s s  ( R  2 1 3 - 2 1 5 ,  2 2 7 - 2 2 8 ) .  An 

i n s t r u c t i o n  r e q u e s t e d  b y  t h e  s t a t e  t h a t  t h e  j u r y  was  t o  c o n s i d e r  

t h e  a b s e n t  v i c t i m ' s  p e r p e t u a t e d  d e p o s i t i o n  as  i f  s h e  w e r e  p r e s e n t  

( R  3 7 0 )  was  g i v e n  ( R  3 0 1 )  o v e r  M r .  H i l l ' s  o b j e c t i o n  ( R  1 9 6 - 1 9 9 ,  

3 0 8 ) .  T h e  j u r y  c o n c l u d e d  i ts  d e l i b e r a t i o n s  b y  f i n d i n g  A p p e l l a n t  

g u i l t y  as  c h a r g e d  ( R  3 1 3 ) ,  a n d  M r .  H i l l  w a s  a d  j u d g e d  g u i l t y  o f  

t h a t  o f f e n s e  ( R  3 7 3 ) .  

On J u n e  2 7 ,  1 9 8 4 ,  M r .  H i l l  w a s  s e n t e n c e d  i n  e x c e s s  o f  t h e  

s e n t e n c i n g  g u i d e l i n e s  ( R  3 7 4 )  t o  s e r v e  f i f t e e n  ( 1 5 )  y e a r s  i n  

p r i s o n ,  w i t h  j u r i s d i c t i o n  r e t a i n e d  fo r  t h e  f i r s t  o n e - t h i r d  of h i s  

s e n t e n c e  ( R  3 7 5 )  "so y o u  c a n n o t  o b t a i n  p a r o l e  w i t h o u t  t h e  

p r e v i o u s  c o n s e n t  o f  t h i s  c o u r t  f o r  a p e r i o d  o f  f i v e  ( 5 )  y e a r s  

f r o m  t h e  d a t e  h e r e o f  ." ( R  3 2 6 ) .  N o  w r i t t e n  o r d e r  j u s t i f y i n g  t h e  

s e n t e n c i n g  d e p a r t u r e  w a s  e v e r  f i l e d .  M r .  H i l l ' s  m o t i o n  f o r  new 

t r i a l  ( R  376-377)  was  d e n i e d  o n  J u l y  2 6 ,  1 9 8 4  ( R  3 7 8 ) .  

On appeal t o  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal, M r .  H i l l ' s  

s e n t e n c e  was  r e m a n d e d  t o  t h e  t r i a l  c o u r t  f o r  e n t r y  o f  w r i t t e n  

r e a s o n s  f o r  d e p a r t i n g  f r o m  t h e  g u i d e l i n e s  s e n t e n c e .  



STATEMENT OF THE FACTS 

Mr. Hill submits the following Statement of the Facts. 

The victim in the instant case, Julie Gessler, a carnival 

worker, did not appear to testify at Mr. Hill's trial. Instead, 

her evidence taken at a deposition to perpetuate testimony was 

read to the jury. Ms. Gessler deposed that, while employed as 

delivery person from Domino's Pizza, she made a delivery to the 

Alpine Housing Authority at about 3:00 p.m. As she was leaving, 

she was stopped by a black male standing in a group of about 

twenty (20) others, who asked her to get a pizza for him (R 

56-58). Ms. Gessler returned to the development with the pizza 

when it was ready (R 56). She was directed toward a building by 

the black male, who paid her for the pizza (R 61). After Ms. 

Gessler entered the building, the man turned toward her with a 

knife, telling her he wanted all her money (R 61). Ms. Gessler 

gave him about $3.51 that she had in tips (R 63). Although he 

searched Ms. Gessler's car, no additional money could be found (R 

64). At this point, a woman came up and asked Ms. Gessler to 

move her car because it was blocking the woman. The man let Ms. 

Gessler go, and she returned to the store (R 64). 

Ms. Gessler told the police that the person who attacked her 

was five feet ten inches to six feet tall, weighed about 165 

pounds, had a round face, and a short afro (R 66). On cross 

examination, she admitted she described the man's face as long (R 

87) and that at a deposition she said he weighed between 140 and 

150 pounds (R 97). She never mentioned that the man had scars on 

his face (R 98) as Mr. Hill did (R 77). 



- 
Ms. Gessler viewed a photo line-up about a week after the 

offense occurred, at which she picked out Mr. Hill's picture as 

that of her assailant (R 67). The detective conducting the 

line-up then told her that she had picked the person he suspected 

(R 92, - See R 117). About a week later, Ms. Gessler viewed a live 

line-up (R 72) at which Mr. Hill was the only person who had also 

been depicted in the photo line-up (R 170). Ms. Gessler again 

picked him as the robber (R 75) and also identified him as such 

at the deposition taken to perpetuate her testimony (R 57). 

Over Mr. Hill's objections, the two police officers were 

allowed to testify as to the account Ms. Gessler gave them of the 

robbery (R 111-113, 133, 140), as well as her description (R 114) 

and identification of her assailant (R 141, 148). In addition, 

the officers testified that when Mr. Hill was arrested, a knife 

similar to the one described by Ms. Gessler as used by the robber 

was found in his pocket (R 61, 116, 145). 



SUMMARY OF ARGUMENT 

POINT I 

I n  S t a t e  v .  J a c k s o n ,  1 0  F.L.W. S.C.O. 564 ( F l a .  O c t o b e r  1 7 ,  

1 9 8 5 ) ,  t h i s  C o u r t  a d o p t e d  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  

a n a l y s i s  i n  B o y n t o n  v .  S t a t e ,  1 0  F.L.W. 795 ( F l a .  4 t h  DCA March 

2 7 ,  1 9 8 5 ) ,  r e q u i r i n g  t h e  t r i a l  c o u r t  t o  p r o v i d e d  w r i t t e n  r e a s o n s  

f o r  d e p a r t u r e  f r o m  a  g u i d e l i n e s  s e n t e n c e .  

POINT I1 

I n t r o d u c t i o n  o f  a w i t n e s s ' s  p r i o r  c o n s i s t e n t  s t a t e m e n t s  t o  

b o l s t e r  h e r  t r i a l  t e s t i m o n y  is i m p r o p e r .  T h e  er ror  i n  a l l o w i n g  

s u c h  t a c t i c s  is m a g n i f i e d  whe re  t h e  w i t n e s s  h a s  n o t  t e s t i f i e d  i n  

p e r s o n  b e f o r e  t h e  j u r y ,  b u t  o n l y  o n  a d e p o s i t i o n  made  t o  p e r -  

p e t u a t e  t e s t i m o n y .  Admis s ion  o f  t h e  i m p r o p e r  h e a r s a y  e v i d e n c e  i n  

s u c h  c i r c u m s t a n c e s  c o n s t i t u t e d  a  v i o l a t i o n  o f  M r .  H i l l ' s  r i g h t  t o  

c o n f r o n t  and cross examine  t h e  w i t n e s s  a g a i n s t  him. 

POINT I11 

A. A j u r y  d o e s  n o t  know f r o m  i t s  own e x p e r i e n c e  t h e  f a c t o r s  

which  may l e a d  t o  a n  e r r o n e o u s  i d e n t i f i c a t i o n  b y  a  crime v i c t i m  

o f  h e r  a s s a i l a n t  from p o l i c e  p h o t o g r a p h s .  M r .  H i l l ' s  r e q u e s t  f o r  

s u c h  s p e c i f i c  i n s t r u c t i o n  w e n t  f a r  b e y o n d  t h e  mere i n s t r u c t i o n  

t h a t  i d e n t i t y  mus t  b e  p r o v e n  beyond a  r e a s o n a b l e  d o u b t ,  rejected 

by  t h i s  C o u r t  i n  S t a t e  v .  F r e e m a n ,  380  So.2d 1288  ( F l a .  1 9 8 0 ) .  



I d e n t i t y  was M r .  H i l l ' s  so le  d e f e n s e  a t  t r i a l ,  so t h a t  t h e  t r i a l  

c o u r t ' s  r e f u s a l  t o  i n s t r u c t  t h e  j u r y  a s  h e  r e q u e s t e d  was re-  

v e r s i b l e  error. 

B. T h e  t r i a l  c o u r t  r e f u s e d  t o  i n s t r u c t  t h e  j u r y  a s  t o  f a c t o r s  

t o  be c o n s i d e r e d  i n  a s s e s s i n g  a  w i t n e s s ' s  c r e d i b i l i t y ,  b a s e d  o n  

i t s  own c o n c l u s i o n  t h a t  a l t h o u g h  t h e  w i t n e s s ' s  pr ior  s t a t e m e n t  

c o n s t i t u t e d  a  " s i g n i f i c a n t  v a r i a t i o n " ,  t h e y  were n o t  " i n  t h e  

r e a l m  o f  i n c o n s i s t e n c y . "  Having conceded  t h a t  t h e  p r ior  s t a t e -  

ments  v a r i e d ,  t h e  t r i a l  c o u r t  e r r e d  i n  s u b r o g a t i n g  t o  i t s e l f  t h e  

j u r y ' s  p r o p e r  f u n c t i o n  o f  d e t e r m i n i n g  t o  what e x t e n t  t h e  incon-  

s i s t e n c y  r e n d e r e d  u n r e l i a b l e  t h e  w i t n e s s ' s  e v i d e n c e  g i v e n  a t  

t r i a l .  T h i s  was e s p e c i a l l y  t r u e  w h e r e  t h e  w i t n e s s  i n  q u e s t i o n  

was t h e  key  and o n l y  i d e n t i f y i n g  w i t n e s s  a g a i n s t  M r .  H i l l ,  whose  

c r e d i b i l i t y  w i t h  r e s p e c t  t o  h e r  i d e n t i f i c a t i o n  was t h e  h e a r t  and 

s o u l  of t h e  S t a t e ' s  c a s e .  

POINT I V  

Where  t h e  t r i a l  c o u r t  r e t a i n e d  j u r i s d i c t i o n  of M r .  H i l l ' s  

s e n t e n c e  f o r  t h e  s t a t e d  p u r p o s e  of i n s u r i n g  t h a t  M r .  H i l l  wou ld  

n o t  b e  e l i g i b l e  f o r  p a r o l e  f o r  f i v e  y e a r s ,  t h e  c o u r t  d e m o n s t r a t e d  

a l a c k  of a w a r e n e s s  o f  t h e  r e a l  e f f e c t  o f  i t s  f i f t e e n  y e a r  p r i s o n  

s e n t e n c e ,  w h i c h  may n o t  h a v e  b e e n  i m p o s e d  h a d  t h e  t r i a l  j udge  

r e a l i z e d  t h a t  t h e  g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  it r e n d e r e d  would 

n o t  be  s u b j e c t  t o  p a r o l e .  



ARGUMENT 

POINT I 

A TRIAL COURT REVERSIBLY ERRS ON DEPARTING FROM 
THE SENTENCING GUIDELINES WITHOUT STATING ITS 
JUSTIFICATION THEREFOR IN WRITING. 

The ground has been cut from under the State's position by 

this Court's decision in State v. Jackson, 10 F.L.W. 564 (Fla. 

October 17, 1985), holding that the trial court is required to 

state in writing its reasons for departing from a guidelines 

sentence. Thus, the Fourth District Court of Appeal's decision 

in the present case so mandating must be affirmed. 



POINT I1 

THE TRIAL COURT ERRED I N  ALLOWING PROSECUTION 
WITNESSES TO TESTIFY REGARDING PRIOR CONSISTENT 
STATEMENTS MADE BY JULIE GESSLER. 

A w i t n e s s '  t e s t i m o n y  may n o t  b e  b o l s t e r e d  b y  e v i d e n c e  o f  

p r i o r  c o n s i s t e n t  s t a t e m e n t s .  Thus ,  i n  Lamb v. S t a t e ,  357 So.2d 

437 ( F l a .  2d DCA 1 9 7 8 ) ,  t h e  d e f e n d a n t ' s  c o n v i c t i o n  f o r  a g g r a v a t e d  

a s s a u l t  was r e v e r s e d  where  a p o l i c e  o f f i c e r  t e s t i f i e d  t h a t  t h e  

v i c t i m  o f  t h e  a s s a u l t  t o l d  h im  when h e  a r r i v e d  a t  t h e  s c e n e  

b a s i c a l l y  t h e  same s t o r y  s h e  g a v e  a t  t r i a l .  E v e n  more d i r e c t l y  

o n  p o i n t  is Brown v.  S t a t e ,  344 So.2d 641  ( F l a .  2d DCA 1 9 7 7 ) .  I n  

t h a t  case ,  t h e  d e f e n d a n t  w a s  c h a r g e d  w i t h  c o m m i t t i n g  a lewd and 

l a s c i v i o u s  a c t  i n  t h e  p r e s e n c e  o f  a c h i l d  u n d e r  f o u r t e e n .  A t  

t r i a l ,  a  p o l i c e  o f f i c e r  and t h e  v i c t i m ' s  mo the r  t e s t i f i e d  a s  t o  

s t a t e m e n t s  made t o  t h e  v i c t i m ' s  m o t h e r  b y  t h e  c h i l d  a s  t o  w h a t  

h a p p e n e d .  T h e  v i c t i m  t e s t i f i e d  t o  t h e  same v e r s i o n .  T h e  

c o n v i c t i o n  was r e v e r s e d :  " t h e  n e t  e f f e c t  o f  t h e  m o t h e r ' s  t e s t i -  

mony was t o  b o l s t e r  and  l e n d  c r e d e n c e  t o  t h e  s u b s e q u e n t  d e t a i l e d  

t e s t i m o n y  o f  t h e  v i c t i m . "  I d .  a t  643.  - 
I n  t h e  p r e s e n t  c a s e ,  h o w e v e r ,  t h e  S t a t e  was a l l o w e d  t o  

e l i c i t  t h e  f o l l o w i n g  t e s t i m o n y  f r o m  t w o  p o l i c e  o f f i c e r s  who 

i n v e s t i g a t e d  t h e  r o b b e r y  o f  M s .  Gessler: 

Q G o  a h e a d ,  o f f i c e r ,  what  d i d  [Ms. G e s s l e r ]  
t e l l  you?  

A S h e  t o l d  m e  t h a t  a s  s h e  w e n t  t o  t h e  
l o c a t i o n  t o  d e l i v e r  t h e  p i z z a ,  a b l a c k  male who 
h a d  o r d e r e d  t h e  p i z z a  came up f rom b e h i n d  and  
p u t  a k n i f e  i n  h e r  back  and  demanded money f rom 
h e r .  



Q What d e s c r i p t i o n  d i d  s h e  g i v e  you? 

A S h e  s a i d  h e  was  a p p r o x i m a t e l y  s i x  f e e t  
t a l l ,  a p p r o x i m a t e l y  1 6 5  pounds ,  h e  h a d  a  s h o r t  
a f r o  t y p e  c r o p p e d  h a i r .  I b e l i e v e  s h e  a l s o  
men t ioned  t h a t  h e  was  w e a r i n g  a  g r e e n  m u s c l e  
t y p e  s w e a t s h i r t ,  p u l l o v e r  s h i r t  w i t h  b l u e  j e a n s  
and t h a t  h e  was a p p r o x i m a t e l y  20 y e a r s  o f  age .  

And a g a i n :  

Q What d i d  s h e  t e l l  you ,  O f f i c e r ?  

A T h a t  s h e  had d e l i v e r e d  a  p i z z a  i n t o  t h e  
A l p i n e  V i l l a g e  a r e a  and on  h e r  way o u t ,  s h e  was 
s t o p p e d  by a  b l a c k  m a l e  who a s k e d  t o  o r d e r  a  
p i z z a  a n d  h a v e  i t  d e l i v e r e d  b a c k  t o  t h e  
a p a r t m e n t  i n  A l p i n e  V i l l a g e .  S h e  r e t u r n e d  t o  
D o m i n o ' s  P i z z a  o n  D a v i e  Road E x t e n s i o n ,  which 
i s  a  c o u p l e  o f  b l o c k s  away f r o m  t h e  A l p i n e  
V i l l a g e  a r e a ,  h a d  t h e  o r d e r  made u p  a n d  
r e t u r n e d  w i t h  i t  t o  t h e  e n t r a n c e  t o  A l p i n e  
V i l l a g e .  T h e r e  s h e  was m e t  by t h e  same p e r s o n ,  
a  b l a c k  male  who o r d e r e d  t h e  p i z z a  and h e  a s k e d  
h e r  t o  f o l l o w  him don t o  t h e  a p a r t m e n t  and s h e  
d r o v e  h e r  c a r  down t h r o u g h  t h e  a p a r t m e n t  
c o m p l e x ,  h e  r a n  a l o n g s i d e  t h e  c a r  u n t i l  t h e y  
a r r i v e d  a t  -- 
MR. WRUBEL: I h a v e  t o  o b j e c t  a t  t h i s  t i m e .  I t  
h a s  become a  n a r r a t i v e  and t h i s  is n o t  g o i n g  t o  
t h e  i d e n t i f i c a t i o n  p o r t i o n s .  A g a i n ,  it is a  
v i o l a t i o n  o f  my c l i e n t ' s  S i x t h  Amendment r i g h t  
f o r  c r o s s - e x a m i n a t i o n .  

[ P r o s e c u t o r ]  Would you  p i c k  up  w h e r e  y o u  
l e f t  o f f ,  s ir .  

A Okay, Miss Gessler had t h e n  d e l i v e r e d  t h e  
p i z z a  and m e t  t h e  b l a c k  male  who l a t e r  ended up 
t o  b e  t h e  d e f e n d a n t ,  a t  t h e  e n t r a n c e  t o  A l p i n e  



Village. He led her back to the apartment 
where he wanted it delivered to, at 3341 Alpine 
Village Drive. 

When she got out of the car carrying the pizza, 
he was a few feet ahead of her. As they 
entered the building, it is a complex door that 
is a two level apartment complex and they 
didn't actually go into any specific apartment, 
but they entered the ground floor of the 
apartment and, at that point, after a couple of 
feet ahead of her, she said that when she 
caught up to him, he already had a knife in his 
hand and turned around at, at that point, put 
it up to her throat. 

Mr. Hill's persistent, renewed objections to this tactic 

were consistently overruled by the trial court (R 17-18, 112-113, 

133). In fact, the trial court strongly admonished defense 

counsel to quit making the objection and stating his grounds (R 

One thing I know for a fact, having once made 
the objection, the objection is preserved, and 
all the grounds upon which it is based is [sic] 
preserved unless I ask you to state specifical- 
ly your grounds. 

This exchange was noted and observed by the jury (R 311, - See 

also, R 330-331). 

Although an exception to the rule prohibiting prior consis- 

tent statements appears to exist where a witness's prior identi- 

fication of the accused is concerned, --  Fla. Stat. S 90.801(2)(c), 

that exception cannot apply to the extensive reiteration of Ms. 

Gessler's complaint to the police which the prosecutor was 

allowed to elicit sub judice. Moreover, by having the police 

detail what Ms. Gessler told them, the State also impliedly 



suggested that the police were convinced of the accuracy of Ms. 

Gessler's account of the robbery and the description of the 

assailant. - Cf. Coleman v. State, 420 So.2d 366 (Fla. 1st DCA 

1982). 

The evidence in the present case hinged on the weight to be 

given Ms. Gessler's testimony, particularly as to her identifica- 

tion of Mr. Hill. Allowing her testimony to be bolstered by the 

police may well have tipped the scales against Mr. Hill in the 

jury's deliberations, as well as violating his right to confront 

and cross examine the key witness against him, guaranteed under 

the Sixth Amendment of the United States Constitution. The 

conviction must be reversed. 



POINT I11 

THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT 
THE JURY AS REQUESTED BY MR. HILL. 

A. THE TRIAL COURT ERRED IN REFUSING TO 
INSTRUCT THE JURY AS TO MR. HILL 'S SOLE 
DEFENSE OF IDENTIFICATION. 

Mr. Hill's sole defense at his trial below was that Ms. 

Gessler misidentified him as a result of indirect pressure and 

suggestion placed upon her by Detective Ewing, who conducted both 

the photo and live line-ups at which Ms. Gessler picked Mr. Hill 

as the person who robbed her. (R 254-263, 277-278). In order to 

enable the jury to intelligently assess the validity of Mr. 

Hill's defense, he requested that it be instructed in some detail 

regarding identification evidence (R 342-349). In particular, he 

requested that the jury be charged that identification testimony 

is opinion evidence, that it should consider the circumstances of 

identification, the opportunity for identification, and that the 

certainty of an identification is not conclusive as to its 

correctness (R 344, 345, 347, 349). 

Mr. Hill's requested instructions thus went considerably 

beyond the mere statement that the defendant's identity as the 

assailant must be proven beyond a reasonable doubt, as sought in 

State v. Freeman, 380 So.2d 1288 (Fla. 1980). Here, what was 

necessary was detail which is neither a part of everyone's common 

knowledge nor contained in the standard jury instructions. 

Consequently, the holding in Freeman, supra, is not applicable to 

the present case. Instead, the trial court was required to 



. 
c o m p l y  w i t h  t h e  r u l e  t h a t  a d e f e n d a n t  is  e n t i t l e d  t o  h a v e  t h e  

j u r y  i n s t r u c t e d  o n  h i s  d e f e n s e ,  so l o n g  as t h e r e  is a n y  e v i d e n c e  

t o  s u p p o r t  i t .  L a y t h e  v .  S t a t e ,  3 3 0  S o . 2 d  1 1 3  ( F l a .  3 d  DCA 

1 9 7 6 ) .  T h e  s t a n d a r d  j u r y  i n s t r u c t i o n s  a r e  n o  s u b s t i t u t e  f o r  

s p e c i f i c  i n s t r u c t i o n s  o n  m a t t e r s  o f  d e f e n s e .  D u d l e y  v .  S t a t e ,  

4 0 5  S o . 2 d  3 0 4  ( F l a .  4 t h  DCA 1 9 8 1 ) .  S e e ,  U n i t e d  S ta tes  v .  C a i n ,  

6 1 6  F .2d  1 0 5 6  ( 8 t h  C i r .  1 9 8 0 ) .  B e c a u s e  t h e  t r i a l  c o u r t  r e f u s e d  

t o  i n s t r u c t  t h e  j u r y  as t o  a n y  o f  M r .  H i l l ' s  r e q u e s t e d  i n s t r u c -  

t i o n s  o n  i d e n t i f i c a t i o n  ( R  1 8 5 ,  3 4 2 - 4 3 ) ,  d e s p i t e  M r .  H i l l ' s  

o b j e c t i o n s  t o  t h e  r e f u s a l  ( R  3 0 8 ) ,  M r .  H i l l  was d e p r i v e d  of h i s  

r i g h t  t o  d u e  p r o c e s s  a n d  h i s  c o n v i c t i o n s  m u s t  b e  r e v e r s e d  fo r  a 

new t r i a l  . 

B.  THE TRIAL COURT ERRED I N  REFUSING TO 
INSTRUCT THE J U R Y  A S  TO FACTORS TO 
CONSIDER I N  ASSESSING THE CREDIBILITY OF 
JULIE GESSLER. 

T h e  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n s  i n  C r i m i n a l  C a s e s  

2 . 0 4 ,  p r o v i d e s  t h a t ,  w h e r e  t h e  e v i d e n c e  w a r r a n t s  i t ,  t h e  j u r y  

s h a l l  b e  i n s t r u c t e d :  

I t  i s  u p  t o  y o u  t o  d e c i d e  w h a t  e v i d e n c e  i s  
r e l i a b l e .  You s h o u l d  u s e  y o u r  common s e n s e  i n  
d e c i d i n g  w h i c h  is t h e  b e s t  e v i d e n c e ,  a n d  w h i c h  
e v i d e n c e  s h o u l d  n o t  be r e l i e d  upon i n  c o n s i d e r -  
i n g  y o u r  v e r d i c t .  You may f i n d  some o f  t h e  
e v i d e n c e  n o t  r e l i a b l e ,  or  l e s s  r e l i a b l e  t h a n  
o t h e r  e v i d e n c e .  

You s h o u l d  c o n s i d e r  how t h e  w i t n e s s e s  a c t e d ,  a s  
w e l l  a s  w h a t  t h e y  s a i d .  Some t h i n g s  y o u  s h o u l d  
c o n s i d e r  are: 

7 .  Had a n y  p r e s s u r e  o r  t h r e a t  b e e n  u s e d  
a g a i n s t  t h e  w i t n e s s  t h a t  a f f e c t e d  t h e  t r u t h  o f  
t h e  w i t n e s s '  t e s t i m o n y ?  



8. Did the witness at some other time make a 
statement that is inconsistent with the 
testimony he gave in court? 

Since Julie Gessler, the State's only witness as to the circum- 

stances of the robbery and the only witness who could and did 

identify Appellant as the robber, had described her assailant at 

a deposition as weighing between 140 and 150 pounds (R 97) 

although at her deposition given to perpetuate testimony she 

stated that he weighed 165 pounds (R 66). Her deposition 

evidence thus certainly qualified as inconsistent with her 

subsequent testimony presented to the jury, despite the trial 

court's observation that it created only 

A question as to reliability and believabil- 
ity, yes, but inconsistent on material fact, I 
don't think it quite qualifies. 

because 

Twenty pounds appears to be a significant 
variation, but I don't think it falls into the 
realm of inconsistency. 

But surely whether an inconsistency in a witness's state- 

ments is sufficient to lend doubt to the witness's testimony is 

precisely the kind of question which the jury, aided by proper 

instruction, is empaneled to decide. This must be particularly 

the case where, as here, the key witness did not testify live, so 

that the jury was deprived of an opportunity to observe her 

demeanor, traditionally one of the major factors which are 

considered in determining the credibility to be given a witness's 



- 
t e s t i m o n y .  Under  s u c h  c i r c u m s t a n c e s ,  it was e s p e c i a l l y  c r i t i c a l  

t h a t  t h e  j u r y  b e  i n s t r u c t e d  c o m p l e t e l y  a n d  f u l l y  a s  t o  t h e  l a w  

a p p l i c a b l e  t o  i t s  e v a l u a t i o n  o f  t h e  e v i d e n c e  b e f o r e  it.  

I n  a d d i t i o n  t o  r e f u s i n g  t o  i n s t r u c t  t h e  j u r y  a s  t o  p r i o r  

i n c o n s i s t e n t  s t a t e m e n t s ,  t h e  t r i a l  c o u r t  a l s o  d e c l i n e d  t o  

i n s t r u c t  t h e  j u r y  t o  c o n s i d e r  w h e t h e r  a  w i t n e s s ' s  t e s t i m o n y  w a s  

t h e  p r o d u c t  of p r e s s u r e ,  as  s e t  f o r t h  i n  p a r a g r a p h  s e v e n  ( 7 )  of 

t h e  s t a n d a r d  j u r y  i n s t r u c t i o n s  q u o t e d  o n  p a g e  1 3 ,  s u p r a .  M r .  

H i l l ' s  e n t i r e  d e f e n s e  r e s t e d  o n  h i s  c o n t e n t i o n  t h a t  i t  was t h e  

i n d i r e c t  b u t  n e v e r t h e l e s s  s i g n i f i c a n t  p r e s s u r e  f r o m  D e t e c t i v e  

E w i n g  w h i c h  i n f l u e n c e d  M s .  Ges s l e r  a n d  r e s u l t e d  i n  h e r  m i s -  

i d e n t i f i c a t i o n  o f  M r .  H i l l  a s  t h e  p e r s o n  who r o b b e d  h e r .  See, 

A r g u m e n t ,  P o i n t  I I I A ,  s u p r a .  T h i s  b e i n g  t h e  c a s e ,  h e  was 

e n t i t l e d  t o  h a v e  t h e  j u r y  i n s t r u c t e d  a s  t o  t h i s  f a c t o r  t o  b e  

c o n s i d e r e d  i n  a s s e s s i n g  t h e  v a l i d i t y  o f  M s .  Gess ler ' s  t e s t i m o n y .  

T h e  f a c t  t h a t  t h e  t r i a l  c o u r t  a l l o w e d  d e f e n s e  c o u n s e l  t o  a r g u e  

t h e  m a t t e r  t o  t h e  j u r y  ( R  2 1 5 ,  2 2 7 - 2 2 8 ;  2 5 4 - 2 6 2 )  does n o t  c u r e  

t h e  e r r o r  i n h e r e n t  i n  i t s  r e f u s a l  t o  a d e q u a t e l y  i n s t r u c t  t h e  

j u r y .  A r g u m e n t  o f  c o u n s e l  i s  n o  s u b s t i t u t e  f o r  a c c u r a t e  j u r y  

i n s t r u c t i o n ,  s i n c e  t h e  j u r y  i s ,  a f t e r  a l l ,  s p e c i f i c a l l y  admon- 

i s h e d  t o  t a k e  t h e  l a w  f r o m  t h e  c o u r t ' s  i n s t r u c t i o n s  r a t h e r  t h a n  

f r o m  t h e  a r g u m e n t  o f  c o u n s e l .  M e l l i n s  v .  S t a t e ,  3 9 5  So.2d 1 2 0 7  

( F l a .  4 t h  DCA 1 9 8 1 ) .  

T h e r e f o r e ,  t h e  t r i a l  c o u r t ' s  o m i s s i o n  o f  matters f r o m  t h e  

j u r y  i n s t r u c t i o n s  w e n t  t o  t h e  h e a r t  o f  M r .  H i l l ' s  d e f e n s e  i n  t h e  

i n s t a n t  c a u s e .  M r .  H i l l  p r e s e r v e d  t h i s  i s s u e  b y  h i s  t i m e l y  



. 
objections to the trial court's refusal to properly instruct the 

jury ( R  213, 227-228, 308). Consequently, the trial court's 

error in refusing to properly charge the jury must result in 

reversal of Mr. Hill's conviction for a new trial. 



POINT I V  

THE TRIAL COURT E R R E D  I N  DEPARTING FROM THE 
GUIDELINES BECAUSE OF I T S  MISTAKEN BELIEF THAT 
MR. HILL WOULD BE ELIGIBLE FOR PAROLE. 

I n  s e n t e n c i n g  M r .  H i l l  t o  f i f t e e n  ( 1 5 )  y e a r s  i n  p r i s o n ,  t h e  

t r i a l  c o u r t  a l s o  o r d e r e d  t h a t  j u r i s d i c t i o n  b e  r e t a i n e d  o v e r  

o n e - t h i r d  o f  t h a t  s e n t e n c e  ( R  3 7 5 )  "so y o u  c a n n o t  o b t a i n  p a r o l e  

w i t h o u t  t h e  p r e v i o u s  c o n s e n t  o f  t h i s  c o u r t  f o r  a period of f i v e  

( 5 )  y e a r s  f r o m  t h e  d a t e  h e r e o f . "  ( R  3 2 6 ) .  B u t  a d e f e n d a n t  

s e n t e n c e d  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s  i s  n o t  e l i g i b l e  f o r  

p a r o l e  f o r  t h e  d u r a t i o n  o f  h i s  s e n t e n c e .  A g u i d e l i n e  s e n t e n c e  is 

a s e n t e n c e  t o  s t r a i g h t  t i m e ,  d i m i n i s h e d  o n l y  b y  g a i n  time w h i c h  

may b e  e a r n e d .  K n i g h t  v .  S t a t e ,  4 5 5  S o . 2 d  4 5 7  ( F l a  1st DCA 

1 9 8 4 ) .  

I t  t h e r e f o r e  appears  t h a t  t h e  t r i a l  c o u r t  imposed i t s  

s e n t e n c e  i n  e x c e s s  o f  t h e  g u i d e l i n e s  u n d e r  a s e r i o u s  m i s a p p r e h e n -  

s i o n  o f  w h a t  t h e  e f f e c t  o f  t h a t  s e n t e n c e  w o u l d  b e .  T h u s ,  t h e  

t r i a l  j u d g e  e x p r e s s e d  a s  h i s  i n t e n t i o n  t h a t  M r .  H i l l  s h o u l d  

a c t u a l l y  b e  r e q u i r e d  t o  s e r v e  o n l y  f i v e  ( 5 )  y e a r s  o f  h i s  f i f t e e n  

( 1 5 )  y e a r  s e n t e n c e .  Y e t  t h e  e f f e c t  o f  h i s  s e n t e n c e s  w i l l  b e  t o  

r e q u i r e  M r .  H i l l  t o  s e r v e  almost t h r e e  ( 3 )  t imes  t h a t  a m o u n t  o f  

t i m e  b e f o r e  b e i n g  r e l e a s e d .  I n  t h e  f a c t  o f  s u c h  a f u n d a m e n t a l 1  

d i s c r e p a n c y  b e t w e e n  t h e  a p p a r e n t l y  i n t e n d e d  s e n t e n c e  a n d  t h e  r e a l  

S e n t e n c i n g  error s u c h  as  t h a t  p r e s e n t e d  a t  b e n c h  is fundamen-  
t a l .  S t a t e  v .  Rhoden ,  448  So .2d  1 0 1 3  ( F l a .  1 9 8 4 ) .  . 



* 

sentence imposed, this court should reverse and remand Mr. Hill's 

sentence for reconsideration in 1 ight of the proper standards. 

See, Albritton v. State, 10 F.L.W. S.C.O. 426 (Fla. August 291 - 
1984). 



CONCLUSION 

Based upon the foregoing Argument and the authorities cited 

therein, Appellant respectfully requests this Honorable Court to 

reverse the judgment and sentence of the trial court and remand 

this cause with such directives as may be deemed appropriate. 
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