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PREFACE 

Petitioner, AMERICAN CYANIMID COMPANY, was the defendant in the 

trial court and the appellant/cross-appellee in the district court 

of appeal. Respondent, LESTER K. ROY, was the plaintiff in the 

trial court and the appellee/cross-appellant in the district court 

of appeal. Herein, ROY and AMERICAN CYANIMID will generally be 

referred to as "plaintiff" and "defendant," respectively. Amicus 

Curiae, the Academy of Florida Trial Lawyers, will be referred to as 

"the Academy"; Amicus Curiae, the Florida Defense Lawyers 

Association, will be referred to as "FDLA"; and Amicus Curiae, 

Product Liability Advisory Counsel, Inc., will be referred to as 

"PLAC". References to the initial brief of the defendant and to the 

briefs of FDLA and PLAC will be abbreviated with the appropriate 

page numbers as [DB, p. 11, [FDLA, p. 11, and [PLAC, p. 11, 

respectively. 



INTRODUCTION 

T h i s  Amicus  C u r i a e  B r i e f  i s  s u b m i t t e d  o n  b e h a l f  o f  t h e  Academy 

o f  F l o r i d a  T r i a l  Lawye r s  i n  s u p p o r t  o f  t h e  j u r y ' s  v e r d i c t  a s s e s s i n g  

p u n i t i v e  d a m a g e s  a n d  i n  s u p p o r t  o f  t h e  r u l i n g s  o f  t h e  t r i a l  c o u r t  

a n d  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  a p p r o v i n g  t h e  a w a r d  o f  p u n i t i v e  

damages .  The Academy i s  p a r t i c u l a r l y  c o n c e r n e d  t h a t  t h e  d e f e n d a n t  

a n d  i t s  a m i c i  (FDLA a n d  PLAC) d o  n o t  m e r e l y  c o n t e n d  t h a t  t h e  

e v i d e n c e  i n  t h i s  c a s e  was  i n s u f f i c i e n t  t o  c r e a t e  a  p r i m a  f a c i e  c a s e  

o f  p u n i t i v e  d a m a g e s  f o r  t h e  j u r y ;  r a t h e r ,  t h e y  u r g e  t h i s  C o u r t ,  

i m p l i c i t l y  a n d  a t  t i m e s  e x p l i c i t l y ,  t o  r e j e c t  n e a r l y  o n e  h u n d r e d  

y e a r s  o f  j u r i s p r u d e n c e  a n d  t o  a d o p t  r a d i c a l  m o d i f i c a t i o n s  t o  t h e  

e x i s t i n g  l a w  w h i c h  w o u l d  e f f e c t i v e l y  a b o l i s h  p u n i t i v e  d a m a g e s  i n  

p r o d u c t  l i a b i l i t y  c a s e s .  Such e x t r e m e  c h a n g e s  t o  t h e  l a w  o f  F l o r i d a  

a r e  u n n e c e s s a r y ,  u n d e s i r a b l e  and  would  i n  f a c t  a b r o g a t e  many o f  t h e  

r e m a i n i n g  l e g a l  i n c e n t i v e s  f o r  p r o d u c t  s a f e t y .  



STATEMENT OF THE CASE AND OF THE FACTS 

I The Academy a d o p t s  b y  r e f e r e n c e  t h e  S t a t e m e n t  o f  t h e  C a s e  a n d  

I F a c t s  i n  t h e  r e s p o n d e n t ' s  Answer B r i e f .  



SUMMARY OF THE ARGUMENT 

T h i s  C o u r t  h a s  h i s t o r i c a l l y  r e c o g n i z e d  t h a t  p u n i t i v e  o r  

e x e m p l a r y  damages i n  c i v i l  c a s e s  s e r v e  i m p o r t a n t  s o c i e t a l  p u r p o s e s .  

F l o r i d a  c o u r t s  h a v e  f o l l o w e d  e s t a b l i s h e d  p r e c e d e n t  i n  a p p r o v i n g  

p u n i t i v e  damages i n  c a s e s  of  m a l i c i o u s  o r  o u t r a g e o u s  wrongdoing  by  

m a n u f a c t u r e r s  o f  d e f e c t i v e  p r o d u c t s .  The C o u r t ' s  r e c e n t  o p i n i o n  i n  

Whi t e  C o n s t r u c t i o n  i s  e n t i r e l y  c o n s i s t e n t  w i t h  t h e  e a r l i e r  l a w  of 

F l o r i d a  g o v e r n i n g  p u n i t i v e  damages;  i t  i s  a l s o  c o n s i s t e n t  w i t h  t h e  

F l o r i d a  d e c i s i o n s  a p p r o v i n g  p u n i t i v e  d a m a g e s  i n  c a s e s  o f  p r o d u c t  

l i a b i l i t y ,  i n c l u d i n g  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  

under  r e v i e w .  

The Academy s u b m i t s  t h a t  t h e r e  was e v i d e n c e  i n  t h e  p r e s e n t  c a s e  

f rom which t h e  j u r y  was e n t i t l e d  t o  award  p u n i t i v e  damages a g a i n s t  

A m e r i c a n  C y a n i m i d ;  t h a t  t h e  t r i a l  c o u r t  was  c o r r e c t  i n  s u b m i t t i n g  

t h e  i s s u e  o f  p u n i t i v e  d a m a g e s  t o  t h e  j u r y  a n d  i n  a p p r o v i n g  t h e  

v e r d i c t ;  a n d  t h a t  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  was  c o r r e c t  i n  

a f f i r m i n g  t h e  v e r d i c t  and judgment .  Should  t h i s  C o u r t  d i s a g r e e  and 

c o n c l u d e  t h a t  t h e  e v i d e n c e  was  i n s u f f i c i e n t  t o  make  o u t  a  p r i m a  

f a c i e  c a s e  o f  p u n i t i v e  d a m a g e s ,  t h e n  t h e  Academy r e s p e c t f u l l y  

s u b m i t s  t h a t ,  f o r  t h e  b e n e f i t  of  t h e  bench ,  t h e  b a r  and t h e  p u b l i c ,  

t h e  C o u r t  s h o u l d  e m p h a t i c a l l y  r e a f f i r m  t h e  e x i s t i n g  l a w  o f  F l o r i d a  

a n d  r e j e c t  t h e  r a d i c a l  m e a s u r e s  u r g e d  b y  t h e  d e f e n d a n t  a n d  i t s  

a m i c i .  



ARGUMENT 

I. THE DECISION OF THE DISTRICT COURT BELOW AFFIRMING 
THE PUNITIVE DAMAGE AWARD SHOULD BE APPROVED AS 

AS CONSISTENT WITH WHITE CONSTRUCTION 

I n  t h i s  p r o d u c t  l i a b i l i t y  c a s e ,  t h e  j u r y  r e t u r n e d  a  s p e c i a l  

v e r d i c t  s p e c i f i c a l l y  f i n d i n g  t h e  d e f e n d a n t  g u i l t y  o f  " f r a u d  o r  

m i s r e p r e s e n t a t i o n "  i n  a d d i t i o n  t o  " w i l l f u l n e s s  and wantonness ."  The 

a w a r d  o f  p u n i t i v e  d a m a g e s  w a s  t h e r e f o r e  n o t  b a s e d  o n  a  m e r e l y  

1 I n e g l i g e n t  o r  e v e n  g r o s s l y  n e g l i g e n t "  f a i l u r e  t o  p r o v i d e  a d e q u a t e  

w a r n i n g  - -  i t  w a s  b a s e d  u p o n  a  f i n d i n g  o f  a f f i r m a t i v e  

m i s r e p r e s e n t a t i o n  b y  t h e  d e f e n d a n t .  T h e  j u r y  a s s e s s e d  p u n i t i v e  

d a m a g e s  i n  t h e  a m o u n t  o f  $ 4 5 , 0 0 0  - -  l e s s  t h a n  o n e - s i x t h  o f  t h e  

compensa to ry  damages  a s s e s s e d  ( t h e  amount  o f  which  i s  n o t  c h a l l e n g e d  

on  t h i s  a p p e a l )  and l e s s  t h a n  t h r e e  o n e - t h o u s a n d t h s  o f  o n e  p e r c e n t  

(.003%) o f  t h e  d e f e n d a n t ' s  n e t  w o r t h .  I t  i s  t h e r e f o r e  n o t  a  c a s e  o f  

e conomic  c a s t i g a t i o n  o r  o f  a  runaway j u r y  v e r d i c t .  The n a r r o w  l e g a l  

i s s u e s  r a i s e d  i n  t h i s  p r o c e e d i n g  a r e  w h e t h e r  t h e  o p i n i o n  o f  t h e  

d i s t r i c t  c o u r t  a f f i r m i n g  t h e  judgment  f o r  p u n i t i v e  damages  e x p r e s s l y  

and d i r e c t l y  c o n f l i c t s  w i t h  t h e  d e c i s i o n s  o f  t h i s  C o u r t  o r  w i t h  t h e  

d e c i s i o n s  o f  t h e  o t h e r  d i s t r i c t  c o u r t s  o f  a p p e a l ,  F l o r i d a  

C o n s t i t u t i o n  a r t i c l e  V ,  s e c t i o n  3  ( 1 9 8 0 ) ;  a n d ,  i f  j u r i s d i c t i o n a l  

c o n f l i c t  e x i s t s ,  w h e t h e r  o n  t h e  m e r i t s  t h e r e  i s  a n y  c o m p e t e n t  

e v i d e n c e  t o  s u p p o r t  t h e  j u r y ' s  v e r d i c t .  Helman v. S e a b o a r d  C o a s t -  

l i n e  R. Co., 3 4 9  So.2d 1 1 8 7  ( F l a .  1 9 7 7 ) .  



A. The Standard For Recovery O f  
P u n i t i v e  Damages In F l o r i d a  

I n  1892,  t h i s  C o u r t  a d o p t e d  a  s t a n d a r d  f o r  e x e m p l a r y  damages  i n  

c i v i l  c a s e s  t h a t  h a s  b e e n  c o n s i s t e n t l y  a p p l i e d  t h r o u g h  t h e  p r e s e n t  

t i m e .  I n  F l o r i d a  S o u t h e r n  R a i l w a y  - Co. v. H i r s t ,  3 0  F l a .  1, 11 So.  

5 0 6  ( F l a .  1 8 9 2 ) ,  t h e  C o u r t  h e l d  t h a t  i n  o r d e r  t o  r e c o v e r  p u n i t i v e  

damages ,  t h e  p l a i n t i f f  m u s t  p r o v e  more  t h a n  " g r o s s  n e g l i g e n c e " ;  h e  

m u s t  p r o v e  t h a t  t h e  c o n d u c t  o f  t h e  d e f e n d a n t :  

" [ E v i n c e s ]  r e c k l e s s  d i s r e g a r d  o f  human l i f e ,  
or  o f  t h e  s a f e t y  o f  p e r s o n s  e x p o s e d  t o  i t s  
d a n g e r o u s  e f f e c t s ;  o r  t h e r e  i s  t h a t  e n t i r e  
w a n t  o f  c a r e  which  would r a i s e  t h e  p r e s u m p t i o n  
o f  a c o n s c i o u s  i n d i f f e r e n c e  t o  c o n s e q u e n c e s ,  
o r  which  shows  w a n t o n n e s s  o r  r e c k l e s s n e s s ,  o r  
a  g r o s s l y  c a r e l e s s  d i s r e g a r d  o f  t h e  s a f e t y  and 
w e l f a r e  o f  t h e  p u b l i c ,  o r  t h a t  r e c k l e s s  
i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  o t h e r s  which  i s  
e q u i v a l e n t  t o  a n  i n t e n t i o n a l  v i o l a t i o n  o f  
them."  11 So.  a t  513. 

I n  1967 ,  t h i s  c r i t e r i o n  was summar i zed  and  a d o p t e d  by  t h e  C o u r t  as 

F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n  6 .12 .  ------------------ I n  r e  S t a n d a r d  J u r y  

I n s t r u c t i o n s ,  1 9 8  So.2d 3 1 9  ( F l a .  1 9 6 7 ) .  1 1  I t  c o n t i n u e s  t o  b e  t h e  

law o f  F l o r i d a  t o d a y .  - S e e  W h i t e  C o n s t r u c t i o n  Company v. DuPont,  455 

1/ S t a n d a r d  J u r y  I n s t r u c t i o n  6 .12 :  " I f  you  f i n d  f o r  ( c l a i m a n t )  - 
and  f i n d  a l s o  t h a t  ( t h e  d e f e n d a n t ) ( a n y  d e f e n d a n t  whom you f i n d  t o  b e  
l i a b l e  t o  ( c l a i m a n t ) )  a c t e d  w i t h  m a l i c e ,  m o r a l  t u r p i t u d e ,  
w a n t o n n e s s ,  w i l f u l n e s s  o r  r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  
o t h e r s ,  you may, i n  y o u r  d i s c r e t i o n ,  assess p u n i t i v e  damages  a g a i n s t  
s u c h  d e f e n d a n t  a s  p u n i s h m e n t  a n d  a s  a  d e t e r r e n t  t o  o t h e r s .  I f  you  
f i n d  t h a t  p u n i t i v e  d a m a g e s  s h o u l d  b e  a s s e s s e d  a g a i n s t  ( t h e )  ( a n y )  
d e f e n d a n t ,  you  may c o n s i d e r  t h e  f i n a n c i a l  r e s o u r c e s  o f  s u c h  
d e f e n d a n t  i n  f i x i n g  t h e  a m o u n t  o f  s u c h  d a m a g e s .  (You may a s s e s s  
p u n i t i v e  d a m a g e s  a g a i n s t  o n e  d e f e n d a n t  a n d  n o t  t h e  o t h e r ( s )  o r  
a g a i n s t  more  t h a n  o n e  d e f e n d a n t  i n  d i f f e r e n t  amounts) ."  



So.2d 1 0 2 6 ,  1 0 2 9  ( F l a .  1 9 8 4 ) .  P u n i t i v e  d a m a g e s  h a v e  a l s o  b e e n  h e l d  

a p p r o p r i a t e  when t h e  d e f e n d a n t  h a s  c o m m i t t e d  a  m a l i c i o u s  f r a u d  o r  

m i s r e p r e s e n t a t i o n .  ---------- Dunn v.  S h a w ,  3 0 3  S o . 2 d  6  ( F l a .  1 9 7 4 ) ;  

H u t c h e n s  v .  W e i n b e r g e r ,  4 5 2  S o . 2 d  1 0 2 4  ( F l a .  4 t h  DCA),  - - - - - - - - - - - - - - - - - - - 
r e v i e w  d e n i e d ,  459 So.2d 1040 (F la .  1984) .  

B. The P o l i c y  C o n s i d e r a t i o n s  Which 
J u s t i f y  P u n i t i v e  Damages 

The C o u r t  h a s  r e c o g n i z e d  two  b r o a d  p u r p o s e s  s e r v e d  by p u n i t i v e  

d a m a g e s  i n  c i v i l  c a s e s :  ( 1 )  p u n i s h m e n t  o f  t h e  d e f e n d a n t ;  a n d  ( 2 )  

d e t e r r e n c e  t o  t h e  d e f e n d a n t  and t o  o t h e r s .  Campbe l l  v. Government 

E m p l o y e e s  I n s .  Co., 306  So.2d 5 2 5  ( F l a .  1 9 7 5 ) .  A s  o u r  s o c i e t y  a n d  -- 

economy h a v e  e v o l v e d ,  d i f f e r e n t  t y p e s  o f  w r o n g f u l  c o m m e r c i a l  

a c t i v i t y  h a v e  b e e n  h e l d  t o  j u s t i f y  t h e  i m p o s i t i o n  o f  e x e m p l a r y  

d a m a g e s  - -  p a r t i c u l a r l y  when t h e  w r o n g s  were c o m m i t t e d  a g a i n s t  

r e l a t i v e l y  p o w e r  l e s s  i n d i v i d u a l s  o r  c o n s u m e r s  b y  l a r g e ,  

i n s t i t u t i o n a l  d e f e n d a n t s .  

The re  i s  p e r h a p s  n o  more e l o q u e n t  s t a t e m e n t  o f  t h e  r e a s o n s  f o r  

s u c h  d a m a g e s  t h a n  t h a t  q u o t e d  b y  t h e  C o u r t  i n  - Winn & L o v e t t  

Groce ry  Company v. A r c h e r ,  171  So. 214 (F la .  1936):  

" A l l  a t t e m p t s  ... t o  d i s t i n g u i s h  b e t w e e n  
t h e  g u i l t  o f  t h e  s e r v a n t  a n d  t h e  g u i l t  o f  t h e  
c o r p o r a t i o n ;  o r  t h e  m a l i c e  o f  t h e  s e r v a n t  and 
t h e  m a l i c e  o f  t h e  c o r p o r a t i o n ;  o r  t h e  
p u n i s h m e n t  o f  t h e  s e r v a n t  a n d  t h e  p u n i s h m e n t  
o f  t h e  c o r p o r a t i o n ,  i s  s h e e r  n o n s e n s e ;  a n d  
o n l y  t e n d s  t o  c o n f u s e  t h e  mind ,  confound t h e  
j u d g m e n t  .... I f  t h o s e  who a r e  i n  t h e  h a b i t  o f  
t h i n k i n g  t h a t  i t  i s  a  t e r r i b l e  h a r d s h i p  t o  
p u n i s h  a n  i n n o c e n t  c o r p o r a t i o n  f o r  t h e  



w i c k e d n e s s  o f  i t s  a g e n t s  a n d  s e r v a n t s ,  w i l l  
f o r  a  moment  r e f l e c t  upon  t h e  a b s u r d i t y  o f  
t h e i r  own t h o u g h t s ,  t h e i r  a n x i e t y  w i l l  b e  
cu red .  C a r e f u l  e n g i n e e r s  c a n  b e  s e l e c t e d  who 
w i l l  n o t  r u n  t h e i r  t r a i n s  i n t o  o p e n  d r a w s ;  
a n d  c a r e f u l  b a g g a g e  men c a n  b e  s e c u r e d ,  who 
w i l l  n o t  h a n d l e  a n d  s m a s h  t r u n k s  a n d  b a n d  
b o x e s  a s  i s  now t h e  u n i v e r s a l  c u s t o m ;  a n d  
c o n d u c t o r s  a n d  b r a k e m e n  c a n  b e  h a d  who w i l l  
n o t  a s s a u l t  and i n s u l t  p a s s e n g e r s ;  and i f  t h e  
c o u r t s  w i l l  o n l y  l e t  t h e  v e r d i c t s  o f  u p r i g h t  
a n d  i n t e l l i g e n t  j u r i e s  a l o n e ,  a n d  l e t  t h e  
d o c t r i n e  o f  e x e m p l a r y  d a m a g e s  h a v e  i t s  
l e g i t i m a t e  i n f l u e n c e ,  we p r e d i c t  t h e s e  g r e a t  
and g r o w i n g  e v i l s  w i l l  b e  v e r y  much l e s s e n e d ,  
i f  n o t  e n t i r e l y  c u r e d . "  1 7 1  S o .  a t  2 2 0 ,  
q u o t i n g  ~ o d d a r d - v .  G r a n d  T r u n k  R.R., 57 Me. 
2 0 2 ,  2 2 3 , T m .  Rep. 3 9  ( 1 8 6 9 ) .  

C e r t a i n l y ,  t h e  C o u r t  h a s  n e v e r  c r e d i t e d  t h e  p o s i t i o n  t h a t  a  

judgment  f o r  p u n i t i v e  damages i s  a  symptom o f  a  j u d i c i a l  s y s t e m  o u t  

o f  c o n t r o l .  To t h e  c o n t r a r y ,  a s  e c o n o m i c  c o n d i t i o n s  h a v e  c h a n g e d ,  

t h e  C o u r t  h a s  c o n s i s t e n t l y  r e i t e r a t e d  t h e  p u b l i c  p o l i c y  

c o n s i d e r a t i o n s  s u p p o r t i n g  e x e m p l a r y  damages i n  a p p r o p r i a t e  c a s e s .  I n  

Campbel l  v. Government Employees  I n s u r a n c e  Co., 306 So.2d 525 (F la .  

1 9 7 5 ) ,  h o l d i n g  t h a t  p u n i t i v e  d a m a g e s  may b e  r e c o v e r e d  f r o m  a n  

i n s u r e r  b y  a n  i n s u r e d  f o r  b a d  f a i t h  r e f u s a l  t o  s e t t l e ,  t h e  C o u r t  

s t a t e d :  

11 P u n i t i v e  d a m a g e s  a r e  r e c o v e r a b l e  b y  a n  
a g g r i e v e d  t o  s e r v e  t h e  p r e d o m i n a n t  f u n c t i o n  o f  
d e t e r r e n c e  a n d  p u n i s h m e n t .  I n  n e a r l y  a l l  
s t a t e s  p u n i t i v e  d a m a g e s  a r e  r e c o g n i z e d  t o  b e  
r e c o v e r a b l e .  They are  no longer looked upon 
a s  monstrous but are awarded t o  v i n d i c a t e  
wrongs ar is ing from ant i soc ia l  behavior. The 
i n c e n t i v e  t o  b r i n g  a c t i o n s  f o r  p u n i t i v e  
d a m a g e s  i s  f a v o r e d  b e c a u s e  i t  h a s  b e e n  
d e t e r m i n e d  t o  b e  t h e  mos t  s a t i s f a c t o r y  way t o  
c o r r e c t  e v i l - d o i n g  i n  a r e a s  n o t  c o v e r e d  by t h e  
c r i m i n a l  l aw.  P u n i t i v e  damages h a v e  h e l p e d  t o  
m a i n t a i n  p u b l i c  t r a n q u i l i t y  by p e r m i t t i n g  t h e  



wronged p l a i n t i f f  t o  t a k e  h i s  r e v e n g e  i n  t h e  
c o u r t r o o m  and n o t  by s e l f - h e l p  ...." - I d .  a t  
531. (emphasis  added) 

C. White C o n s t r u c t i o n  Did N o t  C r e a t e  
A New Lega l  S tandard  For The Recovery - 

O f  P u n i t i v e  Damages 

A s  noted  above, White Cons t ruc t i on  adhered t o  and a p p l i e d  t h e  

h i s t o r i c a l  s t anda rd  f o r  t h e  recovery  of exemplary damages expressed  

i n  H i r s t  and S t a n d a r d  J u r y  I n s t r u c t i o n  6.12 - -  i . e . ,  r e c k l e s s  

d i s r e g a r d  of t h e  consequences o r  t h a t  e n t i r e  want of c a r e  which is  

tantamount  t o  consc ious  i n d i f f e r e n c e  t o  t h e  consequences. 455 So.2d 

a t  1 0 2 9 .  By way o f  i l l u s t r a t i o n ,  t h e  C o u r t  n o t e d  i n  ----- W h i t e  

Cons t ruc t i on  t h a t  t h e  l e v e l  of r e c k l e s s n e s s  o r  neg l i gence  which w i l l  

suppor t  an award of p u n i t i v e  damages i s  e q u i v a l e n t  t o  " the  c h a r a c t e r  

of neg l i gence  nece s sa ry  t o  s u s t a i n  a  c o n v i c t i o n  f o r  manslaughter  ...." 
455  So.2d a t  1028.  Even a m i c u s  PLAC a c k n o w l e d g e s  t h a t  t h e  "key 

d e f i n i t i o n a l  p o r t i o n "  [PLAC, p. 221 o f  t h e  - W h i t e  C o n s t r u c t i o n  

op in ion  i s  t h e  language r e c i t i n g  t h e  t r a d i t i o n a l  s t a n d a r d ,  and n o t  

t h e  " m a n s l a u g h t e r  ana logy ."  U n f o r t u n a t e l y ,  h o w e v e r ,  a  g r e a t  many 

t r i a l  c o u r t s  and members o f  t h e  b a r  h a v e  a p p l i e d  t h e  m a n s l a u g h t e r  

l a n g u a g e  l i t e r a l l y  and h a v e  t a k e n  - W h i t e  C o n s t r u c t i o n  t o  h o l d  t h a t  

p u n i t i v e  damages  may b e  r e c o v e r e d  o n l y  i f  a  t e c h n i c a l  c a s e  o f  

c r i m i n a l  manslaughter  i s  e s t a b l i s h e d .  

Amicus FDLA now s u g g e s t s  t h a t  t h e  C o u r t  s h o u l d  j e t t i s o n  t h e  

h i s t o r i c a l  s t a n d a r d  and a d o p t  t h e  " c r i m i n a l  m a n s l a u g h t e r  t e s t "  a s  

t h e  o n l y  s t a n d a r d  f o r  t h e  r e v i e w  of  p u n i t i v e  damages  i n  p r o d u c t  



l i a b i l i t y  a c t i o n s  [FDLA, pp. 3-61, T h i s  " l i t e r a l i s t "  i n t e r p r e t a t i o n  

o f  Whi t e  C o n s t r u c t i o n  i s  c o m p l e t e l y  i n c o n s i s t e n t  w i t h  many o f  t h e  

C o u r t ' s  e a r l i e r  d e c i s i o n s ,  i f  o n l y  b e c a u s e  o f  t h e  d i f f i c u l t i e s  i n  

a n a l o g i z i n g  v a r i o u s  t y p e s  o f  w r o n g f u l  c o n d u c t  t o  m a n s l a u g h t e r .  S e e ,  

e.g. ,  D r .  P. P h i l l i p s  & S o n s ,  I n c .  v. K i l g o r e ,  1 2  So.2d 4 6 5  ( F l a .  

1 9 4 3 )  ( a f f i r m i n g  v e r d i c t  f o r  p u n i t i v e  d a m a g e s  i n  a c t i o n  f o r  

m a l i c i o u s  c o n s p i r a c y  t o  i n j u r e  p l a i n t i f f ' s  c r e d i t  r a t i n g ) ;  

G r i f f i t h  v. Shamrock V i l l a g e ,  Inc. ,  94 So.2d 854 (F la .  1957)  (where  

t h e  d e f e n d a n t ' s  c l e r k  f a i l e d  t o  make  a n y  e f f o r t  t o  d e l i v e r  a  

t e l e p h o n e  message  t o  t h e  p l a i n t i f f  and t h e r e b y  c a u s e d  t h e  p l a i n t i f f  

t o  miss h i s  b r o t h e r ' s  wedding,  t h e  Cour t  h e l d  t h e  issue of  p u n i t i v e  

d a m a g e s  s h o u l d  h a v e  b e e n  s u b m i t t e d  t o  t h e  j u r y ) ;  --------- L a P o r t e  v.  

A s s o c i a t e d  I n d e p e n d e n t s ,  I n c . ,  1 6 3  So.2d 267  ( F l a .  1 9 6 4 )  ( a n  a w a r d  -- 
o f  p u n i t i v e  d a m a g e s  w a s  a f f i r m e d  w h e r e  o n e  o f  t h e  d e f e n d a n t ' s  

employees  d e l i b e r a t e l y  t h r e w  a  g a r b a g e  c a n  a t  t h e  p l a i n t i f f ' s  dog,  

k i l l i n g  t h e  d o g ) ;  B u i e  v .  B a r n e t t  F i r s t  N a t i o n a l  B a n k  o f  .................................... 

J a c k s o n v i l l e ,  266  So.2d 6 5 7  ( F l a .  1 9 7 2 )  ( a f f i r m i n g  a  v e r d i c t  f o r  

p u n i t i v e  d a m a g e s  a g a i n s t  a  b a n k  f o r  w r o n g f u l l y  r e p o s s e s s i n g  t h e  

p l a i n t i f f ' s  a u t o m o b i l e ) ;  Campbel l  v. Government Employees  I n s u r a n c e  

Co . ,  3 0 6  S o . 2 d  5 2 5  ( F l a .  1 9 7 5 )  ( p u n i t i v e  d a m a g e s  were h e l d  -- 

r e c o v e r a b l e  i n  a n  a c t i o n  by an  i n s u r e d  a g a i n s t  h i s  i n s u r a n c e  c a r r i e r  

f o r  bad f a i t h  i n  r e f u s i n g  t o  s e t t l e  a  c l a i m  a g a i n s t  t h e  i n s u r e d ) .  

I n d e e d ,  t h e  C o u r t  h a s  p r e v i o u s l y  r e c o g n i z e d  t h a t  e v e n  i n  t h e  

c a s e  o f  a  d r u n k  d r i v e r  t h e  c r i m i n a l  m a n s l a u g h t e r  s t a n d a r d  c a n n o t  

a l w a y s  b e  l i t e r a l l y  a p p l i e d  t o  d e t e r m i n e  t h e  p r o p r i e t y  o f  a n  award  



of  p u n i t i v e  damages:  

"The i n t e n t i o n a l  i n f l i c t i o n  o f  h a r m ,  o r  a  
r e c k l e s s n e s s  w h i c h  i s  t h e  r e s u l t  o f  a n  
i n t e n t i o n a l  a c t ,  a u t h o r i z e  p u n i s h m e n t  w h i c h  
may d e t e r  f u t u r e  h a r m  t o  t h e  p u b l i c  b y  t h e  
p a r t i c u l a r  p a r t y  i n v o l v e d  and by  o t h e r s  a c t i n g  
s i m i l a r l y .  C a s e s  i n  t h i s  c a t e g o r y  may b e  
l i k e n e d ,  i n  g e n e r a l  t e r m s ,  t o  c u l p a b l e  
n e g l i g e n c e  i n  c r i m i n a l  p r o c e e d i n g s .  The 
h i g h e r  burden o f  p r o o f  i n  a  c r i m i n a l  s u i t ,  
however, prevents  t h e  comparison o f  r e s u l t s  i n  
s i m i l a r  f a c t u a l  s i t u a t i o n s  a s  a  means o f  
r e s o l v i n g  c i v i l  d i s p u t e s . "  Ingram v. P e t t i t ,  
3 4 0  So.2d 9 2 2 ,  924  ( F l a .  1 9 1 6 )  ( e m p h a s i s  
a d d e d ) .  

The m a n s l a u g h t e r  a n a l o g y  becomes s t i l l  more a t t e n u a t e d  when t h e  

t o r t i o u s  c o n d u c t  under  r e v i e w  s h i f t s  f rom a n  employee ' s  i s o l a t e d  a c t  

of  n e g l i g e n c e ,  a s  i n  W h i t e  C o n s t r u c t i o n  and Como O i l  Company, Inc .  

v. O ' L o u g h l i n ,  4 6 6  So.2d 1 0 6 1  ( F l a .  1 9 8 5 ) ,  t o  a  c o r p o r a t e  a c t  

d e l i b e r a t e l y  under  t aken .  For  example ,  i n  two  r e c e n t  d e c i s i o n s  t h e  

Cour t  d i s c u s s e d  t h e  l i a b i l i t y  o f  a  c o r p o r a t e  d e f e n d a n t  f o r  p u n i t i v e  

d a m a g e s  w i t h o u t  r e f e r e n c e  t o  t h e  m a n s l a u g h t e r  a n a l o g y .  I n  

B a n k e r s '  - M u l t i p l e  L i n e  I n s .  Co. ------- v .  F a r i s h ,  4 6 4  So .2d  5 3 0  ( F l a .  

1 9 8 5 ) ,  t h e  C o u r t  r e m a n d e d  t h e  c a s e  f o r  a  new t r i a l  o n  t h e  i s s u e  o f  

p u n i t i v e  damages where  t h e r e  was e v i d e n c e  t h a t  a  managing  a g e n t  o f  

t h e  d e f e n d a n t  c o r p o r a t i o n  i n t e n t i o n a l l y  and u n j u s t i f i a b l y  i n t e r f e r e d  

w i t h  a n  a t t o r n e y - c l i e n t  c o n t r a c t .  I n  - W i n n - D i x i e  S t o r e s ,  I n c .  v. 

Robinson ,  472 So.2d 722 ( F l a .  1985) ,  t h e  C o u r t  app roved  t h e  d i s t r i c t  

c o u r t ' s  r e v e r s a l  o f  a  d i r e c t e d  v e r d i c t  o n  t h e  i s s u e  o f  p u n i t i v e  

damages where  t h e r e  was e v i d e n c e  t h a t  t h e  d e f e n d a n t ' s  managing a g e n t  

c a u s e d  t h e  f a l s e  a r r e s t  o f  t h e  p l a i n t i f f  -- a l t h o u g h  t h e  p e t i t  t h e f t  



c h a r g e s  a g a i n s t  t h e  p l a i n t i f f  were l a t e r  d ropped .  S i g n i f i c a n t l y ,  i n  

n e i t h e r  F a r  i s h  n o r  Rob inson ,  b o t h  d e c i d e d  a f t e r  Whi t e  C o n s t r u c t  i o n ,  

d i d  t h e  Cour t  s u g g e s t  t h a t  on remand t h e  c a s e  s h o u l d  b e  d e c i d e d  ( o r  

21  t h e  j u r y  i n s t r u c t e d )  a c c o r d i n g  t o  t h e  l a w  o f  c r i m i n a l  n e g l i g e n c e .  - 

The r e a s o n  i s  c l e a r l y  t h a t  i t  m a k e s  l i t t l e  s e n s e  t o  a n a l o g i z e  a  

f a l s e  a r r e s t  o r  c o n t r a c t u a l  i n t e r f e r e n c e  t o  m a n s l a u g h t e r .  The same 

is  t r u e  o f  a  c o r p o r a t e  d e c i s i o n  t o  m a r k e t  a  known h a z a r d o u s  p r o d u c t  

o r  t o  c o n c e a l  o r  t o  u n d e r s t a t e  d e l i b e r a t e l y  known p r o d u c t  h a z a r d s .  

The F l o r i d a  c a s e s  w h i c h  h a v e  a p p r o v e d  p u n i t i v e  d a m a g e s  i n  

p r o d u c t  l i a b i l i t y  a c t i o n s  may n o t  f i t  p r e c i s e l y  w i t h i n  t h e  

I I m a n s l a u g h t e r  a n a l o g y " ;  t h e y  a r e ,  h o w e v e r ,  s o l i d l y  b a s e d  o n  t h e  

h i s t o r i c a l  s t a n d a r d  f o r  r e c o v e r y  o f  p u n i t i v e  d a m a g e s  a n d  o n  t h e  

p r i n c i p l e s  s u p p o r t i n g  e x e m p l a r y  damages a s  e x p r e s s e d  by  t h i s  Cour t .  

S e e  Campbe l l  v. Gove rnmen t  ---- E m p l o y e e s  I n s .  Co., 306  So.2d 5 2 5  ( F l a .  

1975) ( d i c t a )  ( c i t i n g  w i t h  a p p r o v a l  p u n i t i v e  damage a w a r d s  a g a i n s t  

m a n u f a c t u r e r s  o f  t h a l i d o m i d e ) ;  D o r s e y  v. Honda - M o t o r  Co., 6 5 5  F.2d 

650, 657 ( 5 t h  Cir .1981)  ( a p p r o v i n g  p u n i t i v e  damages where  d e f e n d a n t  

"knew t h a t  i t  was  c r e a t i n g  u n r e a s o n a b l e  r i s k s  ... a n d  r e c e i v e d  

r e c o m m e n d a t  i o n s  f o r  e l i m i n a t i n g  o r  m i n i m i z i n g  t h e s e  u n r e a s o n a b l e  

r i s k s  b u t  d i d  n o t  a c c e p t  t hem") ;  -- A m e r i c a n  - M o t o r s  Corp .  v. E l l i s ,  

4 0 3  So.2d 4 5 9  ( F l a .  5 t h  D C A  1 9 8 1 ) ,  r e v .  d e n i e d ,  4 1 5  So.2d 1 3 5 9  ( F l a .  

2 1  I r o n i c a l l y ,  F l a .  S t d .  J u r y  I n s t .  (Cr im. )  [ M a n s l a u g h t e r ,  F.S. 
782 .071  a n d  [ C u l p a b l e  N e g l i g e n c e ,  F.S. 784.051 s p e a k  i n  t e rms  o f  
" g r o s s  a n d  f l a g r a n t "  n e g l i g e n c e ,  r a t h e r  t h a n  " m a l i c e ,  w a n t o n n e s s ,  
w i l l f u l n e s s  o r  r e c k l e s s  i n d i f f e r e n c e , "  s u g g e s t i n g  p e r h a p s  a  lower 
s t a n d a r d  f o r  t h e  c o n v i c t i o n  o f  a  c r i m i n a l  o f f e n s e .  



1 9 8 2 ) ( r e v e r s i n g  d i r e c t e d  v e r d i c t  on p u n i t i v e  damages where  t h e r e  was 

e v i d e n c e  t h a t  a u t o m o b i l e  m a n u f a c t u r e r  h a d  a c t u a l  k n o w l e d g e  o f  

d a n g e r o u s  d e s i g n ,  b u t  c h o s e  n o t  t o  c o n d u c t  a n y  c r a s h  t e s t s  b e y o n d  

m i n i m a l  g o v e r n m e n t  r e q u i r e m e n t s  a n d  c h o s e  n o t  t o  i m p l e m e n t  t h e  

r e c o m m e n d a t i o n s  o f  i t s  e n g i n e e r s  f o r  a  s a f e r  a l t e r n a t i v e  d e s i g n ) ;  

T o y o t a  - Motor  Co. v. -- M o l l ,  4 3 8  So.2d 1 9 2  ( F l a .  4 t h  D C A  1 9 8 3 ) ( p e r  

c u r i a m ) ( a p p r o v i n g  v e r d i c t  f o r  p u n i t i v e  damages on c l o s e l y  s i m i l a r  

f a c t s ) ;  P i p e r  A i r c r a f t  Corp .  v. C o u l t e r ,  426  So.2d 1 1 0 8  ( F l a .  4 t h  

DCA), r e v .  d e n i e d ,  436  So.2d 1 0 0  ( F l a .  1 9 8 3 )  ( p u n i t i v e  d a m a g e s  

a p p r o v e d  w h e r e  d e f e n d a n t  a i r p l a n e  m a n u f a c t u r e r  l e a r n e d ,  a f t e r  

a i r p l a n e ' s  d e s i g n  a n d  m a n u f a c t u r e ,  t h a t  d o o r  was  d e f e c t i v e ,  b u t  

i g n o r e d  s u c h  i n f o r m a t i o n ,  f a i l e d  t o  warn p u r c h a s e r s  and u l t i m a t e l y  

d e s t r o y e d  r e c o r d s  r e g a r d i n g  t h e  d e f e c t ) .  

I n  J o h n s - M a n v i l l e  S a l e s  Corp. v. J a n s s e n s ,  4 6 3  So.2d 2 4 2  ( F l a .  

1s t  D C A  1 9 8 4 ) ,  r e v .  d e n i e d ,  467  So.2d 9 9 9  ( F l a .  1 9 8 5 ) ,  t h e  F i r s t  

D i s t r i c t  C o u r t  o f  Appeal  had a n  o p p o r t u n i t y  t o  c o n s i d e r  whe the r  t h e  

h o l d i n g  i n  W h i t e  C o n s t r u c t i o n  would a b s o l v e  a  m a n u f a c t u r e r  o f  known 

d e f e c t i v e  a s b e s t o s  p r o d u c t s  f r o m  l i a b i l i t y  f o r  p u n i t i v e  d a m a g e s  

where  t h e  d e f e n d a n t  was a w a r e  o f  t h e  e x t r e m e l y  h a z a r d o u s  n a t u r e  o f  

t h e  p r o d u c t s  b u t  n e v e r t h e l e s s  s o l d  them w i t h o u t  a d e q u a t e  warn ings .  

A f t e r  t h e  d i s t r i c t  c o u r t ' s  o r i g i n a l  o p i n i o n  w a s  e n t e r e d ,  a  m o t i o n  

f o r  r e h e a r i n g  was f i l e d  by t h e  d e f e n d a n t  m a n u f a c t u r e r  b a s e d  upon t h e  

Supreme C o u r t ' s  o p i n i o n  i n  W h i t e  C o n s t r u c t i o n .  J o h n s - M a n v i l l e ,  l i k e  

t h e  d e f e n d a n t  i n  t h e  p r e s e n t  c a s e ,  a r g u e d  t h a t  - W h i t e  C o n s t r u c t i o n  

e f f e c t i v e l y  o v e r r u l e d  a l l  o f  t h e  p r i o r  F l o r i d a  l a w  r e g a r d i n g  



punitive damages as it applied to product liability cases. The 

court disagreed: 

"We do not agree that Johns-Manville's 
interpretation of the White Construction case 
is correct.... Nor h e  Supreme Court 
explain that its decision in ----- White 
Construction was intended to overrule or 
recede from any of the punitive damages 
decisions of the Supreme Court or the 
intermediate appellate courts of Florida ...." 

"Unlike White Construction, the evidence 
in this case-was substantially different in 
character and scope. Johns-Manville learned of 
the high probability of danger to thousands of 
persons manufacturing and using asbestos 
products over a period of years and, despite 
such knowledge, made conscious decisions at 
the executive level not to disclose the 
presence of this danger nor to alert affected 
individuals to the potential harm that could 
result from such exposure over a long period 
of time. Johns-Manvi lle's conduct in this 
case is a far cry from the single incident of 
negligence in White Construction and is 
clearly of a ~ h ~ ~ a c ' t F ~ r - ~ ~ i ~ ~ i ~ ~ - ~ ~ r e c k l e s s  
disregard for human life or the safety of 
persons exposed to its dangerous effect, 
which supports a finding by the jury of a 
conscious indifference to consequences, 
wantonness, recklessness, and a grossly 
careless disregard of the safety and welfare 
of members of the public. In short, the 
tortious acts by Johns-Manville in this case 
are not analogous to the single episode in 
White constriction, but are- much more in - 
kee~ing with theconduct held sufficient to 
support punitive damages in Louisville & 
Nashville R. R. Co. v. Hickman, 445 So.2d 1023 
(Fla. 1st DCA 1983), et. fgF rev. dismissed, 
447 So.2d 887 (Fla. f984).lt 463 So.2d a m ,  
264. 

See also, Wolmer v. Chrysler Corp., -- 474 So.2d 834, 836 (Fla. 4th DCA 



I n  e a c h  o f  t h e  F l o r i d a  p r o d u c t  l i a b i l i t y  c a s e s  a p p r o v i n g  

p u n i t i v e  damages,  t h e  d e f e n d a n t  m a n u f a c t u r e r  h a s  been  g u i l t y  of  f a r  

more t h a n  mere knowledge of  t h e  d e f e c t i v e  n a t u r e  of  t h e  p r o d u c t ;  t h e  

m a n u f a c t u r e r  h a s  b e e n  shown t o  h a v e  b e e n  a c t u a l l y  a w a r e  o f  t h e  

d e f e c t  and o f  t h e  overwhelming danger o f  i n j u r y  o r  d e a t h ,  b u t  h a s  

n e v e r t h e l e s s  c h o s e n  n o t  t o  r e m e d y  o r  a p p r o p r i a t e l y  w a r n  o f  t h e  

danger .  I n  some c a s e s ,  t h e  d e f e n d a n t ' s  wrongdoing h a s  gone  f u r t h e r  

and  r e s u l t e d  i n  a c t i v e  c o n c e a l m e n t  o f  t h e  d e f e c t .  - S e e ,  e.g. ,  

P i p e r  A i r c r a f t  Corp. v. C o u l t e r ,  s u p r a .  A l l  of  t h e  c a s e s  a r e  based  

upon t h e  p r i n c i p l e  t h a t  a  m a n u f a c t u r e r ' s  k n o w l e d g e  o f  a  p r o d u c t  

d e f e c t  w h i c h  i s  l i k e l y  t o  c a u s e  ( o r  w h i c h  i s  c a u s i n g )  i n j u r y  o r  

d e a t h ,  c o u p l e d  w i t h  a  c o n s c i o u s  d i s r e g a r d  o f  t h a t  d a n g e r ,  i s  

s u f f i c i e n t  t o  meet  t h e  t r a d i t i o n a l  s t a n d a r d  f o r  p u n i t i v e  damages of 

r e c k l e s s  o r  c o n s c i o u s  i n d i f f e r e n c e  t o  t h e  consequences .  R e g a r d l e s s  

o f  i t s  d e c i s i o n  o n  t h e  m e r i t s  o f  t h e  s p e c i f i c  e v i d e n c e  i n  t h e  

p r e s e n t  c a s e ,  we u r g e  t h e  C o u r t  t o  r e c o g n i z e  a n d  r e a f f i r m  t h e  

p r o p r i e t y  and c o n t i n u i n g  v i t a l i t y  o f  t h e s e  c a s e s .  

D .  The Opinion Of The D i s t r i c t  Court Of Appeal 
Does N o t  Expressly And Direc t ly  Conf l i c t  With 

White Construction Or Tampa Drug 

P e t i t i o n e r  a s s e r t s  e x p r e s s  and  d i r e c t  c o n f l i c t  b e t w e e n  t h e  

d i s t r i c t  c o u r t ' s  o p i n i o n  a n d  -- W h i t e  C o n s t r u c t i o n ,  s u p r a ,  a n d  -- Tampa 

Drug Co. v. -- W a i t ,  1 0 3  So.2d 6 0 3  ( F l a .  1 9 5 8 ) .  To t h e  c o n t r a r y ,  t h e  

d i s t r i c t  c o u r t  s p e c i f i c a l l y  r e c o g n i z e d  and a p p l i e d  t h e  s t a n d a r d  f o r  

r e c o v e r y  o f  p u n i t i v e  d a m a g e s  a p p l i e d  i n  - W h i t e  C o n s t r u c t i o n .  466  



So.2d a t  1082.  The  f a c t s  w h i c h  t h e  c o u r t  s u m m a r i z e d  a s  s u p p o r t i n g  

t h e  v e r d i c t  f o r  p u n i t i v e  d a m a g e s  31 i n c l u d e  t h e  f o l l o w i n g :  t h e  

warn ing  l a b e l  on t h e  p r o d u c t  s t a t e d  only t h a t  i t  "may c a u s e  n e r v o u s  

s y s t e m  d i s t u r b a n c e s " ;  t h e  l a b e l  p r o v i d e d  f o r  c e r t a i n  s a f e g u a r d s  i n  

t h e  u s e  o f  t h e  p r o d u c t ;  t h e  p l a i n t i f f  g e n e r a l l y  f o l l o w e d  t h e s e  

p r o c e d u r e s  ( e x c e p t  t h a t  h e  h a d  n o  p r o t e c t i o n  f r o m  i n h a l i n g  t h e  

s u b s t a n c e ) ;  t h e  d e f e n d a n t  became i n c r e a s i n g l y  aware  ove r  t i m e  of  t h e  

e x t r e m e l y  t o x i c  p r o p e r t i e s  o f  t h e  p r o d u c t  and o f  t h e  i n a d e q u a c i e s  of  

t h e  w a r n i n g ;  y e t ,  t h e  d e f e n d a n t  c h o s e  n o t  t o  m o d i f y  t h e  w a r n i n g  o r  

t o  t a k e  o t h e r  a p p r o p r i a t e  r e m e d i a l  a c t i o n .  466 So.2d a t  1082-1083. 

Whi l e  r e c o g n i z i n g  t h a t  t h e  p r e s e n t  c a s e  p r e s e n t s  a  c l o s e  q u e s t i o n  on 

t h e  i s s u e  o f  p u n i t i v e  damages,  we s u b m i t  t h a t  t h e  d i s t r i c t  c o u r t ' s  

a n a l y s i s  was  c o r r e c t  a n d  t h a t  t h e s e  f a c t s ,  among o t h e r s ,  were 

s u f f i c i e n t  t o  j u s t i f y  s u b m i s s i o n  o f  t h e  issue o f  p u n i t i v e  damages t o  

t h e  j u r y  under  Whi t e  C o n s t r u c t i o n .  

The re  is  v e r y  c l e a r l y  no  c o n f l i c t  w i t h  Tampa Drug, which h e l d  

t h a t  a m a n u f a c t u r e r  o w e s  a  d u t y  t o t h e  p u b l i c  t o  u s e  r e a s o n a b l e  c a r e  

t o  g i v e  a d e q u a t e  w a r n i n g  o f  l a t e n t ,  i n h e r e n t  d a n g e r s  i n  t h e  u s e  o f  

i t s  p r o d u c t .  1 0 3  So.2d a t  608.  -- Tampa D r u g  was  d e c i d e d  u n d e r  

p r i n c i p l e s  o f  n e g l i g e n c e .  $1 The j u r y  f o u n d  A m e r i c a n  C y a n i m i d  

3 /  T h e  d i s t r i c t  c o u r t  m a d e  i t  c l e a r  t h a t  i t s  o p i n i o n  o n l y  - 
s u m m a r i z e d  some o f  t h e  f a c t s  s u p p o r t i n g  t h e  c l a i m  f o r  p u n i t i v e  
damages.  466 So.2d a t  1083.  

4 /  The f a i l u r e  t o  g i v e  a d e q u a t e  w a r n i n g  may a l s o  g i v e  r i s e  t o  a  - 
c a u s e  o f  a c t i o n  s o u n d i n g  i n  s t r i c t  l i a b i l i t y .  S e e  A l b e r t s o n  v. 
R i c h a r d s o n - M e r r  - i l l ,  I n c . ,  4 4 1  So.2d 1 1 4 6  ( F l a .  7 t h  DCA 1 9 8 3 ) ,  
r e v .  d e n i e d ,  431 So.2d 850 ( F l a .  1984) ;  R e s t a t e m e n t  (2d) o f  T o r t s  
§402A, comment j. 



n e g l i g e n t  i n  f a i l i n g  t o  p r o v i d e  a d e q u a t e  w a r n i n g s ,  before going on 

t o  f ind that  the  defendant had committed fraud and had acted 

mal i c ious ly .  T h u s ,  t h e  o r d i n a r y  n e g l i g e n c e  p r i n c i p l e s  e n u n c i a t e d  i n  

Tampa D r u g  (and w h i c h  s u p p o r t  t h e  j u r y ' s  u n d e r l y i n g  d e t e r m i n a t i o n  o f  

l i a b i l i t y  f o r  c o m p e n s a t o r y  damages )  s i m p l y  h a v e  n o t h i n g  t o  d o  w i t h  

t h e  a w a r d  o f  p u n i t i v e  d a m a g e s  i n  t h e  p r e s e n t  c a s e .  

XI. THE COURT SHOULD REJECT THE "REFORMS" 
ADVOCATED BY DEFENDANT 

S e v e r a l  r a t h e r  v a g u e  p r o p o s a l s  f o r  " r e f o r m s "  h a v e  b e e n  

s u g g e s t e d  t o  t h e  C o u r t .  T h e s e  i n c l u d e  a  g e n e r a l i z e d  p l e a  f o r  m o r e  

d i r e c t e d  v e r d i c t s  [PLAC, pp. 2 3 - 2 5 ] ,  c r e a t i o n  o f  a  l e g a l  p r e s u m p t i o n  

a g a i n s t  l i a b i l i t y  f o r  p u n i t i v e  d a m a g e s  w h e r e  t h e r e  i s  a n y  e v i d e n c e  

o f  c o m p l i a n c e  w i t h  t r a d e  a s s o c i a t i o n  o r  g o v e r n m e n t  s t a n d a r d s  [PLAC, 

pp.  2 6 - 2 7 ] ,  a n d  a  r e q u e s t  t o  s o m e h o w  " f o c u s  t h e  a t t e n t i o n  o f  t h e  

l o w e r  c o u r t s "  upon t h e  d e g r e e  o f  r i s k  a s s o c i a t e d  w i t h  t h e  d e f e c t i v e  

p r o d u c t  [PLAC, p. 281. A t  t imes,  t h e  C o u r t  i s  a l s o  u n a b a s h e d l y  a s k e d  

t o  e f f e c t i v e l y  a b r o g a t e  p u n i t i v e  d a m a g e s  i n  p r o d u c t  l i a b i l i t y  

a c t i o n s  [FDLA, p. 1 0 1 .  On t h e  r e c o r d  i n  t h i s  a p p e a l ,  w e  s u b m i t  t h e  

C o u r t  would  b e  e x t r e m e l y  i l l - a d v i s e d  t o  a d o p t  a n y  s u c h  f a r - r e a c h i n g  

m o d i f i c a t i o n s  o f  e x i s t i n g  l a w .  

M o s t  o f  t h e  " r e f o r m s "  u r g e d  u p o n  t h e  C o u r t  a r e  b a s e d  u p o n  

u n v e r i f i e d ,  e m o t i o n a l  f a c t u a l  a r g u m e n t s  c o n c e r n i n g  m a t t e r s  w h o l l y  

o u t s i d e  t h e  r e c o r d  (e .g . ,  c o n c e r n  a b o u t  m u l t i p l e  p u n i t i v e  d a m a g e  



5 /  I f  t h e s e  n o n - r e c o r d ,  awards  a g a i n s t  t h e  same d e f e n d a n t ) .  - 

h y p o t h e t i c a l  m a t t e r s  a r e  t r u l y  s i g n i f i c a n t  (and some of them may be 

s i g n i f i c a n t  i n  s p e c i f i c  f a c t u a l  s e t t i n g s ) ,  then they w i l l  be made a  

m a t t e r  of  r e c o r d  i n  o t h e r  c a s e s .  The f a c t s  and t h e  law w i l l  t h e n  be  

a p p r o p r i a t e l y  b r i e f e d  and t h e  Court w i l l  have a  b a s i s  f o r  making an 

in fo rmed  d e c i s i o n .  I f  we g o  beyond t h e  o p i n i o n  of t h e  d i s t r i c t  

c o u r t  and t h e  r e c o r d  p r o p e r  t o  r e b u t  t h e  n o n - r e c o r d  a s s e r t i o n s  of 

d e f e n d a n t  and i t s  a m i c i ,  t h e n  we a r e  v i o l a t i n g  t h e  r u l e s  no l e s s  

t h a n  American Cyanimid ,  FDLA and PLAC. B u t ,  i f  we l e a v e  t h e i r  

i n c o r r e c t  a s s e r t i o n s  u n r e b u t t e d ,  t h e n  we w i l l  be  s a n c t i o n i n g  n o t  

o n l y  t h e i r  imprope r  a r g u m e n t ,  b u t  a l s o  t h e i r  h i g h l y  m i s l e a d i n g  

r e p r e s e n t a t i o n s .  We m u s t  accord ing ly  f i g h t  f i r e  wi th  f i r e  and po in t  

ou t  t h e  fo l lowing:  

(1) Those p o l i c y  makers who have had complete  in format ion  on 

t h e  broad economic and s o c i a l  i m p l i c a t i o n s  of p u n i t i v e  damages have 

r e j e c t e d  i n d u s t r y ' s  e f f o r t s  t o  modify r a d i c a l l y  t h e  common law. For 

5 1  The most extreme example of such improper non-record argument - 
i s  FDLA's s u g g e s t i o n  t h a t  c o u r t  d o c k e t s  a r e  c l o g g e d  due  t o  c a s e s  
which l i a b i l i t y  insurance  c a r r i e r s  would l i k e  t o  s e t t l e  bu t  cannot 
because of c l a i m s  f o r  p u n i t i v e  damages [FDLA, pp.7-81. Aside from 
t h e  f a c t  t h a t  t h e  e m p i r i c a l  d a t a  s u g g e s t s  FDLA i s  wrong,  s e e  pages  
18-21,  i n f r a ,  t h e r e  i s  no l i a b i l i t y  c o v e r a g e  f o r  d i r e c t  ( v e r s u s  
v i c a r i o u i a i m s  f o r  p u n i t i v e  damages a s  a  matter of Florida law. 
U.S. Concrete P ipe  Co. v. Bould, 437 So.2d 1061 (Fla.  1983). A l l  of 
t h e  F l o r i d a  c a s e s  a p p r o v i n g  p u n i t i v e  damages i n  t h e  p r o d u c t  
l i a b i l i t y  con tex t  have been based upon d i r e c t  c o r p o r a t e  wrongdoing 
( r a t h e r  t h a n  v i c a r i o u s  l i a b i l i t y  f o r  p u n i t i v e  damages) .  Thus, t o  
accep t  FDLA's argument, one m u s t  assume t h a t  l i a b i l i t y  c a r r i e r s  a r e  
w i l l i n g  t o  pay " i n f l a t e d  s e t t l e m e n t  demands" [FDLA, p. 71 on c l e a r l y  
f r i v o l o u s  demands which a r e  no t  covered a s  a  m a t t e r  of law. FDLA's 
argument on t h i s  po in t  i s  no t  only  improper,  i t  i s  a  red he r r ing .  



example ,  a  m a s s i v e l y - f i n a n c e d  l o b b y i n g  campaign  f o r  t h e  p a s t  s e v e r a l  

y e a r s  h a s  f a i l e d  even  t o  g e t  a  b i l l  a f f e c t i n g  p u n i t i v e  damages t o  a  

v o t e  i n  e i t h e r  House  o f  C o n g r e s s .  61 No s u c h  l e g i s l a t i o n  h a s  e v e r  

b e e n  p a s s e d  b y  t h e  F l o r i d a  L e g i s l a t u r e .  T h e r e  i s  c l e a r l y  v e r y  

l i t t l e  l e g i s l a t i v e  o r  p o l i t i c a l  e n t h u s i a s m  f o r  f u r t h e r  r e s t r i c t i o n s  

on l i a b i l i t y  f o r  p u n i t i v e  damages. 

( 2 )  The  l e g a l  p r o f e s s i o n  h a s  a l s o  r e j e c t e d  s u c h  c a l l s  f o r  

e x t r e m e  changes  i n  t h e  law.  I n  a  r e c e n t  comprehens ive  s t u d y  on t h e  

c o n t i n u i n g  e f f e c t i v e n e s s  o f  t h e  common l a w  t o r t  s y s t e m  - -  w h i c h  

s p e c i f i c a l l y  a d d r e s s e d  t h e  r o l e  o f  j u r i e s  i n  a s s e s s i n g  p u n i t i v e  

d a m a g e s  i n  p r o d u c t  l i a b i l i t y  s u i t s  - -  a  S p e c i a l  C o m m i t t e e  o f  t h e  

A m e r i c a n  Bar  A s s o c i a t i o n ,  L1 c h a i r e d  b y  f o r m e r  A t t o r n e y  G e n e r a l  

G r i f f i n  B e l l ,  c o n s i d e r e d  " h a r d s h i p "  a r g u m e n t s  s i m i l a r  t o  t h o s e  

6 S e v e r a l  p r o p o s e d  v e r s i o n s  o f  a  F e d e r a l  P r o d u c t  L i a b i l i t y  A c t  - 
w h i c h  w o u l d  r e s t r i c t  p u n i t i v e  d a m a g e s  h a v e  b e e n  i n t r o d u c e d  i n  
C o n g r e s s .  I n  t h e  9 7 t h  C o n g r e s s ,  a  S e n a t e  b i l l  was  i n t r o d u c e d ,  b u t  
was  n o t  r e f e r r e d  o u t  o f  c o m m i t t e e .  I n  t h e  9 8 t h  C o n g r e s s ,  S e n a t e  
B i l l  4 4  was  r e f e r r e d  o u t  o f  c o m m i t t e e ,  b u t  n e v e r  came  t o  a  v o t e  b y  
t h e  f u l l  S e n a t e .  I n  t h e  9 9 t h  C o n g r e s s ,  S e n a t e  B i l l  1 0 0  was  v o t e d  
down i n  c o m m i t t e e  i n  May, 1985. S i m i l a r  l e g i s l a t i o n  i n t r o d u c e d  i n  
t h e  H o u s e  o f  R e p r e s e n t a t i v e s  h a s  n e v e r  b e e n  r e f e r r e d  o u t  o f  
commit tee .  

7 /  Amicus FDLA, l i k e  t h e  Academy, h a s  a  p a r t i s a n  i n t e r e s t  i n  t h i s  - 
c a s e  - -  t h e  A B A  d o e s  n o t ,  We s u g g e s t  t h a t  t h e  FDLA's r a t h e r  
l u g u b r i o u s  c o n c e r n  f o r  t h e  w e l l - b e i n g  o f  o u r  j u d i c i a l  s y s t e m  s h o u l d  
b e  t a k e n  b y  t h e  C o u r t  w i t h  a  g r a i n  o f  s a l t  - -  a s  s h o u l d  t h e  FDLA's 
s u g g e s t i o n  t h a t  t h e  C o u r t  s h o u l d  a b r o g a t e  p u n i t i v e  d a m a g e s  b e f o r e  
t h e  L e g i s l a t u r e  d o e s  [FDLA, pp. 1 1 - 1 2 ] .  I n  f a c t ,  t h e r e  i s  n o t  e v e n  
any b i l l  on t h e  s t a t e  legislative h o r i z o n  which would accompl i sh  t h e  
" re forms"  s o u g h t  by t h e  FDLA. 



advanced by FDLA and PLAC, b u t  found no  o b j e c t i v e  c o n f i r m a t i o n :  

"We o b s e r v e  t h a t  t h e r e  i s  a  l a c k  o f  h a r d  
d a t a  a b o u t  w h e t h e r  d e v e l o p m e n t s  i n  p r o d u c t  
l i a b i l i t y  l a w  h a v e ,  o n  b a l a n c e ,  p r o d u c e d  
i n j u s t i c e  f o r  s e l l e r s ,  a n d  u l t i m a t e l y  f o r  
c o n s u m e r s .  T h u s ,  f o r  e x a m p l e ,  we know o f  n o  
s t a t i s t i c a l  t r e n d  which i n d i c a t e s  t h a t  c o u r t s  
a r e  t e n d i n g  t o  r e s o l v e  c a s e s  u n f a i r l y  i n  f a v o r  
o f  c o n s u m e r  p l a i n t i f f s .  With r e s p e c t  t o  t h e  
much-discussed i s s u e  of  punit ive damages, w e  
are unaware of  data demonstrating into lerable  
l e v e l s  of  such judgments, e i ther  i n  numbers o f  
awards or amounts." American  Bar A s s o c i a t i o n ,  
The  S p e c i a l  C o m m i t t e e  o n  t h e  T o r t  L i a b i l i t y  
system, Towards A J u r i s p r u d e n c e  o f  I n j u r y :    he 
C o n t i n u i n g  - C r e a t i o n  o f  a  System o f  S u b s t a n t i v e  

- - - A , .  

J u s t i c e  i n  American T o r t  Law. DD. 1 1 - 4 3  ( 1 9 6 4 )  , I I  

( f o o t n o t e s  o m i t t e d )  ( e m p h a s i s  added) .  

The  C o m m i t t e e  a l s o  a n a l y z e d  o t h e r  c r i t i c i s m s  o f  p u n i t i v e  

damages i n  p r o d u c t s  c a s e s ,  b u t  r e c o g n i z e d  and l u c i d l y  summar ized  t h e  

r e s p o n s e s  t o  t h o s e  c r i t i c i s m s :  

"The  u s e  o f  p u n i t i v e  d a m a g e s  i n  p r o d u c t s  
l i a b i l i t y  c a s e s  d r a w s  s u p p o r t  f r o m  t h e  i d e a  
t h a t  t h e y  p r o v i d e  a  s p e c i a l  i n d u c e m e n t  t o  
m a n u f a c t u r e r s  t o  w a r n  o f  h a z a r d s  d i s c o v e r e d  
a f t e r  p r o d u c t s  a r e  o n  t h e  m a r k e t .  A n o t h e r  
a r g u m e n t ,  r e s p o n s i v e  t o  t h e  a s s e r t i o n  t h a t  
p u n i t i v e  damages a r e  e s s e n t i a l l y  c r i m i n a l  i n  
n a t u r e ,  v i e w s  such  a w a r d s  a s  s e r v i n g  t h e  ' t o r t  
l a w ' s  g o a l  o f  p r o v i d i n g  s e c u r i t y  f o r  
i n d i v i d u a l  i n t e r e s t s , '  b y  c o n t r a s t  w i t h  t h e  
r e t r i b u t i v e  f u n c t i o n  o f  t h e  c r i m i n a l  l a w .  A 
f u r t h e r  r e p l y  t o  t h e  c o n t e n t i o n  t h a t  p u n i t i v e  
d a m a g e s  a r e  a  f o r m  o f  c r i m i n a l  p e n a l t y ,  
t h r e a t e n i n g  a  s o r t  o f  d o u b l e  j e o p a r d y ,  i s  t h a t  
i t  i s  ' n a i v e  t o  suppose  - -  even  where  c o n d u c t  
i s  o f  a  t y p e  t h a t  i s  f r e q u e n t l y  p r o s e c u t e d  - -  
t h a t  t h e  c r i m i n a l  s y s t e m  w i l l  a l w a y s  f u l f i l l  
i t s  f u n c t i o n . '  

A t  a  m o r e  a b s t r a c t  l e v e l ,  a  n o t e d  
c l a i m a n t s '  a t t o r n e y  h a s  a r g u e d  t h a t  p u n i t i v e  
d a m a g e s  p l a y  a n  i m p o r t a n t  r o l e  i n  a  s o c i e t y  
w h e r e  ' [ c ]  i v i l i z a t i o n  i s  s o  c o m p l e x ,  
i n d u s t r i e s  s o  l a r g e ,  c o m m o d i t i e s  s o  v a r i e d  and 
c o m p l i c a t e d ,  a n d  g o v e r n m e n t s  s o  e n c u m b e r e d ,  



t h a t  checkmates  a r e  needed ,  wherever  p o s s i b l e ,  
t o  a s s u r e  t h a t  a  c o n s c i e n c e  i s  f o r m e d  w h e r e  
t h e r e  i s  n o  p a t e n t  r e s p o n s i b i l i t y . '  I n  t h a t  
m i l i e u ,  p u n i t i v e  damages  may b e  s a i d  t o  
represent  an independent s o c i e t a l  judgment on 
t h e  c h a r a c t e r  o f  conduc t ,  a  remedy which is 
complementary both t o  compensatory damages i n  
t o r t  and to c r i m i n a l  punishment and which 
p r o v i d e s  a  v a l u a b l e  i n t e r m e d i a t e  f u n c t i o n  
be tween  t h e  two." I d .  a t  pp. 5 - 1 9 1  t o  5 -192  
( e m p h a s i s  added)  ( f o o t n o t e s  o m i t t e d ) .  

On b a l a n c e ,  t h e  S p e c i a l  C o m m i t t e e  c o n c l u d e d  t h a t  p u n i t i v e  d a m a g e s  

" p r o v i d e  a n  i m p o r t a n t  b r i d g e  be tween  t o r t  and c r i m i n a l  law" (pp. 13-  

15 )  and t h a t ,  g e n e r a l l y ,  t h e r e  was l i t t l e  o r  no need  f o r  any  r e f o r m .  

A s i m i l a r  c o n c l u s i o n  was r e c e n t l y  r e a c h e d  by  t h e  F l o r i d a  B a r ' s  T o r t  

L i t i g a t i o n  Review Commission.  S e e  R e p o r t  o f  T h e  F l o r i d a  Ba r  T o r t  

8 1  L i t i g a t i o n  Review Commission (1986). - 

(3) PLAC's and FDLA's demands f o r  changes  a r e ,  i n  f a c t ,  a l m o s t  

e n t i r e l y  u n s u p p o r t e d  e x c e p t  b y  i n d u s t r y  g r o u p s  a n d  a  f e w  

a c a d e m i c i a n s  ( s u c h  a s  c o u n s e l  f o r  PLAC, P r o f e s s o r  Dav id  G.  Owen). 

B u t ,  a s  r e c e n t l y  a s  1 9 8 2 ,  e v e n  P r o f e s s o r  Owen a c k n o w l e d g e d  t h e  

p r o p r i e t y  o f  p u n i t i v e  damages a g a i n s t  a  m a n u f a c t u r e r  who knowingly  

m a r k e t s  a  d e f e c t i v e  p r o d u c t ,  and t h e  n e c e s s i t y  o f  p u n i t i v e  damages 

i n  v i e w  o f  t h e  c u r r e n t  e f f o r t s  t o  d i m i n i s h  f e d e r a l  r e g u l a t i o n  o f  

p r o d u c t  s a f e t y :  

"My c o n c l u s i o n  i n  1976 was t h a t  p u n i t i v e  
d a m a g e s  a w a r d s  s h o u l d  b e  p e r m i t t e d  i n  

8 1  The o n l y  a r e a  i n  which e i t h e r  t h e  S p e c i a l  Commit tee  o f  t h e  ABA - 
o r  t h e  F l o r i d a  Ba r  C o m m i s s i o n  n o t e d  t h a t  s o m e  r e f o r m s  may b e  
a p p r o p r i a t e  i s  t h e  c a s e  of t h e  m a n u f a c t u r e r  who f a c e s  l i a b i l i t y  f o r  
m u l t i p l e  p u n i t i v e  d a m a g e  a w a r d s  f o r  t h e  s a m e  p r o d u c t  d e f e c t  - -  a n  
i s s u e  n o t  p r e s e n t e d  by t h e  c a s e  under  r ev i ew.  



a p p r o p r i a t e  p r o d u c t s  l i a b i l i t y  c a s e s .  A f t e r  
t h e  j u d i c i a l  e x p e r i e n c e  o f  t h e  e n s u i n g  y e a r s  I 
remain convinced of  the need t o  r e t a i n  t h i s  
too l  of legal  control over corporate abuses -- 
a  c o n c l u s i o n  r e i n f o r c e d  b y  t h e  c u r r e n t  
[Reagan]  A d m i n i s t r a t i o n ' s  move t o  r e s t r i c t  t h e  
r e g u l a t i o n  o f  p r o d u c t  s a f e t y  by t h e  Consumer  

11 p r o d u c t  s a f e t y -  commiss ion .  - Owen, P rob lems  
i n  A s s e s s i n g  P u n i t i v e  Damages A g a i n s t  
M a n u f a c t u r e r s  o f  D e f e c t i v e  P r o d u c t s .  49 U.Chi. 
L.Rev.  1 ,  3 9  ( 1 9 8 2 )  ( f o o t n o t e s  o m i t t e d )  
( emphas i s  a d d e d ) .  

I n d e e d ,  P r o f e s s o r  Owen now s u g g e s t s  t h a t ,  a l t h o u g h  w e  s h o u l d  

p r o b a b l y  d o  away e n t i r e l y  w i t h  t h e  common l a w  s y s t e m  o f  t o r t  

l i a b i l i t y  f o r  compensa to ry  damages,  w e  s h o u l d  n e v e r t h e l e s s  r e t a i n  

t r a d i t i o n a l  t o r t  l i a b i l i t y  f o r  p u n i t i v e  damages i n  p r o d u c t  l i a b i l i t y  

c a s e s :  

" I f  o u r  a c c i d e n t  l a w  o f  t o r t s  s h o u l d  b e  
a b o l i s h e d ,  a s  o n e  d a y  i t  p r o b a b l y  s h o u l d ,  a  
q u e s t  i o n  a r i s e s  whe the r  t h e r e  i s  any r e m a i n i n g  
p l a c e  i n  t h e  l e g a l  s y s t e m  f o r  r e t r i b u t i o n  o r  
d e t e r r e n c e .  I t h i n k  t h e r e  i s . "  Owen,  
D e t e r r e n c e  and Desert i n  T o r t :  A Comment ,  --- 7 3  
Cal.L.Rev. 665,  6 /0  (1983) ( emphas i s  added).  

T h i s  i s  t h e  h i g h l y  e x p e r i m e n t a l  c o n t e x t  i n  w h i c h  P r o f e s s o r  Owen 's  

p r o p o s a l s  f o r  r e f o r m  s h o u l d  b e  viewed. O the r  commenta to r s ,  who a r e  

p e r h a p s  less  a l i g n e d  w i t h  i n d u s t r y ,  h a v e  conc luded  t h a t  no c r i s i s  i n  

t h e  f i e l d  of p r o d u c t  l i a b i l i t y  law e x i s t s  a t  a l l :  

" C u r r e n t  p r o p o s a l s  a r e  a n  a t t e m p t  b y  
m a n u f a c t u r e r s  and  i n s u r e r s  t o  t u r n  b a c k  t h e  
c l o c k  t o  m o r e  f a v o r a b l e  t imes.. . .  I n  t h e  
a b s e n c e  o f  a  g e n u i n e  c r i s i s ,  t h e  wi sdom o f  
t a m p e r i n g  w i t h  t h e  c e n t u r i e s  o l d  common l a w  
s y s t e m  t o  p r o t e c t  s p e c i a l  i n t e r e s t s  i s  
d e b a t a b l e . "  - D w o r k i n ,  * ~ e d e r a l  R e f o r m  o f  
P r o d u c t s  L i a b i l i t y  Law, 37 Tulane  ~ . ~ e v T 6 0 3 ,  
6 1 3  ( 1 9 8 3 ) .  



A. T h e r e  Is N o  Need To Modify 
D i r e c t e d  V e r d i c t  P r a c t i c e  

The n o t i o n  t h a t  t h e  number o f  d i r e c t e d  v e r d i c t s  s h o u l d  somehow 

i n  t h e  a b s t r a c t  b e  i n c r e a s e d  [PLAC, pp. 23-25]  may h a v e  some l i m i t e d  

a c a d e m i c  a p p e a l .  - S e e  T w e r s k i ,  S e i z i n g  The - M i d d l e  Ground B e t w e e n  -- 

R u l e s  and S t a n d a r d s  i n  Des ign  D e f e c t  L i t i g a t i o n :  Advancing D i r e c t e d  

V e r d i c t  P r a c t i c e  i n  t h e  Law - o f  T o r t s ,  57 N.Y.U.L.Rev. 5 2 1  (1982) .  

However ,  n o  s p e c i f i c  " r e f o r m s "  i n  t h i s  a r e a  h a v e  b e e n  s u g g e s t e d ,  

n o n e  wou ld  b e  p r a c t i c a l ,  and  n o n e  s h o u l d  b e  a d o p t e d .  A l t h o u g h  w e  

a r e  a w a r e  o f  n o  s c i e n t i f i c  s u r v e y s  i n  F l o r i d a ,  i t  i s  t h e  Academy's  

o b s e r v a t i o n  t h a t  o n l y  t h e  v e r y  r a r e  c a s e  of  extreme wrongdoing g o e s  

t o  t h e  j u r y  o n  p u n i t i v e  d a m a g e s .  M o r e o v e r ,  i t  c e r t a i n l y  a p p e a r s  

t h a t  t r i a l  c o u r t s  a r e  r e v e r s e d  a s  o f t e n  f o r  e r r o n e o u s l y  d i r e c t i n g  a  

v e r d i c t  o n  p u n i t i v e  d a m a g e s  a s  t h e y  a r e  r e v e r s e d  f o r  e r r o n e o u s l y  

s u b m i t t i n g  t h e  i s s u e  t o  t h e  j u r y .  Compare  W- -- - 

I n c .  v. R o b i n s o n ,  474  So.2d 722  ( F l a .  1 9 8 5 ) ( r e v e r s i n g  d i r e c t e d  

v e r d i c t  on p u n i t i v e  damages) and American Motors  Corp. v. E l l i s ,  403 

So.2d 4 5 9  ( F l a .  5 t h  DCA 1 9 8 1 ) ,  r e v .  d e n i e d ,  4 1 5  So.2d 1 3 5 9  ( F l a .  

1 9 8 2 )  ( r e v e r s i n g  d i r e c t e d  v e r d i c t  o n  p u n i t i v e  d a m a g e s )  ---- w i t h  

W h i t e  C o n s t r u c t i o n  Co. v .  D u P o n t  4 5 5  So .2d  1 0 2 6  ( F l a .  1 9 8 4 )  
--------------------------) 

( r e v e r s i n g  f a i l u r e  t o  d i r e c t  v e r d i c t )  - and  -- Como O i l  Co., I n c .  v. 

O ' L o u g h l i n ,  466  So.2d 1 0 6 1  ( F l a .  1 9 8 5 )  ( r e v e r s i n g  f a i l u r e  t o  d i r e c t  

v e r d i c t ) .  T h i s  s u g g e s t s  t h e r e  i s  n o  r e l u c t a n c e  o n  t h e  p a r t  o f  

F l o r i d a  t r i a l  c o u r t s  t o  d i r e c t  v e r d i c t s  o n  t h e  i s s u e  o f  p u n i t i v e  

damages.  



B. The Court Should Not Create A New Presumption 
Of Due Care For Mere Compliance With Trade 

Association Or Government Standards 

Almost  c a s u a l l y ,  and w i t h o u t  any s u p p o r t  i n  t h e  r e c o r d  on 

a p p e a l  o r  i n  t h e  c a s e  l aw  o r  t h e  e v i d e n c e  c o d e ,  PLAC s u g g e s t s  t h a t  

t h e  c o u r t  should c r e a t e  a  new l e g a l  presumption of due c a r e  f o r  mere 

compliance wi th  s e l f - s e r v i n g  t r a d e  a s s o c i a t i o n  s t anda rds  o r  minimum 

f l o o r s  s e t  by. government r e g u l a t i o n .  The b r i e f  t r e a t m e n t  g iven  t o  

such  a  r a d i c a l  and f a r - r e a c h i n g  p r o p o s a l  i s  u n d e r s t a n d a b l e ,  g i v e n  

t h e  l ack  of precedent  o r  a u t h o r i t y .  Because i n d u s t r y  s t a n d a r d s  a r e  

a d m i s s i b l e  on t h e  i s s u e  of r ea sonab le  c a r e ,  s e e  Clement v. Rousse l l e  

Corp.,  372 So.2d 1156 ,  1160 ( F l a .  1s t  DCA 1979) ,  c e r t .  d e n i e d ,  383 

So.2d 1191  ( F l a .  1980) ,  and b e c a u s e  t h e  s t a n d a r d s  i n v a r i a b l y  a r e  

p r o m u l g a t e d  o n l y  w i t h  t h e  a p p r o v a l  o f  t h e  a s s o c i a t i o n ' s  

c o n s t i t u e n t s ,  t h e r e  i s  l i t t l e  chance t h a t  any manufacturer  w i l l  ever  

be  shown t o  have  v i o l a t e d  such  s t a n d a r d s .  I f  t h e  C o u r t  we re  t o  

a c c e d e  t o  PLAC's r e q u e s t  and c r e a t e  a  new l e g a l  p r e s u m p t i o n  of  due  

c a r e ,  any remaining e f f e c t i v e n e s s  of t r a d e  a s s o c i a t i o n  s t a n d a r d s  i n  

p r o m o t i n g  s a f e t y  would b e  d i m i n i s h e d ;  and a  new i m p e t u s  would b e  

g i v e n  t o  i n d u s t r y ' s  movement t o  m i n i m i z e  t h e  s t a n d a r d s  s e t  by 

f e d e r a l  r e g u l a t i o n  of product  s a f e t y .  



C. It Is Tbe Responsibility Of Individual Litigants 
To "Focus The Attention Of The Lower Courts 

Upon The Degree Of Risk" 

Amicus  PLAC s u g g e s t s ,  a g a i n  r a t h e r  v a g u e l y ,  t h a t ,  l i k e  a  

t e a c h e r  s c o l d i n g  e r r a n t  s t u d e n t s ,  t h i s  C o u r t  s h o u l d  " f o c u s  t h e  

a t t e n t i o n  o f  t h e  l o w e r  c o u r t s "  upon  t h e  " d e g r e e  o f  r i s k "  o f  i n j u r y  

o r  d e a t h  which s u p p o r t s  t h e  c l a i m  o f  p r o d u c t  d e f e c t i v e n e s s .  [PLAC, 

p. 281. Of c o u r s e ,  t h e  "deg ree  o f  r i s k "  i s  a  c e n t r a l  i s s u e  i n  e v e r y  

s a f e t y  e n g i n e e r i n g  d e c i s i o n  and i s  o f t e n  t h e  mos t  c r i t i c a l  i s s u e  i n  

p r o d u c t  l i a b i l i t y  t r i a l s .  The d e g r e e  o f  r i s k  v e r s u s  t h e  b e n e f i t  o f  

t h e  p r o d u c t  warn ing  o r  d e s i g n  indeed  may d e t e r m i n e  whe the r  o r  n o t  a  

p r o d u c t  i s  l e g a l l y  d e f e c t i v e .  S e e  C a s s i s i  v. - M a y t a g  Co., 396  So.2d 

1140, 1145-46 (F la .  1st DCA 1981);  F l o r i d a  S t a n d a r d  J u r y  I n s t r u c t i o n  

( C i v i l )  PL 5. O b v i o u s l y ,  " r i s k  v e r s u s  b e n e f i t "  e v i d e n c e  i s  

a d m i s s i b l e ;  i t  i s  t h e  i n d i v i d u a l  l i t i g a n t s '  r e s p o n s i b i l i t y  t o  see  

t h a t  t h e  e v i d e n c e  ( o r  l a c k  o f  i t )  i s  p r o p e r l y  t h e  f o c u s  o f  t h e  t r i e r  

o f  f a c t ' s  a t t e n t i o n  - -  o r  a t  l e a s t  a  m a t t e r  o f  r e c o r d ;  a n d  n e i t h e r  

p l a i n t i f f s  n o r  d e f e n d a n t s  s h o u l d  b e  p e r m i t t e d  t o  n e g l e c t  t h e  i s s u e  

a t  t r i a l  (p re sumab ly  a s  a  m a t t e r  o f  s t r a t e g y )  and t h e n  a r g u e  f o r  t h e  

f i r s t  t i m e  o n  a p p e a l  t h a t  t h e  l o w e r  c o u r t s  a r e  a t  f a u l t  f o r  

" d i s r e g a r d i n g "  t h e  d e g r e e  o f  r i s k .  S e e  J o h n s - M a n v i l l e  S a l e s  Corp. 

v. J a n n s e n s ,  4 6 3  So.2d 2 4 2 ,  252  ( F l a .  1s t  DCA 1 9 8 4 ) ,  r e v .  d e n i e d ,  

467  So.2d 9 9 9  ( F l a .  1 9 8 5 ) .  



CONCLUSION 

The c r y  o f  wol f  t h a t  p u n i t i v e  damages need  t o  b e  r e s t r i c t e d  o r  

a b o l i s h e d  i n  p r o d u c t s  a c t i o n s  h a s  b e e n  r e j e c t e d  by  t h e  p u b l i c ,  b y  

t h e  Congres s ,  by t h e  L e g i s l a t u r e ,  by t h e  l e g a l  p r o f e s s i o n  and by t h e  

c o u r t s .  A h a n d f u l  o f  l a w  r e v i e w  a r t i c l e s  a n d  t h e  e m o t i o n a l ,  n o n -  

r e c o r d  and e x t r e m e l y  s e l f - s e r v i n g  a s s e r t i o n s  o f  i n d u s t r y  g r o u p s  i s  

weak a u t h o r i t y  i ndeed  f o r  t h e  r e v i s i o n s  t o  t h e  l aw  t h i s  C o u r t  i s  now 

asked  t o  make. 

T h e  A c a d e m y  s u b m i t s  t h a t  t h e  d e c i s i o n  u n d e r  r e v i e ;  i s  

ha rmon ious  w i t h  t h e  e x i s t i n g  l a w  o f  F l o r i d a  and s h o u l d  b e  approved .  

P e r h a p s  m o r e  i m p o r t a n t  t h a n  t h e  p a r t i c u l a r  r e s u l t  i n  t h e  p r e s e n t  

c a s e ,  h o w e v e r ,  i s  t h e  b r o a d e r  i m p a c t  o f  t h e  C o u r t ' s  o p i n i o n .  We 

u r g e  t h e  C o u r t  t o  d e c l a r e  and r e c o g n i z e  t h e  c o n t i n u i n g  v i t a l i t y  o f  

t h e  F l o r i d a  d e c i s i o n s  a p p r o v i n g  p u n i t i v e  d a m a g e s  i n  p r o d u c t  

l i a b i l i t y  a c t i o n s  w h e r e  t h e  d e f e n d a n t  i s  g u i l t y  o f  c o n s c i o u s  

i n d i f f e r e n c e  t o  t h e  s a f e t y  o f  t h e  p u b l i c .  
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