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P R E F A C E  

T h i s  a p p e a l / d i s c r e t i o n a r y  review has  been b rought  by t h e  

Defendant,  AMERICAN CYANAMID COMPANY, from a  f i n a l  judgment e n t e r e d  

3n October  8 ,  1982 and from an o r d e r  denying t h e  Defendan t ' s  p o s t -  

t r i a l  mot ions  d a t e d  October  12 ,  1982. The D i s t r i c t  Cour t  o f  Appeal 

~f  F l o r i d a ,  Fou r th  D i s t r i c t ,  a f f i r m e d  t h e  t r i a l  c o u r t ' s  d e c i s i o n  

and judgment unanimously on  December 1 9 ,  1984,  and den i ed  a l l  motion 

addressed  t o  t h a t  d e c i s i o n  on May 1, 1985. (The o r i g i n a l  d e c i s i o n  

das  unanimous; t h e  d e c i s i o n  on r e h e a r i n g  w i t h  r e s p e c t  t o  p u n i t i v e  

damages was 2  t o  1. 466 So.2d 1079 ( F l a .  4 t h  DCA 1984) . )  (A-4)  . 
The p a r t i e s  w i l l  be r e f e r r e d  t o  a s  t hey  s t a n d  b e f o r e  t h i s  

Zour t ,  o r  a s  f o l l ows :  

LESTER K .  ROY and LUCILLE ROY P l a i n t i f f ,  ROY 

AMERICAN CYANAMID COMPANY Defendant ,  CYANAMID 

The fo l l owing  symbols w i l l  be  used u n l e s s  o t h e r w i s e  i n d i c a t e d :  

Record on Appeal ( i n c l u d i n g  
t h e  t r a n s c r i p t  o f  t h e  
t r i a l )  

A Appendix t o  t h i s  B r i e f  

A l l  emphasis i s  t h a t  o f  CYANAMID, u n l e s s  o t h e r w i s e  i n d i c a t e d .  
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STATEMENT OF THE CASE 

The Amended Complaint  f raming i s s u e s  upon which t h e  c a s e  went 

t o  t r i a l  was f i l e d  on June  23, 1978,  and c h a l l e n g e d  t h e  q u a l i t y  o f  

AMERICAN CYANAMID COMPANY'S (CYANAMID'S) warning f o r  AM-9. 

( R  1 1 2 4 ,  A - 1 ) .  Count I sounded i n  n e g l i g e n c e ;  Count I1 r e q u e s t e d  

p u n i t i v e  damages and a l l e g e d  t h a t  CYANAMID had a c t e d  improper ly  i n  

t h e  f a c e  o f  knowledge o f  t h e  dangerous  p r o p e n s i t i e s  o f  AM-9; 

and Count I11 r e q u e s t e d  compensatory and p u n i t i v e  damages sounding 

i n  b reach  o f  w a r r a n t y  and f r a u d  o r  m i s r e p r e s e n t a t i o n  w i t h  r e s p e c t  

t o  t h e  same warning.  CYANAMID r a i s e d  t h e  a f f i r m a t i v e  d e f e n s e  o f  

compara t ive  n e g l i g e n c e .  ( R  1130) . 
Immediately p r i o r  t o  t h e  commencement o f  t h e  t r i a l ,  ROY added 

a  consor t ium c l a i m  and  a  c o u n t  f o r  s t r i c t  l i a b i l i t y .  ( R  1 2 ,  1145,  

1 1 5 1 ) .  The answer was amended t o  r a i s e  misuse  a s  a  d e f e n s e .  ( R  22) 

The j u r y ,  by s p e c i a l  v e r d i c t ,  found t h a t  CYANAMID d i d  marke t  a 

p r o d u c t  t h a t  was d e f e c t i v e  because  o f  i t s  warning and found i t  neg- 

l i g e n t  i n  t h e  m a r k e t i n g  o f  t h a t  p r o d u c t .  These ,  a l o n g  w i t h  R O Y ' S  

own n e g l i g e n c e ,  w e r e  found t o  have been c a u s e s  o f  h i s  i n j u r i e s .  The 

f a u l t  was a p p o r t i o n e d ,  70% t o  CYANAMID and 30% t o  ROY. ROY had dam- 

a g e s  a s s e s s e d  i n  h i s  f a v o r  of  $292,000.00 and M r s .  ROY had 

$12,500.00 a s s e s s e d  i n  h e r  f a v o r .  

The j u r y  a l s o  de te rmined  t h a t  CYANAMID had committed a  f r a u d  

o r  m i s r e p r e s e n t a t i o n  and had a c t e d  w i t h  s u f f i c i e n t  conduct  t o  

w a r r a n t  t h e  i m p o s i t i o n  o f  p u n i t i v e  damages. They a s s e s s e d  such 

damages i n  t h e  amount o f  $45,000.00. ( R  1197,  A-2).  
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A l l  p o s t - t r i a l  motions were den i ed  ( R  1201, 1202, 1 4 7 3 ) ,  and 

a  f i n a l  judgment w i t h  compensatory damages awards i n  t h e  amounts o f  

$204,400.00 f o r  ROY and $8,750.00 f o r  M r s .  ROY were e n t e r e d .  ( R  

1209,  A-3). 

An appea l  was t aken  t o  t h e  Four th  D i s t r i c t ,  c h a l l e n g i n g  t h e  

p r o p r i e t y  o f  submi t t i ng  t h e  c a s e  t o  t h e  j u ry  on t h e  p u n i t i v e  i s s u e ,  

s e e k i n g  a  new t r i a l  on compensatory damages and l i a b i l i t y ,  and 

c h a l l e n g i n g  t h e  consor t ium c la im.  

The o r i g i n a l  d e c i s i o n  o f  t h e  Four th  D i s t r i c t  unanimously 

a f f i rmed  each  a s p e c t  o f  t h e  main appea l .  CYANAMID f i l e d  a  motion 

f o r  r e h e a r i n g  and a  motion f o r  r e h e a r i n g  en banc,  a s  w e l l  a s  a  

s u g g e s t i o n  o f  q u e s t i o n  o f  g r e a t  p u b l i c  impor tance .  Each o f  t h e s e  

was den ied  by a  m a j o r i t y  o f  t h e  c o u r t ,  a l t hough  one  member o f  t h e  

pane l  d i s s e n t e d  i n  p a r t  and concluded t h a t  a n  e r r o r  had been made 

on t h e  p u n i t i v e  damage i s s u e .  Judge Anstead i n  d i s s e n t  s t a t e d  t h a t  

" t h e  f a c t s  s imply do n o t  r e f l e c t  t h e  k i n d  o f  f l a g r a n t  misconduct  

t h a t  would j u s t i f y  a  f i n d i n g  o f  w i l l f u l  and wanton d i s r e g a r d  f o r  t h e  

s a f e t y  o f  pe r sons ,  such a s  t h e  Appe l lee .  " (A-4)  . 
CYANAMID r eques t ed  t h i s  Cour t  t o  invoke i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  and t h i s  Cour t  has  done s o  on t h e  i s s u e s  r e l a t e d  t o  

CYANAMID's  a p p e a l .  O ra l  argument was d i spensed  w i t h .  
1 

1 
Because o f  t h i s  C o u r t ' s  o r d e r  o f  November 5 ,  1985,  no r e q u e s t  f o r  
o r a l  argument has  been f i l e d .  N e v e r t h e l e s s ,  shou ld  t h i s  Cour t  f e e l  
t h a t  o r a l  argument would a s s i s t  it i n  i t s  d e l i b e r a t i o n s ,  CYANAMID 
would welcome t h a t  o p p o r t u n i t y .  
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STATEMENT OF THE FACTS 

I .  AM-9 - The Produc t .  

I n  t h e  e a r l y  1 9 5 0 1 s ,  CYANAMID began t o  r e s e a r c h  and t o  

deve lop  a  chemical  known a s  Acrylamide. T h i s  chemical  came t o  be 

used i n  a  wide v a r i e t y  o f  p roduc t s  and was u s e f u l  i n  many s e c t o r s  

o f  s o c i e t y .  

Among t h e  u s e s  t o  which t h i s  p roduc t  was b e n e f i c i a l l y  

p u t  w e r e  i t s  u se  i n  w a t e r  and sewage t r e a t m e n t .  F u r t h e r ,  t h e  pro- 

d u c t  was used i n  p u r i f y i n g  p rocessed  w a t e r ,  such  a s  t h a t  r e cyc l ed  

i n  a  v a r i e t y  o f  mining and paper  m i l l  o p e r a t i o n s .  Acrylamide was 

a l s o  u s e f u l  i n  t h e  p roduc t i on  o f  paper  i t s e l f  and,  i n  i t s  perhaps  

most f a m i l i a r  form, i t  was used i n  t h e  c r e a t i o n  o f  a  new fami ly  

o f  p a i n t s .  ( R  729) . 
Acrylamide was f u r t h e r  r e f i n e d  i n t o  a  p roduc t  known a s  

AM-9, which c o n s i s t e d  o f  95% Acrylamide. 

Of more d i r e c t  r e l e v a n c e  t o  t h i s  c a s e ,  t h i s  p roduc t ,  

AM-9, was found t o  be ve ry  u s e f u l  i n  t h e  s t a b i l i z a t i o n  o r  s e a l i n g  

o f  underground s t r u c t u r e s  w i t h  r e s p e c t  t o  w a t e r  i n t r u s i o n .  Th i s  

p roduc t  s u c c e s s f u l l y  was used i n  s e a l i n g  subways and s i m i l a r  t u n n e l s  

and a l s o  i n  deep e x c a v a t i o n s  n e a r  bod i e s  o f  w a t e r ,  such a s  i n  t h e  

World Trade Cen t e r  p r o j e c t .  ( R  730) . 
A d i f f e r e n t  company, Pene t ryn  Company, des igned  a  sys tem,  

a s  w e l l  a s  t h e  equipment t o  be u t i l i z e d ,  f o r  t a k i n g  AM-9 and s e a l i n g  

underground s e w e r  l i n e s .  ( R  727-28). The Environmental  P r o t e c t i o n  

Agency recogn ized  i t s  m e r i t  a s  a  s i g n i f i c a n t  money s a v e r  i n  t h e  
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ope ra t ion  o f  sewer systems and, a l though CYANAMID was n o t  involved 

d i r e c t l y  i n  t h e  f i e l d  t e s t i n g  o f  AM-9 i n  sewer g rou t ing ,  t h e  EPA 

asked CYANAMID t o  a s s i s t  i n  a  t e s t  o f  t h e  product .  CYANAMID l a t e r  

a d v e r t i s e d  t h e  r e s u l t s  of  t h a t  EPA t e s t .  (R 730-31). 

11. Tox ic i ty  S t u d i e s  and Label ing.  

I n  t h e  1 9 4 0 ' ~ ~  CYANAMID c r e a t e d  a  Label Committee pur- 

s u a n t  t o  a  company General Order,  which was t h e  h i g h e s t  p r i o r i t y  of  

o r d e r  t h a t  CYANAMID had i n  i t s  c o r p o r a t e  system. (R 739) .  That 

o r d e r  r equ i r ed  t h a t ,  b e f o r e  - any chemical  product  could be shipped,  

t h e  new Label  Committee c r e a t e d  would have t o  cons ide r  a l l  i n f o r -  

mation r e l e v a n t  t o  i t  and determine whether any precau t ionary  o r  

warning l a b e l s  were necessary .  The Committee would a l s o  c r e a t e  any 

l a b e l s  i t  found t o  be necessary .  (R 739-40). 

Cons i s t en t  w i th  t h i s  General  Order,  i n  t h e  e a r l y  1950 ' s  

t h e  Label Committee began t h e  f i r s t  of  a  s e r i e s  o f  p r o j e c t s  des igned 

t o  determine t h e  n a t u r e  and e x t e n t  o f  t o x i c i t y  i n h e r e n t  i n  t h e  

Acrylamide chemical i t  was beginning t o  develop.  (R 771) .  A s  was 

t h e  ca se  w i th  l a t e r  work, t h e s e  f i r s t  s t u d i e s  were done both i n -  

house and by o u t s i d e  t e s t i n g  concerns .  (R 766-67). The r e s u l t s  

of  t h e s e  e a r l y  t e s t s  i n d i c a t e d  t o  CYANAMID t h a t  Acrylamide might 

have a  neuro tox ic  e f f e c t .  I n  o t h e r  words, t h e  product  might cause  

some d i s tu rbance  of t h e  neu ro log ica l  system. (R 771-75). Accor- 

d i n g l y ,  when t h e  product  was f i r s t  produced, t h e  l a b e l  s t a t e d ,  among 

o t h e r  t h i n g s ,  "Warning: May have neuro tox ic  e f f e c t s . "  (R 775) .  

This  was based upon e a r l y  animal s t u d i e s  i n d i c a t i n g  t h a t ,  fed i n  
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s u f f i c i e n t  q u a n t i t i e s ,  r a t s  could  g r a d u a l l y  l o s e  c o n t r o l  o f  t h e i r  

h i n d q u a r t e r s .  ( R  776 ) .  T h i s  f i r s t  warning was fo l lowed up i n  1953 

by t h e  f i r s t  non- resea rch  l a b e l  which,  among o t h e r  t h i n g s ,  s t a t e d :  

"Warning. Neurotoxic  by s k i n  c o n t a c t ,  i n h a l a t i o n  o r  swallowing.  

May cause  p a r a l y s i s  o f  l e g s  o r  arms."  ( R  7 7 8 ) .  T h i s  l a b e l  and a l l  

o t h e r s  s i n c e  t hen  went on t o  d e s c r i b e  a  v a r i e t y  o f  p r e c a u t i o n s  and 

p r e v e n t i v e  measures t h a t  w e r e  t o  be  used w i t h  t h e  p r o d u c t .  

Fol lowing t h e s e  e a r l y  s t u d i e s ,  a d d i t i o n a l  u n i v e r s i t y  

r e s e a r c h  was funded by CYANAMID, and t h i s  r e s e a r c h ,  a l ong  w i t h  o t h e r  

r e s e a r c h  funded and pub l i shed  a t  t h e  b e h e s t  o f  CYANAMID, l e d  

CYANAMID t o  be concerned t h a t  t h e r e  may, i n  some i n d i v i d u a l s ,  be 

n e u r o l o g i c a l  e f f e c t s  b e f o r e  p a r a l y s i s  was no ted .  Accord ing ly ,  t h e  

warning l a b e l  was modif ied  t o  s a y  a t  t h e  beg inn ing  o f  t h e  warning:  

"Warning. Repeated s k i n  c o n t a c t ,  i n h a l a t i o n  o r  swallowing may cause  

nervous  sys tem d i s t u r b a n c e s . "  ( R  772 ) .  (The complete Label  

Committee minu tes  over  t h e  y e a r s  d e a l i n g  w i t h  AM-9 w e r e  i n t roduced  

i n  ev idence  a s  De fendan t ' s  E x h i b i t  1).  

CYANAMID con t i nued  t o  fund f u r t h e r  i n v e s t i g a t o r y  work 

i n t o  t h e  t o x i c i t y  and e f f e c t s  o f  Acrylamide and con t inued  t o  do s o  

up th rough  t h e  t i m e  when t h e  P l a i n t i f f  i n  t h i s  c ause  was l a s t  

exposed t o  AM-9 i n  1975. There was a b s o l u t e l y  no ev idence  i n  

t h i s  r e c o r d  t h a t  CYANAMID a t  any t i m e  e v e r  r e f u s e d  o r  f a i l e d  t o  do 

r e s e a r c h  on t h i s  p roduc t ;  h i d  o r  covered up t h e  r e s u l t s  o f  any r e -  

s e a r c h  on t h i s  p roduc t ;  f a i l e d  t o  f u l l y  c o n s i d e r ,  e v a l u a t e  and a c t  

on t h e  r e s u l t s  o f  r e s e a r c h  on  t h i s  p roduc t ;  t r i e d  t o  c o e r c e  company 
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o r  independen t  r e s e a r c h e r s  t o  modify t h e  r e s u l t s  o f  t h e i r  r e s e a r c h ;  

o r  do any th ing  e lse ,  o t h e r  t h a n  t o  c r e a t e  and s h a r e  i n fo rma t ion  

abou t  t h i s  p roduc t .  I t  should  be noted  t h a t  CYANAMID produced t h i s  

p roduc t  i t s e l f  and,  consequen t ly ,  t h e  r e s u l t s  o f  i t s  r e s e a r c h  were 

c o n s i s t e n t l y  a p p l i e d ,  n o t  on ly  i n  i t s  l a b e l i n g  f u n c t i o n  f o r  p u b l i c  

s a f e t y ,  b u t  a l s o  by i t s  in-house i n d u s t r i a l  h y g i e n i s t s ,  t o  improve 

worker s a f e t y .  ( R  767 ) .  

111. C Y A N A M I D t s  P u b l i c a t i o n  and Disseminat ion o f  I n fo rma t ion  

With Respect  t o  AM-9. 

A s  se t  f o r t h  above, CYANAMID c o n s i s t e n t l y ,  th roughout  

t h e  development and p roduc t i on  p e r i o d  o f  t h i s  p roduc t  r e l e v a n t  t o  

ROY, a c t i v e l y  engaged i n  r e s e a r c h  o f  i t s  own, funded r e s e a r c h  o f  

o t h e r s ,  and pub l i shed  t h e  r e s e a r c h  o f  bo th  f o r  t h e  medical  and pro-  

f e s s i o n a l  communities.  I n  a d d i t i o n ,  a l t hough  n o t  i nvo lved  i n  t h e  

development o f  t h e  sewer g r o u t i n g  sys tem,  CYANAMID pub l i shed  and 

d i s s emina t ed  e x t e n s i v e  and d e t a i l e d  manuals t o  t h e  u s e r s  o f  AM-9 

t o  i n s u r e  t h a t  t h e  u l t i m a t e  u s e r s  would have t h e  r e s u l t s  o f  

C Y A N A M I D t s  r e s e a r c h  and t h e  b e n e f i t  o f  i t s  t h i n k i n g  on precau-  

t i o n s  w i t h  r e s p e c t  t o  t h e  u se  o f  AM-9. CYANAMID a l s o  d i s t r i b u t e d  

a  wea l t h  o f  i n f o r m a t i o n ,  i n c l u d i n g  p l a c a r d s ,  p o s t e r s  and o t h e r  

p i c t o g r a p h i c  i n fo rma t ion ,  t h a t  d e s c r i b e d  t h e  p rope r  method o f  p r e -  

p a r i n g  AM-9 f o r  u se ,  s a f e  work p r a c t i c e s ,  p r e c a u t i o n s ,  warn ings ,  

d i s p o s a l  r equ i r emen t s ,  c l e anup  p rocedu re s ,  and a  h o s t  o f  o t h e r  

t o p i c s .  (See ,  e . g . ,  R 142,  143-46, 149-50, 160,  164,  174 ,  178-80, 

183 ,  T r i a l  E x h i b i t s  1-9,  1 2 ,  and 2A). CYANAMID a l s o  s e n t  t e c h n i c a l  

s e r v i c e  pe r sonne l  i n t o  t h e  f i e l d  t o  see i f  t h e  g r o u t  was be ing  
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app l i ed  c o r r e c t l y  and t h e  Label Committee r ece ived  many r e p o r t s  

from t h i s  source .  ( R  786-87). 

Moreover, CYANAMID developed and pu t  on three-day 

seminars a t  both i t s  Connect icut  and New J e r s e y  f a c t o r i e s ,  where 

u l t i m a t e  u s e r s  could come t o  l e a r n  how t o  use  t h e  chemical and t o  

t r a i n  a p p l i c a t o r s  on how t h e  equipment and chemical should  be used.  

( R  731) .  ( A  l a r g e  p o r t i o n  o f  t h i s  seminar was addressed t o  s a f e t y  

and t h e  handl ing  o f  t h e  chemical i t s e l f )  . 1 ) . F u r t h e r ,  CYANAMID 

took t h e  three-day seminar and c r e a t e d  a  "canned" seminar w i th  t h e  

use  o f  35 mm s l i d e s ,  s o  t h a t  t hose  who were n o t  a b l e  t o  come t o  t h e  

f a c t o r i e s  would be a b l e  t o  review t h e s e  m a t e r i a l s .  ( R  731-32) . 
This  program was made a v a i l a b l e  t o  Cues, t h e  company t h a t  a c t u a l l y  

supp l i ed  t h e  equipment and t h e  m a t e r i a l s  t o  R O Y ' S  employer. 

CYANAMID was n o t  a  d i r e c t  s u p p l i e r  t o  t h e  C i ty  of  Hollywood ( R O Y ' S  

primary employer) .  ( R  734) .  

I V .  Label ing Standards .  

The on ly  l a b e l i n g  s t anda rds  t h a t  t h e  ju ry  i n  t h i s  cause  

was informed of  ( o r  which have o the rwi se  been shown t o  e x i s t )  were 

t hose  c r e a t e d  by, o r  based upon s t u d i e s  done by,  t h e  Manufacturing 

Chemists Assoc ia t ion .  Th i s  i s  an a s s o c i a t i o n  of  200 manufacturers  

who manufacture approximately 90% of  a l l  chemicals made i n  t h e  

United S t a t e s .  This  o r g a n i z a t i o n  develops s t a n d a r d s ,  n o t  on ly  on 

t o x i c i t y ,  b u t  a l s o  f lammabi l i ty ,  c o r r o s i v e n e s s ,  e t c . ,  which s t an -  

dards  have been adopted by t h e  U .  S .  Department o f  T ranspor t a t i on  

a s  mandatory f o r  t r a n s p o r t i n g  chemicals .  ( R  742, 764 ) .  
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Unlike  o t h e r  i n d u s t r i e s ,  where minimum s t a n d a r d s  a r e  

c r e a t e d  b u t  may be exceeded ( such  a s  where a  p r o t e c t i v e  p l a t e  may 

b e  made o u t  of  a  s t i l l  t h i c k e r  p i e c e  o f  me t a l  t h a n  " r e q u i r e d "  o r  a n  

e l e c t r i c a l  connec t ion  c o u l d  be made w i th  a  h e a v i e r  gauge o f  w i r e ) ,  

t h e  M C A ' s  l a b e l i n g  s t a n d a r d s  a r e  keyed t o  p rov ide  a c c u r a t e  informa- 

t i o n  t o  u s e r s .  

Through a  series of  d e t a i l e d  t e s t i n g  p rocedu re s ,  t h e  

t o x i c i t y  o f  s u b s t a n c e s  ( a b i l i t y  o f  a  subs t ance  t o  have d e l e t e r i o u s  

e f f e c t s  on humans) i s  c a r e f u l l y  computed and t h e n  s u b s t a n c e s  a r e  

d i v i d e d  i n t o  t h r e e  c a t e g o r i e s .  I n  o u r  c a s e ,  it i s  u n c o n t r a d i c t e d  

t h a t  Acrylamide f a l l s  i n t o  t h e  middle ,  and n o t  t h e  h i g h e s t ,  c a t e -  

go ry  -- t o x i c ,  a s  opposed t o  h i g h l y  t o x i c .  (R 750, 760-62). B e -  

c ause  t h e r e  a r e  a  h o s t  o f  s u b s t a n c e s  f a r  more t o x i c  t o  humans t h a n  

Acrylamide,  t h e  i n d u s t r y  and t h e  f e d e r a l  government have d e t e r -  

mined t h e  a p p r o p r i a t e  l e v e l  o f  l a b e l i n g  -- a  l e v e l  e s t a b l i s h e d  t o  

i n s u r e  t h a t  i n d i v i d u a l s  a r e  p r o p e r l y  warned o f  t h e  dangers  o f  sub- 

s t a n c e s  l i k e  Acrylamide, b u t  a l s o  a  sys tem des igned  t o  i n s u r e  t h a t  

when con f ron t ed  w i t h  t r u l y  "poisonous"  s u b s t a n c e s ,  t h e  u s e r  i s  

s u i t a b l y  impressed.  See Guide t o  P r e c a u t i o n a r y  Labe l i ng  o f  Hazar- 

dous Chemicals ,  pp. 15-16, 1970 MCA E d i t i o n .  (A-5).  

The c o r r e c t  s i g n a l  word t o  be  used f o r  l a b e l i n g  " t o x i c "  

s u b s t a n c e s ,  such a s  Acrylamide,  i s  Warning; whereas ,  t h e  a p p r o p r i a t e  

s i g n a l  word f o r  " h i g h l y  t o x i c "  s u b s t a n c e s  i s  -- Danger. 1 .  Simi- 

l a r l y ,  t o  avo id  d i l u t i n g  t h e  e f f e c t  o f  t h e  warnings  on h i g h l y  t o x i c  

s u b s t a n c e s ,  t h e  u s e  o f  t h e  word "Poison"  o r  t h e  s k u l l  and c rossbones  
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1 symbol i s  l i m i t e d  t o  t h o s e  subs t ances  which a r e  h i g h l y  t o x i c .  I f  

t h e s e  symbols w e r e  t o  be  a p p l i e d  i n d i s c r i m i n a t e l y ,  t h e  p u b l i c  

would beg in  t o  d i s t r u s t  o r  d i s b e l i e v e  t h e  s e v e r i t y  o f  t h e  warning.  

V. The m-g Label .  

Photographs  and c o p i e s  o f  t h e  e n t i r e  ~ c r y l a m i d e  o r  AM-9 

l a b e l  a r e  i n  t h e  r e c o r d  i n  t h i s  cause .  The p o r t i o n  o f  t h e  l a b e l  

most a p p l i c a b l e  t o  t h i s  cause  s t a t e s :  

Con t a in s  Acrylamide. Warning: Repeated s k i n  
c o n t a c t ,  i n h a l a t i o n  o r  swallowing may c a u s e  
nervous  sys tem d i sbu rbances .  Do n o t  g e t  i n  
eye s ,  on s k i n ,  on c l o t h i n g .  Do n o t  b r e a t h e  
d u s t .  Wash thoroughly  a f t e r  hand l i ng .  Wear 
c l e a n  work c l o t h e s  d a i l y .  I n  c a s e  o f  con- 
t a c t ,  immediately f l u s h  eyes  o r  s k i n  w i t h  
p l e n t y  o f  wa t e r .  Wash contaminated  c l o t h i n g  
b e f o r e  r e u s e .  ( R  1 2 7 8 ) .  

Among o t h e r  f a c t o r s ,  t h i s  l a b e l  was based upon t h e  

fo l l owing  r e s e a r c h  by CYANAMID o r  o t h e r s ,  which gave them t h e  

f o l l o w i n g  i n fo rma t ion  : 

1. Acrylamide was n o t  a  "h igh ly  t o x i c "  o r  "poisonous"  

subs t ance ,  b u t  was i n s t e a d  w e l l  below t h o s e  l e v e l s  i n  t o x i c i t y .  A s  

such ,  i t  was a  " t o x i c "  subs t ance .  Such a  subs t ance ,  a cco rd ing  t o  

t h e  MCA l a b e l i n g  s t a n d a r d s ,  r e q u i r e s  t h e  u se  o f  t h e  s i g n a l  word 

"Warning." ( I t  shou ld  a g a i n  be no ted  t h a t  t h e  i n d u s t r y  o r  MCA 

s t a n d a r d s  which were v o l u n t a r y  w e r e  a l s o  adopted by t h e  Uni ted  

S t a t e s  Department o f  T r a n s p o r t a t i o n  and w e r e  made mandatory by t h a t  

o r g a n i z a t i o n  f o r  any l a b e l s  on m a t e r i a l s  t r a n s p o r t e d  i n  i n t e r s t a t e  

commerce). ( R  742, 764 ) .  Thus, t h e  u s e  o f  t h e  "Danger" s i g n a l  
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word o r  t h e  use  of  t h e  word "Poison" o r  t h e  s k u l l  and crossbones  

symbol would be a  v i o l a t i o n  o f  t h e  vo lun ta ry  MCA and t h e  mandatory 

DOT s t anda rds .  

2 .  Acrylamide does n o t  c r e a t e  a  r e a c t i o n  i n  a l l  human 

beings .  Many people  w i t h  exposures g r e a t e r  t han  ROY'S  have no 

r e a c t i o n .  F u r t h e r ,  t h o s e  people  who do have a  r e a c t i o n  o f  some s o r t  

do n o t  u n i v e r s a l l y  have nervous system d i s t u r b a n c e s .  Many have 

dermato log ica l  o r  s k i n  i r r i t a t i o n s  (which a r e  d i s t i n c t i v e  and unique 

t o  Acrylamide c o n t a c t ) .  S ince  Acrylamide does n o t  a f f e c t  everyone 

it comes i n  c o n t a c t  wi th  and does n o t  a f f e c t  ( i n  t h e  same way) a l l  

people  who do r e a c t ,  t h e  l a b e l  s t a t e s  t h a t  c o n t a c t  "may cause  - - 

nervous system d i s tu rbances .  " (Emphasis added) . 

V I .  ROY'S  ExDosure t o  AM-9. 

From 1965 u n t i l  e a r l y  1975, ROY was employed i n  jobs 

t h a t  r e q u i r e d  him t o  use  t h e  AM-9 sewer g r o u t  manufactured by 

CYANAMID. Throughout t h e  l a s t  e i g h t  y e a r s  of t h i s  pe r iod ,  t h e  

AM-9 came i n  a  powder form and was packaged i n  25 pound bags.  

( R  1260) .  While being mixed i n  truck-mounted t a n k s ,  it i s  p o s s i b l e  

t h a t  ROY could have become exposed t o  AM-9 by s k i n  c o n t a c t ,  

i n h a l a t i o n ,  and conceivably i n g e s t i o n .  He sometimes g o t  smal l  

amounts o f  l i q u i d  on him ( R  169) ; and i n  1975, he t e s t i f i e d  t h a t  

i n  one i s o l a t e d  i n c i d e n t ,  h e  was doused w i t h  a  s i g n i f i c a n t  q u a n t i t y  

o f  t h i s  l i q u i d .  ( R  1236) .  

ROY r e c a l l e d  s e e i n g  a  warning l a b e l  on t h e  bags o f  AM-9 

t h a t  he  used and t h e s e  warnings t o l d  him t h a t  t h e  m a t e r i a l  con ta ined  

a  chemical t h a t  may be dangerous t o  h i s  nervous system. ( R  1 2 2 4 ) .  
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1 ROY cou ld  n o t  r e c a l l  any o t h e r  warnings o r  i n f o r m a t i o n a l  m a t e r i a l s ,  

b u t  h e  admi t t ed  t h a t  AM-9 cou ld  cause  i n j u r y  t o  t h e  c e n t r a l  nervous  

sys tem,  a l t hough  he f i g u r e d  t h a t  i t  wouldn ' t  happen t o  him. ( R  

1277-78).  

Co-workers t e s t i f i e d  t h a t  t h e y  r e c a l l e d  ROY f o l l o w i n g  

c e r t a i n  s a f e t y  p rocedures  ( e . g . ,  R 140,  1 7 3 ) ,  b u t  ROY den ied  e v e r  

u s i n g  t h e  r e s p i r a t o r s  s u p p l i e d  by  t h e  C i t y  and f u r t h e r  den i ed  e v e r  

u s i n g  t h e  r a i n  s u i t  p rov ided  t o  avo id  o r  minimize c o n t a c t  w i th  t h e  

s k i n .  ( R  1225, 1 2 4 1 ) .  H e  a l s o  admi t t ed  t h a t  h e  d i d  n o t  always 

wash h i s  hands o r  h i s  g loves  a f t e r  u s i n g  AM-9. ( R  1242) . 
Although ROY cou ld  n o t  r e c a l l  any o t h e r  warnings o r  ex- 

p l a n a t o r y  m a t e r i a l s ,  h i s  co-workers and s u p e r v i s o r  t e s t i f i e d  a s  t o  

t h e  p r e sence  o f  s i g n s  and p l a c a r d s  d e t a i l i n g  s a f e t y  p r e c a u t i o n s  on  

t h e  City-owned t r u c k s ,  and f u r t h e r  t e s t i f i e d  t o  t h e  a v a i l a b i l i t y  of 

more d e t a i l e d  manuals and pamphlets  i n  t h e  C i t y  t r u c k s  and t h e  C i t y  

U t i l i t y  Department o f f i c e .  (E.g. ,  R 1 4 4 ,  146,  147,  149,  160,  164,  

V I I .  ROY'S  Medical  Condi t ion  and Treatment .  

I n  t h e  t r i a l ,  ROY t e s t i f i e d  t o  a  wide v a r i e t y  o f  ill- 

n e s s e s  and a i l m e n t s ,  a l t hough  many o f  them were n o t  blamed on 

AM-9. I nc luded  i n  t h e  appendix  t o  t h i s  B r i e f  i s  a  d e t a i l e d  r e c i -  

t a t i o n  of  t h e  medical  t e s t imony  r e l a t i v e  t o  h i s  medical  c o n d i t i o n ,  

which cou ld  have borne  upon t h e  j u r y ' s  v e r d i c t  i n  t h i s  cause .  (A-6) 

The fo l l owing  i s  an e x c e r p t  of  t h a t  p r e s e n t a t i o n :  
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A. Dermatological  Complaints.  

I n  l a t e  1974 o r  e a r l y  1975, ROY developed a  r a s h .  

1 ( R  1 2 2 9 ) .  He went t o  two doc to r s  (who d i d  n o t  t e s t i f y )  and r ece ived  

no he lp .  He then  went t o  a  de rma to log i s t ,  D r .  Simonson. D r .  Simon- 

son saw ROY f o r  approximately n i n e  months i n  1975 and e a r l y  1976 and 

concluded t h a t  he  had an a c u t e  c o n t a c t  d e r m a t i t i s .  ( R  4 4 1 ) .  A s  o f  

January 9 ,  1976, t h e  d o c t o r  concluded t h a t  ROY had no - cont inu ing  

problems r e f e r a b l e  t o  Acrylamide, b u t  t h a t  he d i d  have a  5% t o  10% 

d i s a b i l i t y ,  based on a  recommendation t h a t  ROY n o t  work i n  a  job 

r e q u i r i n g  c o n t a c t  w i th  chemicals.  ( R  4 4 4 ,  445-50) . 
When D r .  Simonson saw ROY aga in  i n  1979, h e  found 

t h a t  ROY had no s k i n  cond i t i on  r e l a t e d  t o  t h e  1975-76 problems. - 
( R  462) .  

ROY was a l s o  examined by t h r e e  Board c e r t i f i e d  der -  

m a t o l o g i s t s ,  i n  1975, 1976 and 1979. The i r  conc lus ions ,  a f t e r  

t e s t i n g  and examination,  were t h a t  he  had no r e a c t i o n  o r  a l l e r g y  t o  

Acrylamide and t h a t  he  had no permanent impairment o r  d i s a b i l i t y  

from a  dermato log ica l  s t andpo in t .  ( R  634-35, 670, 817, 825-28). 

The P l a i n t i f f ' s  medical e x p e r t ,  a  D r .  Fichtelman ( a  

p a t h o l o g i s t )  who had had no p r i o r  f a m i l i a r i t y  w i th  Acrylamide, 

t e s t i f i e d  t h a t  he  f e l t  t h a t  t h e  dermato log ica l  complaints  were r e -  

l a t e d  t o  Acrylamide. ( R  1406-07). 

The Defendant ' s  medical  e x p e r t ,  D r .  Schaumberg, a  

n e u r o l o g i s t  who had s p e c i a l i z e d  i n  Acrylamide i n t o x i c a t i o n  f o r  ove r  

t e n  y e a r s ,  concluded t h a t  t h e r e  was a  c l a s s i c  p a t t e r n  f o r  Acrylamide 
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dermato log ica l  r e a c t i o n  and t h a t  i t  was no t  c o n s i s t e n t  wi th  t h e  

d e r m a t i t i s  de sc r ibed  by D r .  Simonson. Th i s  Acrylamide s k i n  r e a c t i o n  

i s  a lmost  unique i n  t h e  f i e l d  o f  dermatology and was desc r ibed  t o  be 

a  reddish-purp l i sh  mot t led  s k i n  t h a t  c r acks  and i s  soaking wet. 

( R  888-89). This  was no t  t h e  cond i t i on  e x h i b i t e d  by ROY. 

B .  R O Y 1 s  Other Medical Complaints.  

No o t h e r  t r e a t i n g  o r  examining phys i c i an  found ROY 

t o  have - any medical cond i t i on  r e l a t e d  t o  any exposure  t o  AM-9. ROY 

h imse l f  sought no f u r t h e r  t r ea tmen t ,  nor  was he  examined by any 

o t h e r  phys ic ian  u n t i l  1979 (more than  fou r  yea r s  a f t e r  h i s  l a s t  

exposure t o  AM-9. A t  t h a t  t ime ,  h e  went t o  a  VA h o s p i t a l  i n  

G a i n e s v i l l e ,  where he rece ived  an e x t e n s i v e  neu ro log ica l  work-up. 

( R  275-310). The n e u r o l o g i s t  t h e r e  concluded t h a t ,  a l though some 

o f  h i s  complaints  were l lcompatiblel '  w i th  Acrylamide ( e .g . ,  R 2 8 5 ) ,  

o t h e r s  were i n c o n s i s t e n t .  (E.g.,  R 286) .  Thus, h e  could  n o t  d e t e r -  

mine t h e  e t i o l o g y  o f  t h e  complaints .  ( R  298, 301) .  H i s  f i n a l  

op in ion ,  however, was t h a t  t h e r e  was a  very h igh  p r o b a b i l i t y  t h a t  

something e l s e  was involved.  ( R  304-05). He was d i scharged  a s  

be ing  a b l e  t o  go back t o  work immediately. ( R  278) .  

ROY was a l s o  examined t h r e e  months a f t e r  h i s  d i s -  

charge from t h e  VA h o s p i t a l  by D r .  F l a t e n ,  a  Board c e r t i f i e d  

n e u r o l o g i s t  i n  F o r t  Lauderdale.  ( R  566-68). He was given both a  

v a s c u l a r  - and a  neu ro log ica l  work-up ( R  570-80), and was found t o  

have no evidence o f  any neu ro log ica l  impairment. ( R  590 ) .  Speci-  

f i c a l l y ,  ROY was found t o  have e x c e l l e n t  v i b r a t o r y  s e n s a t i o n  ( t h e  

absence of  which i s  a  key t e s t  f o r  Acrylamide i n t o x i c a t i o n .  ( R  

577-78, 589) . ROY was a l s o  found t o  have an ex t ens ive  and advanced 
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v a s c u l a r  d i s e a s e  c o n d i t i o n ,  and h i s  c o m p l a i n t s  i n  h i s  e x t r e m i t i e s  

a e r e  r e l a t e d  t o  t h a t  c o n d i t i o n ,  n o t  a n e u r o l o g i c a l  e f f e c t  o f  Acry la -  

n ide  . 
The P l a i n t i f f ' s  e x p e r t ,  D r .  F ich te lman ,  d i d  n o t  

2xamine t h e  P l a i n t i f f  and had no e x p e r i e n c e  i n  t h e  f i e l d  o f  

4crylamide exposure .  ( R  1390-91) . N e v e r t h e l e s s ,  based  upon h i s  

review o f  t h e  r e c o r d s ,  h e  concluded t h a t  ROY d i d  have e f f e c t s  o f  

4crylamide exposure ,  b u t  h e  a l s o  acknowledged t h e  e x i s t e n c e  of  a 

s i g n i f i c a n t  v a s c u l a r  component, which was i n c r e a s i n g  i n  n a t u r e .  

( R  1399,  1401,  1 4 1 1 ) .  B e l i e v i n g  t h a t  t h e  VA h o s p i t a l i z a t i o n  was 

i n  1975 and f u r t h e r  b e l i e v i n g  t h a t  t h e r e  was no e v i d e n c e  o f  v a s c u l a r  

involvement  a t  t h a t  t i m e ,  D r .  F ichte lman concluded t h a t  t h e  v a s c u l a r  

?roblems d i s c o v e r e d  by D r .  F l a t e n  w e r e  o f  r e c e n t  o r i g i n  and c o u l d  

l o t  e x p l a i n  e a r l i e r  c o m p l a i n t s  o f  ROY. ( R  1396-99) . 
I n  f a c t ,  t h e  VA h o s p i t a l i z a t i o n  was o n l y  a few months 

~ e f o r e  D r .  F l a t e n ' s  1979 examina t ion .  ( R  2 7 5 ) .  F u r t h e r ,  D r .  

Tichtelman acknowledged t h a t ,  upon c l o s e  rev iew,  t h e r e  were s i g n s  o f  

~ a s c u l a r  d i f f i c u l t i e s  i n  t h e  VA h o s p i t a l i z a t i o n .  ( R  1 4 4 4 ) .  

F i n a l l y ,  D r .  Schaumberg a d d r e s s e d  R O Y ' S  o t h e r  com- 

~ l a i n t s .  D r .  Schaumberg i s  a f u l l  p r o f e s s o r  and Vice Chairman i n  

the  Department o f  Neurology a t  t h e  A l b e r t  E i n s t e i n  C o l l e g e  o f  

i ledicine i n  New York, i s  t h e  Medical  D i r e c t o r  o f  t h e  I n s t i t u t e  o f  

\Jeurotoxicology a t  t h a t  i n s t i t u t i o n ,  and i s  t h e  head o f  a s p e c i a l t y  

~ e u r o t o x i c o l o g y  c l i n i c  a t  t h a t  h o s p i t a l .  S i n c e  1972,  h i s  p r i n c i p a l  

r e s e a r c h  a c t i v i t y  h a s  been i n  t h e  f i e l d  o f  Acrylamide exposure  and 
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he  h a s  w r i t t e n  numerous a r t i c l e s  and examined numerous i n d i v i d u a l s  

i n  t h a t  f i e l d .  ( R  838-52).  

Most s p e c i f i c a l l y ,  h e  was t h e  i n d i v i d u a l  t h a t  deve- 

loped  t h e  s i m p l e  v i b r a t o r y  s e n s a t i o n  t e s t  t o  d e t e r m i n e  whether  an  

i n d i v i d u a l  h a s ,  o r  has  had i n  t h e  p a s t ,  a n  impairment  because  o f  

e x p o s u r e  t o  Acrylamide . 
Based on h i s  r ev iew o f  t h e  r e c o r d s ,  D r .  Schaurnberg 

concluded t h a t  ROY d i d  n o t  s u f f e r  from Acrylamide n e u r o t o x i c i t y ,  

b u t  t h a t  he  s u f f e r e d  from d i f f u s e  a r t e r i o s c l e r o s i s  o r  v a s c u l a r  

o c c l u s i o n  o f  t h e  e x t r e m i t i e s .  ( R  8 5 3 ) .  H i s  c o n c l u s i o n  was c e n t e r e d  

on t h e  f o l l o w i n g  pr imary  f i n d i n g s  : 

a .  A pe r son  who h a s  Acrylamide exposure  h a s  fewer  

symptoms w i t h  t h e  p a s s a g e  o f  t i m e  s i n c e  t h e  l a s t  e x p o s u r e ;  whereas ,  

R O Y ' s  problems w e r e  i n c r e a s i n g .  ( R  854, 857-58).  

b .  R O Y ' s  p i n s  and n e e d l e s  d e s c r i p t i o n  i s  i n c o n s i s -  

t e n t  w i t h  Acrylamide exposure .  A s tock ing-g love  a n e s t h e s i a  i s  t h e  

c l a s s i c  symptom. ( R  854-55).  

c .  R O Y ' s  c o m p l a i n t s  o f  weakness i n c r e a s e d  upon 

e x e r c i s e  ( c o n s i s t e n t  w i t h  v a s c u l a r  i n s u f f i c i e n c y  o r  c l a u d i c a t i o n ) ;  

whereas,  i n d i v i d u a l s  s u f f e r i n g  from Acrylamide exposure  have con- 

s i s t e n t  weakness.  ( R  855, 861-62).  

d .  Tendon r e f l e x e s  a r e  g e n e r a l l y  l o s t  e a r l y  i n  

Acrylamide exposure ;  whereas ,  R O Y ' s  w e r e  a c t u a l l y  found t o  b e  i n -  

c r e a s e d  i n  h i s  f i r s t  n e u r o l o g i c a l  examina t ion .  ( R  8 9 0 ) .  
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e .  Those persons  who do s u f f e r  a  r e a c t i o n  from 

Acrylamide exposure  l o s e  t h e  a b i l i t y  t o  d e t e c t  c e r t a i n  v i b r a t i o n s .  

R O Y ' s  v i b r a t o r y  pe rcep t ions  were normal. ( R  857 ) .  

C .  Medical B i l l s  and Employment. 

R O Y ' s  t o t a l  medical expenses f o r  t r ea tmen t  were 

$377.00 ( s k i n  prob lems) ,  a long  wi th  a  b i l l  of $1,932.00 f o r  t h e  VA 

examination.  ROY a l s o  t e s t i f i e d  t h a t  he  had n o t  worked s i n c e  1975, 

a l though  no d o c t o r  t e s t i f i e d  t h a t  h e  was unable t o  work. D r .  

Fichtelman c a l l e d  ROY "d i sab led"  b u t  d i d  n o t  t e s t i f y  a s  t o  degree  

o r  cause .  D r .  Simonson d i d  t e s t i f y  t h a t  he  should  n o t  work i n  a  

job t h a t  r e q u i r e d  chemical exposure.  The VA h o s p i t a l  d i scharged  

him t o  go back t o  work. 

V I I I .  Exper t  Testimony on Label ing.  

A. R O Y ' s  Exper t  - D r .  Robert Cuni tz .  

ROY p re sen ted  D r .  Cun i t z ,  an i n d u s t r i a l  p sycho log i s t ,  

who, a l though  pass ing  upon some of t h e  p l a c a r d s ,  p o s t e r s  and Pam- 

p h l e t s ,  p r i m a r i l y  a t t a c k e d  t h e  adequacy of t h e  warning quoted above. 

H e  f e l t  t h a t  t h e  i n s t r u c t i o n s  would make it d i f f i c u l t ,  i f  n o t  i m -  

p o s s i b l e ,  t o  p revent  a l l  exposure t o  AM-9 and t o  comply wi th  

a l l  o f  t h e  i n s t r u c t i o n s .  ( R  1312, 1325-26). H i s  inadequacy a t t a c k ,  

however, focused upon t h e  i n i t i a l  "warning'' language e x t r a c t e d  from 

t h e  complete l a b e l .  That p o r t i o n  o f  t h e  l a b e l  s t a t e d :  

Contains Acrylamide. Warning: Repeated 
s k i n  c o n t a c t ,  i n h a l a t i o n  o r  swallowing 
may cause  nervous system d i s t u r b a n c e s .  

D r .  C u n i t z ' s  c r i t i c i s m  of t h i s  l a b e l  w a s  a s  fo l lows:  
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1. H e  f e l t  t h a t  t h e  color  o f  t h e  p r i n t i n g  was i m -  

p r o p e r ,  s i n c e  it d i d  n o t  s t a n d  o u t  o r  i n d i c a t e  d a n g e r s .  ( R  1324) . 
2 .  H e  t e s t i f i e d  t h a t  t h e  wrong " s i g n a l "  word had 

been used and t h a t  t h e  l a b e l  s h o u l d  have s a i d  "Danger,"  a s  opposed 

t o  "Warning." ( R  1324-25).  H e  f e l t  Acrylamide was a  po i son  and a  

n e u r o t o x i n  and,  a s  s u c h ,  s h o u l d  be l a b e l e d  i n  a  f a s h i o n  t o  m o t i v a t e  

p e o p l e  t o  t r e a t  t h e  chemical  w i t h  r e s p e c t .  ( R  1 3 2 5 ) .  H e  found one  

i s o l a t e d  CYANAMID p u b l i c a t i o n ,  which m i s t a k e n l y  termed Acrylamide 

" h i g h l y  t o x i c , "  and t h i s  l e d  him t o  b e l i e v e  t h a t  t h e  p r o d u c t  was a  

"po i son"  and s h o u l d  be  so  l a b e l e d .  H e  f e l t  t h a t  e v i d e n t l y  t h e  pro-  

d u c t  c o u l d  k i l l  o r  permanent ly  i n j u r e .  F i n a l l y ,  and m o s t  impor tan t -  

l y ,  h i s  t e s t i m o n y  was t h a t  t h e  CYANAMID l a b e l  was a  " t e r r i b l e  m i s -  

r e p r e s e n t a t i o n , "  presumably because  t h e  l a b e l  d i d  n o t  s a y  t h a t  

Acrylamide w i l l  c a u s e  ne rvous  sys tem d i s t u r b a n c e s .  ( R  1 3 4 5 ) .  

3.  D r .  C u n i t z  a l s o  reviewed t h e  minutes  o f  t h e  

CYANAMID Labe l  C o m m i t t e e  and t e s t i f i e d  t h a t ,  i n  h i s  o p i n i o n ,  

C Y A N A M I D ' s  warnings  g o t  weaker t o  some e x t e n t  o v e r  t i m e .  ( R  1 3 3 5 ) .  

H e  d i d  acknowledge t h a t  t h e  recommended l a b e l i n g  s t a n d a r d  f o r  

h i g h l y  t o x i c  chemica l s  r e q u i r e s  a  s k u l l  and c r o s s b o n e s  and t h e  u s e  

o f  t h e  word danger ;  whereas ,  t h e  l a b e l i n g  s t a n d a r d  i n  t h e  i n d u s t r y  

f o r  t o x i c  c h e m i c a l s  does  n o t  a l l o w  t h e  u s e  o f  e i t h e r  and  d i r e c t s  

i n s t e a d  t h e  s i g n a l  word "Warning." ( R  1 3 6 2 ) .  Cun i t z  a g r e e s  t h a t  

you can o v e r - l a b e l ,  b u t  would p r e f e r  o v e r - l a b e l i n g  t o  under-  

l a b e l i n g .  ( R  1371,  1374) . 
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B .  CYANAMID'S L a b e l i n g  Exper t  - D r .  C .  Boyd S h a f f e r .  

D r .  S h a f f e r  h a s  a  Ph.D. i n  c h e m i s t r y  and b i o l o g y  and 

worked f o r  e l e v e n  y e a r s  f o r  t h e  Mellon I n s t i t u t e  i n  t h e  f i e l d  o f  

chemica l  t o x i c i t y .  H e  t h e n  jo ined  CYANAMID, where h e  worked from 

1952 t o  1980.  D r .  S h a f f e r  was t h e  D i r e c t o r  o f  Toxicology and ,  from 

1957 th rough  1980,  was on t h e  CYANAMID Label  Committee. ( R  737-41) 

During t h a t  t i m e ,  h e  was i n  c h a r g e  o f  d e s i g n i n g  t o x i c i t y  s t u d i e s  

f o r  p r o d u c t s  and r e v i e w i n g  a v a i l a b l e  s c i e n t i f i c  l i t e r a t u r e  on  t h e  

company's p r o d u c t s .  

D r .  S h a f f e r  t e s t i f i e d ,  w i t h o u t  c o n t r a d i c t i o n ,  t h a t ,  

a c c o r d i n g  t o  t h e  i n d u s t r y  and government s t a n d a r d s ,  Acrylamide was 

2  
a  t o x i c ,  a s  opposed t o  h i g h l y  t o x i c ,  s u b s t a n c e .  ( R  753-60).  

D r .  S h a f f e r  reviewed t h e  sys tem o f  l a b e l i n g  s u b s t a n -  

ces i n  t h e  u n i t e d  S t a t e s  and  t h e n  r e l a t e d  t h a t  sys tem t o  t h e  deve- 

lopment  o f  t h e  company's AM-9 l a b e l .  H e  d e s c r i b e d  how t h e  warning 

changed from t h e  word " n e u r o t o x i c "  t o  i t s  p r e s e n t  language because  

i t  was f e l t  t h a t  it  would b e  u n d e r s t a n d a b l e  i n  t h a t  form. ( R  7 7 2 ) .  

S i m i l a r l y ,  t h e  warning "may c a u s e  p a r a l y s i s  o f  l e g s  and arms" was 

d e l e t e d ,  because  t h e  company was concerned a b o u t  p o t e n t i a l  neuro-  

l o g i c a l  problems t h a t  c o u l d  a r i s e  b e f o r e  a  r e a c t i o n  reached  t h e  

2 
The Manufactur ing  Chemists  A s s o c i a t i o n  h a s  e s t a b l i s h e d  g u i d e l i n e s  
f o r  chemica l s  t h a t  may - a d v e r s e l y  a f f e c t  humans. T h e i r  t o x i c i t y  i s  
keyed t o  t h e  q u a n t i t y  o f  a  chemical  needed t o  k i l l  a  c e r t a i n  p e r -  
c e n t a g e  o f  l a b o r a t o r y  r a t s .  Although i n c o r r e c t l y  r e f e r r e d  t o  i n  
t h e  t e x t  o f  one  CYANAMID p u b l i c a t i o n  a s  " h i g h l y  t o x i c , "  t h e  r e c o r d  
was u n c o n t r a d i c t e d  t h a t ,  whether  e v a l u a t e d  a c c o r d i n g  t o  i n g e s t i o n ,  
i n h a l a t i o n  o r  a b s o r p t i o n  s t a n d a r d s ,  Acrylamide was n o t  h i g h l y  
t o x i c .  I t  i s  o n l y  t h o s e  h i g h l y  t o x i c  s u b s t a n c e s  which a r e  a l lowed  
t o  c a r r y  t h e  "Poison"  and "Danger" l a b e l s ,  a s  w e l l  a s  t h e  s k u l l  
and c r o s s b o n e s  symbol. 
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l e v e l  o f  p a r a l y s i s .  Accordingly ,  t h e  warning was changed t o  r ead  

t h a t  r epea t ed  c o n t a c t  "may cause  nervous sys tem d i s t u r b a n c e s . "  

D r .  S h a f f e r  t hen  t e s t i f i e d  t h a t  n o t  eve ry  human 

b e i n g  who comes i n  c o n t a c t  w i t h  Acrylamide r e a c t s  a d v e r s e l y ,  n o r  

a r e  n e u r o l o g i c a l  problems a  neces sa ry  r e s u l t  of exposure  i n  people  

who do r e a c t .  ( R  778-79, 781-82, see a l s o  R 851, 844 ) .  F u r t h e r ,  

t h e  r eco rd  was uncon t r ad i c t ed  t h a t  no one had d i e d  a s  a  r e s u l t  of  

Acrylamide exposure  and t h a t  most exposed workers who s u f f e r e d  

adve r se  e f f e c t s  recovered  s u b s t a n t i a l l y ,  i f  n o t  comple te ly .  ( R  793, 

1450, 9 1 4 ,  890, 851 ) .  Because o f  t h e s e  f a c t s  and because  o f  t h e  

a p p l i c a b l e  s t a n d a r d s ,  D r .  S h a f f e r  concluded t h a t  t h e  AM-9 

l a b e l i n g  was proper  i n  a l l  r e s p e c t s  and t h a t  t h e  use  o f  t h e  words 

"Danger" o r  "Poison" o r  t h e  s k u l l  and c rossbones  symbol would be 

c o n t r a r y  t o  good l a b e l i n g  p r a c t i c e s  and would n o t  r e s u l t  i n  a  

" b e t t e r "  o r  a  " s t r o n g e r "  warning l a b e l .  
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P O I N T S  ON APPEAL/REvIEW 

P O I N T  I ON APPEAL/REVIEW 

WHETHER THE T R I A L  COURT COMMITTED REVERSIBLE ERROR I N  

DENYING CYANAMID'S MOTION FOR DIRECTED VERDICT ON THE 

I S S U E  OF  P U N I T I V E  DAMAGES AND I N  SUBMITTING THE P U N I -  

T I V E  DAMAGES I S S U E  TO THE JURY AND WHETHER THE FOURTH 

D I S T R I C T  ERRED I N  AFFIRMING THOSE D E C I S I O N S .  

P O I N T  I1 ON APPEAL/REVIEW 

WHETHER THE T R I A L  COURT COMMITTED REVERSIBLE ERROR I N  

NOT GRANTING CYANAMID'S MOTION FOR NEW T R I A L  ON L I A -  

B I L I T Y  AND COMPENSATORY DAMAGES OR I N  NOT REMITTING 

ROY'S  COMPENSATORY DAMAGE AWARD. 



SUMMARY OF ARGUMENT 

This  c a s e  i s  d i f f e r e n t  than  most r e p o r t e d  produc ts  l i a b i l i t y  

d e c i s i o n s  i n  F l o r i d a  and i s  d i f f e r e n t  than  every  r e p o r t e d  d e c i s i o n  

on p u n i t i v e  damages i n  p roduc ts  l i a b i l i t y  c a s e s  i n  F l o r i d a .  The 

a t t a c k  h e r e  i s  a g a i n s t  t h e  manufacturer  o f  an extremely u s e f u l  pro- 

duc t  which has  an i n h e r e n t  c h a r a c t e r i s t i c  t h a t  i s  dangerous t o  some 

people  who come i n  c o n t a c t  wi th  it. CYANAMID knew o f  t h e  i n h e r e n t  

r i s k s  i n  i t s  product  (because i t  d iscovered  and d i s c l o s e d  i t ) ,  b u t  

has  been found l i a b l e  f o r  both compensatory and p u n i t i v e  damages be- 

cause  a  p l a i n t i f f ' s  e x p e r t  opined t h a t  t h e  warning l a b e l  was n o t  

on ly  wrong, b u t  was a  t e r r i b l e  mi s rep re sen ta t ion .  

To t h e  e x t e n t  t h a t  F l o r i d a  law al lows p u n i t i v e  damages i n  a  

p roduc ts  ca se ,  it i s  based upon a c t u a l  ( a s  opposed t o  c o n s t r u c t i v e )  

knowledge o f  a  d e f e c t  i n  t h e  product  and f l a g r a n t  opp res s ive  mar- 

k e t i n g  o f  t h e  produc t  t h e r e a f t e r .  Contrary  t o  t h e  Fourth D i s t r i c t ' s  

d e c i s i o n  i n  t h i s  c a s e ,  t h e  " d e f e c t "  of  which CYANAMID must have been 

aware a s  a  p re lude  t o  p u n i t i v e  damages i s  no t  t h e  i n h e r e n t l y  danger-  

ous c h a r a c t e r i s t i c  o f  t h e  produc t ,  b u t  i s  t h e  a l l e g e d  inadequacy o f  

t h e  warning. CYANAMID must f u r t h e r  have been shown t o  have the re -  

a f t e r  marketed AM-9, f u l l y  aware t h a t  a  s imple  change i n  t h e  warning 

could  have c o r r e c t e d  t h e  problem. 

I n  f a c t ,  t h e  record  i n  t h i s  ca se  shows met iculous  a t t e n t i o n  t o  

t h e  s a f e t y  o f  i t s  workers and t h e  p u b l i c  who might come i n  c o n t a c t  

with AM-9. The l a b e l  which was reviewed p e r i o d i c a l l y  reasonably  

por t rayed  t h e  r i s k s  of exces s ive  exposure t o  AM-9 wi thout  "over- 

warning" t h e  p u b l i c  and,  thereby  des t roy ing  t h e  e f f i c a c y  o f  t h e  
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warning sys tem i n  t h e  Uni ted  S t a t e s .  

With t h e  p u n i t i v e  damage award s t r i c k e n ,  two o t h e r  f a c t o r s  

need t o  be  add re s sed .  The f i r s t  i s  t h a t  a  system which a l l ows  a  

manufac tu re r  such a s  t h i s  t o  have p u n i t i v e  damages a s s e s s e d  a g a i n s t  

i t  and t o  have t h a t  p u n i t i v e  damage award a f f i r m e d  (two t o  one)  by 

an  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  obv ious ly  h a s  i n s u f f i c i e n t  o r  i n c o r -  

rect  g u i d e l i n e s  f o r  c o u r t s  and j u r i e s  t o  u se .  The re fo r e ,  a s  e v i -  

denced i n  t h e  White and Como c a s e s ,  a  s t r i c t  adherence  t o  t h e  c r i m i -  

n a l  manslaughter  s t a n d a r d  shou ld  be imposed i n  warning and a l l  o t h e r  

p o s s i b l e  p u n i t i v e  damage c a s e s .  

Secondly ,  because  t h e  t r i a l  was t a i n t e d  w i t h  t h e  i n t r o d u c t i o n  

o f  CYANAMID'S n e t  wor th  and r e l a t e d  p u n i t i v e  damage arguments ,  t h e  

r e v e r s a l  o f  t h e  p u n i t i v e  damage award w i l l  n o t  undo t h e  wrong c r e a -  

t e d  by t h e  P l a i n t i f f ' s  c l a im  f o r  p u n i t i v e  damages i n  t h e  t r i a l  c o u r t  

Accord ing ly ,  a  new t r i a l  on l i a b i l i t y  and compensatory damages i s  

mandated. 

S i m i l a r l y ,  t h e  g r o s s l y  e x c e s s i v e  award t o  ROY i n  l i g h t  o f  t h e  

marg ina l  ev idence  o f  any e f f e c t  caused by h i s  exposure  t o  AM-9 re- 

q u i r e s  a  new t r i a l  on l i a b i l i t y  and compensatory damages. 
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A R G U M E N T  

POINT I ON APPEAL/REVIEW 

THE TRIAL COURT COMMITTED REVERSIBLE ERROR I N  DENYING 

CYANAMID'S MOTION FOR DIRECTED VERDICT ON THE ISSUE OF 

PUNITIVE DAMAGES AND I N  SUBMITTING THE PUNITIVE DAM- 

AGES ISSUE TO THE J U R Y  AND THE FOURTH DISTRICT ERRED 

I N  AFFIRMING THOSE DECISIONS. 

A.  I n t r o d u c t i o n .  

A t  t h e  o u t s e t ,  i t  i s  e s s e n t i a l  t o  n o t e  what t h i s  c a s e  i s  

and what t h i s  c a s e  i s  n o t .  I n  t h e  v e r n a c u l a r  o f  p r o d u c t s  l i a b i l i t y  

law,  t h i s  i s  a "warning" c a s e  and i s  n o t  t h e  more o r d i n a r y  c a s e  i n  

which t h e  p roduc t  i t s e l f  i s  a l l e g e d  t o  be  d e f e c t i v e .  

The p roduc t  i n  t h i s  c a s e ,  AM-9, was n o t  i n c o r r e c t l y  

des igned  o r  manufactured.  The d i f f i c u l t y  i s  t h a t  t h i s  v a l u a b l e  

and u s e f u l  p roduc t  i s  one which h a s  some r i s k s  i n h e r e n t  i n  i t s  

chemica l  makeup, which make some peop le  exposed t o  i t  s u f f e r  some 

r e a c t i o n  and make some p o r t i o n  o f  t h o s e  peop l e  who do r e a c t  s u f f e r  

some n e u r o l o g i c a l  d i s t u r b a n c e s .  

CYANAMID h a s ,  a t  a l l  t i m e s ,  acknowledged t h a t  it knew 

-- had a c t u a l  knowledge -- o f  t h e  "dangerous" c h a r a c t e r  o f  AM-9. 

A f t e r  a l l ,  i t  was CYANAMID t h a t  d i s cove red  and exp lo r ed  t h e  n a t u r e  

o f  Acrylamide and t h e n  i n s u r e d  t h a t  t h a t  i n fo rma t ion  was pub l i shed  

f o r  t h e  s c i e n t i f i c  and medical  communities.  I n  a  "warning" c a s e ,  

however, t h a t  acknowledgment -- knowledge o f  an  i n h e r e n t l y  dangerous 

c o n d i t i o n  -- does  n o t  end t h e  i n q u i r y ,  b u t  merely  beg in s  i t .  
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B. L i a b i l i t y  f o r  Compensatory Damages -- Standard  i n  a  

Warning Case. 

The F l o r i d a  s t a n d a r d  t o  u se  i n  de t e rmin ing  whether  t h e r e  

i s  l i a b i l i t y  f o r  compensatory damages i n  a  warning c a s e  was s u c c i n c t  

l y  set  f o r t h  i n  t h i s  C o u r t ' s  semina l  d e c i s i o n  i n  Tampa Drug Co. v .  

Wai t ,  103 So.2d 603, 609 ( F l a .  1 9 5 8 ) :  

The burden remains  on one  who c l a ims  a  n e g l i g e n t  
f a i l u r e  t o  warn of  a n  i n h e r e n t  danger  t o  prove 
t h a t  t h e  d i s t r i b u t o r  knew, o r  by t h e  e x e r c i s e  o f  
r e a s o n a b l e  c a r e .  shou ld  have known. o f  t h e  ~ o t e n -  
t i a l  danger  and i n  t h e  r ea sonab l e  c o u r s e  o f  h i s  
b u s i n e s s  shou ld  be a b l e  t o  f o r e s e e  t h e  p o s s i b l e  
u se s  o f  t h e  commodity, a s  w e l l  a s  t h e  
damage o r  i n j u r y  t h a t  might  r e s u l t  from such use .  

I n  t h i s  c a s e ,  CYANAMID had " a c t u a l  knowledge" and t h e r e b y  

knew of t h e  i n h e r e n t  danger  i n  i t s  p roduc t ,  AM-9. Accordingly ,  

t h i s  Cour t  i n  Wait a g a i n  recogn ized  t h e  o b l i g a t i o n  t h e  manufac tu re r  

h a s  under t h o s e  c i rcumstances :  

Th i s  du ty  s imply  i s  t o  t a k e  r e a s o n a b l e  precau-  
t i o n s  t o  supp ly  u s e r s  w i t h  a n  adequa t e  warning 
n o t i c e  t h a t  would p l a c e  them on t h e i r  guard  
a g a i n s t  t h e  harmful  consequences t h a t  might  
r e s u l t  from use  o f  t h e  commodity. 

103 So.2d a t  608. See a l s o  Edwards v .  C a l i f o r n i a  Chemical Co.,  245 

So.2d 259 ( F l a .  4 t h  DCA 1 9 7 1 ) .  

C .  L i a b i l i t y  f o r  P u n i t i v e  Damages - Standards  i n  Produc t s  

L i a b i l i t v  Cases .  

I n  t h e  o r d i n a r y  p r o d u c t s  l i a b i l i t y  c a s e  where a  p u n i t i v e  

damage i s s u e  a r i s e s ,  t h e  focus  i s ,  and shou ld  b e ,  (1) on t h e  manu- 

f a c t u r e r ' s  a c t u a l  knowledge o f  t h e  d e f e c t  i n  t h e  p r o d u c t ,  and ( 2 )  

on an  a n a l y s i s  o f  what ,  i f  any,  p o s i t i v e  a c t i o n  ( o r  n e g a t i v e  con- 



cea lment )  o c c u r s  because  o f  t h a t  knowledge. See  A t l a s  P r o p e r t i e s ,  

I n c .  v .  Did ich ,  213 So.2d 278 ( F l a .  3d DCA 1 9 6 8 ) ,  w r i t  d i s c h .  226 

So.2d 684 ( F l a .  1 9 6 9 ) ;  American Motors Corp. v .  E l l i s ,  403 So.2d 459 

( F l a .  4 t h  DCA 1 9 8 1 ) ;  P i p e r  A i r c r a f t  Corp. v .  C o u l t e r ,  426 So.2d 1108 

( F l a .  4 t h  DCA 1 9 8 3 ) .  See a l s o  Sparks  v. C o n s o l i d a t e d  Aluminum Co., 

679 S.W.2d 348 (Mo. App. 1 9 8 4 ) ;  Hale  v.  F i r e s t o n e  T i r e  & Rubber Co., 
7 

756 F.2d 1322 ( 8 t h  C i r .  1985) ( a p p l y i n g  Missour i  l a w ) .  

I n  a  warn ing  c a s e ,  however,  i f  p u n i t i v e  damages a r e  t o  be  

c o n s i d e r e d ,  t h e  f o c u s  must a l s o  be  (1) on t h e  m a n u f a c t u r e r ' s  a c t u a l  

knowledge o f  t h e  d e f e c t  -- t h e  warning i t s e l f  -- ( a s  opposed t o  t h e  

manufac tu re r  ' s a c t u a l  knowledge o f  t h e  n a t u r e  o f  t h e  p r o d u c t )  , and 

( 2 )  on t h e  m a n u f a c t u r e r ' s  a c t i o n  o r  i n a c t i o n  which f o l l o w s  t h e  re- 

c e i p t  of  t h a t  knowledge. From t h i s  p e r s p e c t i v e ,  a  r ev iew o f  t h e  

s t a n d a r d  c r e a t e d  by t h e  F o u r t h  D i s t r i c t  below i s  i m p e r a t i v e .  The 

c o u r t  t h e r e  s t a t e d  : 

When it comes t o  p u n i t i v e  damages, however,  a s  
c o n t r a s t e d  w i t h  mere l i a b i l i t y ,  w e  c a n n o t  en- 
v i s a g e  t h e  l e v e l  of  i n t e n t  o r  c o n s c i o u s  i n d i f -  
f e r e n c e  r e q u i r e d  t o  impose p u n i t i v e  damages, 
a b s e n t  knowledge o r  o p p o r t u n i t y  t o  know. 

American Cyanamid Co. v .  Roy, 466 So.2d 1079,  1083 ( F l a .  4 t h  DCA 

1 9 8 4 ) .  

T h i s  t e s t  o f  "knowledge" must  be  compared w i t h  a  s i m i l a r  

r e f e r e n c e  i n  t h e  c a s e  o f  ~ o h n s - M a n v i l l e  S a l e s  Corp. v .  J a n s s e n s ,  463 

So.2d 242, 249 ( F l a .  1st DCA 1 9 8 4 ) ,  review d e n i e d  467 So.2d 999 ( F l a  

1 9 8 5 ) .  The c o u r t  t h e r e  s t a t e d :  
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A l e g a l  b a s i s  f o r  p u n i t i v e  damages i s  e s t a b -  
l i s h e d  i n  p roduc t s  l i a b i l i t y  c a s e s  where t h e  
manufac tu re r  i s  shown t o  have knowledge t h a t  
i t s  p roduc t  i s  i n h e r e n t l y  dangerous t o  pe r -  
sons  o r  p r o p e r t y  and t h a t  i t s  con t i nued  u se  
i s  l i k e l y  t o  c ause  i n j u r y  o r  d e a t h ,  b u t  never-  
t h e l e s s  c o n t i n u e s  t o  market  t h e  p roduc t  w i thou t  
making f e a s i b l e  m o d i f i c a t i o n s  t o  e l i m i n a t e  t h e  
danger  o r  making adequa te  d i s c l o s u r e  and warn- 
i n g  of  such danger .  

I That  s t a n d a r d  and t h e  Four th  D i s t r i c t ' s  below i s  c o r r e c t  

i n  t h e  t r a d i t i o n a l  d e f e c t  c a s e ,  b u t  i n  a  warning c a s e ,  knowledge 

o f  t h e  p r o d u c t ' s  i n h e r e n t  danger  ( L e t  a l o n e  m e r e  " o p p o r t u n i t y  t o  

know") s imply  c r e a t e s  t h e  o b l i g a t i o n  t o  warn. To pun i sh  a  warning 

1 c a s e  de f endan t ,  i t  must be  e s t a b l i s h e d  t h a t  t h a t  manufac tu re r  knew 

t h e  warning was d e f e c t i v e  and d i d  n o t h i n g  abou t  it! To h o l d  o t h e r -  

w i s e  would change eve ry  warning c a s e  i n t o  a  p u n i t i v e  damage c a s e  by 

v i r t u e  o f  t h e  knowledge ( o r  c o n s t r u c t i v e  knowledge) o f  t h e  p r o d u c t ' s  
3 

i n h e r e n t  c h a r a c t e r i s t i c s .  

D.  P r e s e n t  S t a t e  o f  F l o r i d a ' s  P u n i t i v e  Damage Law i n  

Produc t s  L i a b i l i t y  Cases .  

Although n o t  p r o d u c t s  l i a b i l i t y  c a s e s  themse lves ,  any 

i n q u i r y  i n t o  t h e  a p p r o p r i a t e  s t a n d a r d  t o  be used i n  a  p u n i t i v e  dam- 

age  c a s e  i n  F l o r i d a  h a s  t o  beg in  w i th  t h i s  C o u r t ' s  two r e c e n t  d e c i -  

s i o n s  i n  White C o n s t r u c t i o n  Co. v .  DuPont, 455 So.2d 1026 ( F l a .  

3 
To g i v e  t h e  J o h n s - ~ a n v i l l e  c o u r t  i t s  due ,  a l t hough  t h e  quo ted  
language was t e c h n i c a l l y  from a  warning c a s e ,  it was a  c a s e  i n  
which t h e  manufac tu re r  gave a b s o l u t e l y  no warning and t r i e d  t o  
h i d e  i t s  knowledge o f  t h e  danger .  ~hus,although Johns-Manvi l l e ' s  
knowledge o f  t h e  danger  was a  p r e l i m i n a r y  s t e p  i n  e s t a b l i s h i n g  
compensatory damage l i a b i l i t y ,  i t  was a c t u a l l y  Johns-Manvi l le ' s  
a c t u a l  knowledge t h a t  i t s  warning was i nadequa t e  (because  t h e r e  
was none) t h a t  gave r i se  t o  t h e  j u ry  i s s u e  on p u n i t i v e  damage c l a i m  
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1984) ,  and - Como O i l  Co. v .  O'Loughlin, 466 So.2d 1061 ( F l a .  1985) .  

I n  White, t h i s  Court e i t h e r  changed t h e  tone  and d i r e c t i o n  o f  puni- 

t i v e  damage law i n  F l o r i d a ,  o r  a t  l e a s t  r e tu rned  t o  t h e  compass 

heading e s t a b l i s h e d  by t h i s  Court i n  Carraway v .  Reve l l ,  116 So.2d 

16 (F l a .  1959) . Each o f  t h e s e  t h r e e  c a s e s  r e j e c t s  t h e  concept t h a t  

g r o s s  negl igence by i t s e l f  i s  s u f f i c i e n t  t o  j u s t i f y  t h e  impos i t ion  

o f  p u n i t i v e  damages. They focus  i n s t e a d  upon a  s t anda rd  t h a t  i s  

e q u i v a l e n t  t o  t h a t  necessary  t o  s u s t a i n  a  conv ic t ion  f o r  man- 

s l a u g h t e r .  A s  White -- noted ,  quo t ing  from f o o t n o t e  1 2  i n  t h e  - Carraway 

d e c i s i o n ,  t h i s  s t anda rd  r e q u i r e s  f l a g r a n t  conduct ,  an e n t i r e  want 

o f  c a r e  which would r a i s e  t h e  presumption of  a  conscious  i n d i f f e r -  

ence ,  o r  wantonness o r  r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  

o t h e r s .  See a l s o  U. S. Concrete Pipe Co. v.  Bould, 437 So.2d 1061 

( F l a .  1983) .  

Although it i s  perhaps a  somewhat semant ic  argument, 

t h i s  Court  i n  Como i n t e r p r e t e d  White a s  ho ld ing  " t h a t  t h e  degree  of 

negl igence necessary  f o r  p u n i t i v e  damages i s  w i l l f u l  and wanton 

misconduct e q u i v a l e n t  t o  c r i m i n a l  manslaughter ."  466 So.2d a t  1062. 

These two d e c i s i o n s ,  Como and White, may n o t  be imme- 

d i a t e l y  t r a n s l a t a b l e  i n t o  a  s t anda rd  a p p l i c a b l e  t o  p roduc ts  l i a -  

b i l i t y  c a s e s ,  because both -- Como and White d e a l  p r i m a r i l y  wi th  "one- 

s h o t "  a c c i d e n t s  r a t h e r  t han  a  long course  of d e a l i n g .  On t h e  o t h e r  

hand, Como, and t o  a  l e s s e r  e x t e n t ,  White d i d  add res s  f a c t u a l  

s i t u a t i o n s  i n  which t h e  p l a i n t i f f  unsucces s fu l ly  based t h e  p u n i t i v e  

damage c la im on a  p a t t e r n  o f  c o r p o r a t e  a c t i v i t y  p r i o r  t o  t h e  
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i n c i d e n t  i n  q u e s t i o n ,  s u g g e s t i n g  a  "shabby" o p e r a t i o n  worthy o f  

punishment.  I d .  With t h a t  i n  mind, i t  i s  a p p r o p r i a t e  now t o  look  

a t  t h e  pr imary d i s t r i c t  c o u r t  d e c i s i o n s  i n  F l o r i d a  which have con- 

s i d e r e d  and imposed p u n i t i v e  damages i n  p r o d u c t s  l i a b i l i t y  s e t t i n g s .  

The s i x  c a s e s  which most e x t e n s i v e l y  d i s c u s s  t h e  q u e s t i o n  

o f  p u n i t i v e  damages i n  p r o d u c t s  l i a b i l i t y  c a s e s  a r e  Wolmer v .  

C h r y s l e r  Corp. ,  474 So.3d 834 ( F l a .  4 t h  DCA 1 9 8 5 ) ;  Johns-Manvil le  

S a l e s  Corp. v.  J a n s s e n s ,  463 So.2d 242 ( F l a .  1st  DCA 1 9 8 4 ) ;  Toyota 

Motor Co. v .  Moll ,  438 So.2d 192 ( F l a .  4 t h  DCA 1 9 8 3 ) ;  P i p e r  A i r c r a f t  

Corp. v .  C o u l t e r ,  426 So.2d 1108 ( F l a .  4 t h  DCA 1 9 8 3 ) ;  American 

Motors Corp. v .  E l l i s ,  403 So.2d 459 ( F l a .  5 t h  DCA 1 9 8 1 ) ;  and Dorsey 

v .  Honda Motor Co., 655 F.2d 650 ( 5 t h  C i r .  1981) ( a p p l y i n g  F l o r i d a  - 

l a w ) .  With t h e  excep t i on  o f  t h e  Johns-Manvil le  c a s e ,  t h e  o t h e r  

f i v e  c a s e s  a r e ,  by t h e i r  p r i n c i p a l  n a t u r e ,  n o t  "warning" c a s e s .  

N e v e r t h e l e s s ,  t h e r e  runs  th rough  t h e s e  f i v e  c a s e s  a  common t h r e a d  

which i s  h e l p f u l  i n  app ly ing  t h e  White/Como r u l e  t o  a  warning c a s e  

such a s  t h a t  b e f o r e  t h i s  Cour t .  

I n  each o f  t h e  f i v e  t r a d i t i o n a l  " d e f e c t "  c a s e s ,  t h e r e  

was a  p r e c i s e l y  d e f i n e d  d e f e c t  t h a t  was s a i d  t o  cause  o r  c o n t r i b u t e  

t o  t h e  c a u s a t i o n  o f  t h e  damages i n  q u e s t i o n .  More s i g n i f i c a n t l y ,  

i n  each c a s e ,  t h e r e  was d i r e c t  ev idence  t h a t  t h e  de f endan t  had 

4 
There a r e  r e p o r t e d  d e c i s i o n s  i n  F l o r i d a  r e j e c t i n g  p u n i t i v e  damages 
i n  c e r t a i n  c a s e s .  None o f  t h e s e ,  however, c o n t a i n s  any g e n e r a l l y  
a p p l i c a b l e  p r i n c i p l e s  u s e f u l  i n  gu id ing  t h e  conduct  of  manufactur-  
ers  o r  o f  o t h e r  c o u r t s .  See  D e t r o i t  Marine Engineer ing ,  I nc .  v .  
Maloy, 419 So.2d 687 ( F l a .  1st DCA 1982) ; Auto S p e c i a l t i e s  Mfg. C o .  
v .  Boutwel l ,  335 So.2d 291 ( F l a .  1st DCA 1 9 7 6 ) ;  Conso l ida ted  Alu- 
minum Corp. v .  Hunt t ,  425 So.2d 1156 ( F l a .  3d DCA 1 9 8 2 ) .  
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a c t u a l  knowledge ( a s  opposed t o  should have known/constructive 

knowledge) o f  t h e  p r e c i s e  d e f e c t  t h a t  caused t h e  a c c i d e n t .  

I n  Wolmer, C h r y s l e r ' s  c r a s h  t e s t i n g  gave i t  a c t u a l  know- 

l edge  of  c o n t a c t  problems between t h e  f u e l  tank and t h e  shock 

abso rbe r  and of f u e l  l eakage  from t h e  f i l l e r  t u b e ,  a l l  o f  which 

caused i t  t o  s t a t e  i n  an i n t e r - o f f i c e  memorandum t h a t  t h e  model 

on ly  "marginal ly"  met f u e l  system requirements .  I n  Moll,  Toyota ' s  

own r e s e a r c h  convinced t h e  company where t h e  s a f e s t  p l ace  f o r  a  

f u e l  t ank  was; whereupon t h e  company c o r r e c t e d  t h e  l o c a t i o n  o f  t h e  

tank f o r  one 1972 model and f o r  a l l  1973 models, except  t h e  one i n  
5 

ques t ion .  I n  P i p e r ,  t h e  company l ea rned  from i t s  own t e s t  p i l o t  

t h a t  it had a  d e f e c t i v e l y  designed door r e q u i r i n g  mod i f i ca t ion .  I n  

E l l i s ,  -- A M C ' s  own eng inee r s  recommended t h a t  t h e  gas tank be r e l o c a -  

t e d  t o  a  f e a s i b l e  l o c a t i o n  f o r  s a f e t y  reasons .  F i n a l l y ,  i n  -- Dorsey, 

Honda's own eng inee r s  had recommended p r a c t i c a l  ways of improving 

t h e  v e h i c l e ' s  c rashwor th iness ,  which w e r e  c o n s i s t e n t  wi th  Honda's 

goa l  o f  keeping t h e  c a r  smal l .  

Coupled with  t h i s  c o n s i s t e n t  t h r ead  of  a c t u a l  and d e f i n i -  

t i v e  knowledge o f  t h e  e x i s t e n c e  o f  t h e  d e f e c t  was no evidence i n  any 

c a s e  o f  - any c o r p o r a t e  a c t i o n  t o  e l i m i n a t e  o r  a t  l e a s t  ame l io ra t e  t h e  

magnitude o f  t h e  problem t h a t  t h e  known d e f e c t  caused.  S i m i l a r l y ,  

no defendant  made - any e f f o r t  t o  i s s u e  a  warning of  t h e s e  problems. 

Indeed,  i n  t h e  E l l i s  c a s e ,  t h e  e n g i n e e r s '  recommendations were spe- 

c i f i c a l l y  r e j e c t e d  i n  f a v o r  o f  maximizing p r o f i t s  ( i n  t h e  f a c e  o f  a  

' ~ o ~ o t a  a l s o  l ea rned  i n  i t s  1966 t o  1967 c r a s h  t e s t s  t h a t  it had 
problems wi th  a  r i g i d  f i l l e r  p ipe .  
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remediable problem),  whi le  i n  P i p e r ,  t h e  p i l o t ' s  recommendation 

about  t h e  door  was n o t  on ly  over r idden ,  b u t  he  was d i r e c t e d  t o  des-  

t r o y  a l l  w r i t t e n  t e s t  r e p o r t s ,  s o  a s  t o  e l i m i n a t e  t h e  evidence of  

h i s  recommendation. 

The Johns-Manville c a s e ,  t h e  s i x t h  o f  t h e  primary puni- 

t i v e  damage c a s e s ,  i s  t h e  on ly  one t h a t  i n  a s ense  i s  a t r u e  

"warning" ca se .  There,  Johns-Manville had a c t u a l  knowledge, a s  

e a r l y  a s  t h e  1 9 3 0 1 s ,  t h a t  it was manufacturing a product  which had 

an i n h e r e n t  danger.  Rather  than  f o s t e r i n g  t h e  s c i e n t i f i c  commu- 

n i t y ' s  f u r t h e r  knowledge o f  t h e  adverse  e f f e c t  o f  i t s  product  and 

pub l i sh ing  t h e  r e s u l t s  of  t hose  s t u d i e s  ( a s  CYANAMID has  cons i s -  

t e n t l y  done ) ,  Johns-Manville coerced a u t h o r s  t o  change t h e  r e s u l t s  

of  "independent" s t u d i e s  i n  some cases  and o u t r i g h t  blocked t h e  

p u b l i c a t i o n  o f  o t h e r  adverse  s t u d i e s  t o  avoid  t h e  "word g e t t i n g  o u t .  

Add i t i ona l ly ,  u n l i k e  CYANAMID1s program o f  i n d u s t r i a l  hygiene which 

was implemented s o  a s  t o  reduce t h e  r i s k  t h a t  CYANAMID1s  employees 

might be h u r t  by i t s  Acrylamide produc t ,  Johns-Manville was d e l i -  

b e r a t e l y  wi thhold ing  in format ion  from i t s  employees a s  t o  t h e  n a t u r e  

o f  t h e  employees1 own a s b e s t o s i s .  F i n a l l y ,  when t h e  medical  d i r e c -  

t o r  o f  Johns-Manville s p e c i f i c a l l y  recommended t h e  c r e a t i o n  o f  

warnings,  t h e  d e c i s i o n  was r e j e c t e d  by management because it was 

a n t i c i p a t e d  t h a t  t h a t  would h u r t  t h e  s a l e s  of  t h e  company. 

From t h i s ,  i t  can be seen  t h a t  wh i l e  Johns-Manville was 

a "warning" c a s e ,  it was n o t  a ques t ion  o f  a l l e g e d l y  - inadequa te  

warning, b u t  r a t h e r  one o f  - no warnings a t  a l l .  Beyond t h a t ,  i t  was 
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a  ca se  where t h e  company knew i t  was supposed t o  have warnings on 

i t s  product  and d e l i b e r a t e l y  at tempted t o  change r eco rds  and sup- 

p r e s s  in format ion  so t h a t  t h e  in format ion  about  t h e  dangerous n a t u r e  

o f  t h e  product  would no t  become known. 

E .  Appl ica t ion  o f  t h e  White/Como Rule t o  These Fac t s .  

Against  t h e  background o f  t h e s e  s i x  ca ses  and i n t e r p r e t e d  

i n  l i g h t  o f  t h e  White/Como r u l e ,  i t  i s  f o r  t h i s  Court  t o  a s s e s s  

whether t h e  i s s u e  o f  p u n i t i v e  damages should have gone t o  t h e  j u ry  

i n  t h i s  c a s e .  

Unlike each and every one of  t h e  s i x  primary c a s e s  d i s -  

cussed above, t h e r e  i s  no evidence,  l e t  a lone  d i r e c t  and f i r s t h a n d  

evidence,  t h a t  CYANAMID had any a c t u a l  knowledge t h a t  i t s  c a r e f u l l y  

cons t ruc t ed  l a b e l  -- i n  accordance wi th  a l l  s t anda rds  and f r e q u e n t l y  

reviewed and t e s t e d  a g a i n s t  t h e  l a t e s t  r e sea rch  i n  t h e  f i e l d  -- was 

i n  anywise inadequa te ,  l e t  a lone  d e f e c t i v e .  While t h e  p l a i n t i f f ' s  

" expe r t "  might have c r e a t e d  a  l i a b i l i t y  ju ry  q u e s t i o n  because he  

chal lenged t h e  i n d u s t r y ' s  and government's l a b e l i n g  system i n  use  

i n  t h e  United S t a t e s ,  no evidence o f  any type  brought  t h e  knowledge 

of  t h a t  a l l e g e d  n a t i o n a l  l a b e l i n g  d e f e c t  home t o  CYANAMID. I n s t e a d ,  

a l l  of CYANAMID's  r ecords  and a l l  of  t h e  w i tnes ses  c o n s i s t e n t l y  

demonstrated a  commitment t o  good f a i t h ,  i f  no t  a b s o l u t e ,  compliance 

wi th  good engineer ing ,  chemical ,  and l a b e l i n g  p r a c t i c e s .  

Any r ead ing  o f  t h e  Fourth D i s t r i c t ' s  d e c i s i o n  below would 

sugges t  t h a t  t h a t  c o u r t  had t h e  impress ion,  o r  was a t t empt ing  t o  

g i v e  t h e  impress ion f o r  some reason ,  t h a t  CYANAMID was running a  
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"shabby" o p e r a t i o n  a k i n  t o  t h a t  u n s u c c e s s f u l l y  s u g g e s t e d  i n  Como. 

AS r e f l e c t e d  i n  CYANAMID'S u n s u c c e s s f u l  motion f o r  r e h e a r i n g  f i l e d  

by CYANAMID i n  t h e  Four th  D i s t r i c t  (A-7) and t h e  S t a t e m e n t  o f  t h e  

F a c t s  i n  t h i s  B r i e f ,  t h e  F o u r t h  D i s t r i c t  was s imply  o f f  b a s e .  

CYANAMID n o t  o n l y  p rov ided  warnings  on a l l  p r o d u c t  packages ,  b u t  

a l s o  produced and d i s s e m i n a t e d  a  w e a l t h  o f  o t h e r  e x p l a n a t o r y  i n f o r -  

mat ion  i n  pamphle t ,  manual,  p l a c a r d  and o t h e r  f o r m a t s .  A d d i t i o n a l l y  

CYANAMID h e l d  th ree -day  s e m i n a r s ,  t e a c h i n g  p e o p l e  how t o  a p p l y  

AM-9 i n  t h i s  sys tem s a f e l y  and c r e a t e d  a  s l i d e  p r o d u c t i o n  which 

a l lowed  t h a t  seminar  t o  b e  p u t  on  i n  t h e  f i e l d .  Tha t  s l i d e  seminar  

was s e n t  t o  t h e  i n t e r m e d i a t e  s u p p l i e r  f o r  i t s  u s e  s i n c e  it -- n o t  

CYANAMID -- was t h e  company s u p p l y i n g  t h e  p r o d u c t  d i r e c t l y  t o  t h e  

C i t y  o f  Hollywood. I t  n o t  o n l y  f u r t h e r e d  and funded r e s e a r c h  i n t o  

t h e  e f f e c t s  o f  AM-9, b u t  was shown t o  have l e a r n e d  from t h a t  re- 

s e a r c h  and modi f i ed  i t s  warnings  a c c o r d i n g l y .  

On Page 1083 o f  t h e  F o u r t h  D i s t r i c t ' s  o p i n i o n ,  t h e  c o u r t  

s u g g e s t s  t h a t  t h e  i n d u s t r y  g u i d e l i n e s  w e r e  l a g g i n g  b e h i n d  " c u r r e n t  

knowledge" and t h a t  t h e  AM-9 warning " u n d e r s t a t e d "  t h e  r i s k s  

a t t a c h e d  t o  t h e  u s e  o f  AM-9. There was a b s o l u t e l y  no e v i d e n c e  t h a t  

e i t h e r  s t a t e m e n t  was t r u e ,  and c o n s e q u e n t l y  t h e r e  was no b a s i s  f o r  

any r e a s o n a b l e  pe r son  t o  conc lude  t h a t  CYANAMID had demons t ra ted  o r  

e v i n c e d  a  r e c k l e s s  d i s r e g a r d  f o r  human l i f e  o r  an  e n t i r e  want o f  

c a r e ,  l e t  a l o n e  " w i l l f u l  and wanton misconduct  e q u i v a l e n t  t o  c r i m i -  

n a l  mans laugh te r . "  
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I f  t h e r e  i s  t o  be a  c o n t i n u i n g  r a t i o n a l e  f o r  t h e  e x i s -  

t e n c e  o f  p u n i t i v e  damages i n  F l o r i d a ' s  sys tem o f  t o r t  law,  t h a t  

r a t i o n a l e ,  whether  i n  a  warning c a s e  o r  n o t ,  h a s  t o  be based upon 

s o c i e t y ' s  i n t e r e s t  i n  pun i sh ing  a  wrongdoer f o r  i t s  " f l a g r a n t "  con- 

d u c t ,  and d e t e r r i n g  o t h e r s  from a c t i n g  i n  a  s i m i l a r  way. I f  t h i s  

i s  t o  be  F l o r i d a ' s  c o n t i n u i n g  p o l i c y ,  t hen  one  must look  a t  t h e  

f a c t s  o f  t h i s  c a s e ,  p r o p e r l y  viewed i n  t h e i r  a p p e l l a t e  p e r s p e c t i v e ,  

and c o n s i d e r  t h e  fo l l owing  q u e s t i o n s  a s  t o  what conduct  ~ l o r i d a  law 

i s  t r y i n g  t o  pun i sh  CYANAMID f o r  o r  t o  d e t e r  o t h e r s  from r e p e a t i n g :  

A. CYANAMID's  development o f  a  ve ry  u s e f u l  p roduc t  which 

u n f o r t u n a t e l y  ha s  some d e l e t e r i o u s  e f f e c t s  on some peop l e  who a r e  

exposed t o  i t ?  

B .  CYANAMID's  s ponso r ing ,  fund ing ,  pe r fo rming ,  and 

p u b l i s h i n g  e x t e n s i v e  r e s e a r c h  i n t o  t h e  n a t u r e  o f  t h i s  p roduc t  -- a  

r e s e a r c h  and p u b l i c a t i o n  program begun a t  t h e  v e r y  o u t s e t  o f  t h e  

p r o d u c t ' s  development and con t i nued  c o n s i s t e n t l y  t h e r e a f t e r ?  

C .  C Y A N A M I D ' s  r i g i d  compliance w i t h  e v e r y  s t a n d a r d  which 

e x i s t s  i n  t h i s  f i e l d  -- v o l u n t a r y  i n d u s t r y  s t a n d a r d s  and mandatory 

f e d e r a l  s t a n d a r d s  (U.S. DOT) -- r e g a r d i n g  t h e  p r o p e r  l a b e l i n g  and 

warning i n fo rma t ion  t o  be  d i s s emina t ed  w i t h  t o x i c  a s  opposed t o  
6 

h i g h l y  t o x i c  subs t ances?  

6 
A t  l e a s t  two c o u r t s  a p p l y i n g  F l o r i d a  law have r u l e d ,  d i r e c t l y  o r  
i n d i r e c t l y ,  t h a t  compliance w i t h  s t a n d a r d s  i s  no p e r  se p r o t e c t i o n  
from p u n i t i v e  damages. Wolmer, s u p r a ;  Dorsey, s u p r a .  Assuming 
arguendo t h e  c o r r e c t n e s s  o f  t h o s e  d e c i s i o n s ,  it shou ld  be no ted  
t h a t  b o t h  s t a n d a r d s  i n  t h o s e  c a s e s  were minimum s t a n d a r d s .  Here, 
CYANAMID would have v i o l a t e d  v o l u n t a r y  and mandatory s t a n d a r d s  i f  
i t  had c r e a t e d  a  l a b e l  c o n s i s t e n t  w i t h  t h e  p l a i n t i f f ' s  e x p e r t ' s  
op in ion .  But  see Monty v .  Hayward, 451 So.2d 938 ( F l a .  4 t h  DCA 
1 9 8 4 ) .  
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D. CYANAMID'S r e f u s a l  ( f a i l u r e  ? ? )  t o  say  t h a t  r e p e a t e d  

exposure  t o  t h i s  p roduc t  w i l l  c ause  n e u r o l o g i c a l  problems,  when 

t h e r e  i s  a b s o l u t e l y  no ev idence  t h a t  it w i l l  and when t h e  on ly  e v i -  

dence i s  t h a t  i n  some peop l e  it may - cause  t h e s e  problems? 

E .  C Y A N A M I D 1 s  r e f u s a l  ( f a i l u r e  ??)  t o  s ay  t h a t  r e p e a t e d  

exposure  t o  t h i s  p roduc t  w i l l  po i son  you when, i n  f a c t ,  no human 

b e i n g  h a s  e v e r  been k i l l e d  by exposure  t o  t h i s  p roduc t ?  

F. CYANAMID1s r e f u s a l  ( f a i l u r e  ? ? )  t o  g i v e  l e c t u r e s  a t  

each  w o r k s i t e  where AM-9 cou ld  p o t e n t i a l l y  be  used ,  even though 

no one  h a s  e v e r  complained i n  t h i s  l i t i g a t i o n  a b o u t  t h a t  " f a i l u r e "  

and even though CYANAMID h e l d  three-day seminars  a t  i t s  f a c t o r i e s  

and d i s s emina t ed  f i e l d  c o p i e s  o f  t h a t  seminar  f o r  u se  by independen t  

d i s t r i b u t o r s  i n  t h e  f i e l d  and even though CYANAMID ha s  o t h e r w i s e  

d i s t r i b u t e d  a  h o s t  o f  hands-on p u b l i c a t i o n s ,  p o s t e r s ,  s i g n s ,  

pamphle ts ,  e t c . ,  d e s c r i b i n g  i n  d e t a i l  t h e  n a t u r e  and s a f e  proce-  

d u r e s  t o  be used i n  app ly ing  AM-9? 

R e s p e c t f u l l y ,  t h e  a p p l i c a t i o n  o f  any semant ic  s t a n d a r d  

f o r  p u n i t i v e  damages t o  t h e  f a c t s  i n  t h i s  c a s e  compels a  r e v e r s a l  

o f  t h e  p u n i t i v e  damage award. The t o t a l  p u n i t i v e  award i n  t h i s  c a s e  

i s  "on ly"  $45,000.00 and,  a s  such ,  it h a s  n o t  a t t r a c t e d  t h e  head- 

l i n e s  t h a t  massive p u n i t i v e  awards i n  o t h e r  c a s e s  have ga rne r ed .  

What it h a s  t r i g g e r e d  i s  t h e  o u t r a g e  o f  t h i s  Defendant ,  who r e s p e c t -  

f u l l y  s u g g e s t s  t o  t h i s  Cour t  t h a t  any f a i r  r e a d i n g  o f  t h e  r e c o r d  

i n  t h i s  c a s e  r e q u i r e s  a  d i r e c t e d  v e r d i c t  i n  i t s  f a v o r  on t h e  i s s u e  

of  whether  i t  a c t e d  f l a g r a n t l y ,  o r  w i t h  an e n t i r e  want o f  c a r e ,  o r  
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w i t h  r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  o t h e r s ,  o r  w i l l f u l l y ,  

o r  wantonly ,  o r  m a l i c i o u s l y .  For  t h e s e  r e a s o n s ,  it i s  urged t h a t  

t h i s  Cour t  r e v e r s e  t h e  d e c i s i o n  o f  t h e  Four th  D i s t r i c t  and d i r e c t  

t h e  t r i a l  c o u r t  t o  d i r e c t  a  v e r d i c t  i n  f a v o r  o f  CYANAMID on t h e  

i s s u e  o f  p u n i t i v e  damages. 

F. E f f e c t  o f  Reve r sa l  o f  P u n i t i v e  Damages Award. 

Should t h i s  Cour t  concur  i n  t h e  fo r ego ing  a n a l y s i s  

which would compel t h e  g r a n t i n g  o f  a  d i r e c t e d  v e r d i c t  on t h e  puni-  

t i v e  damage q u e s t i o n ,  two f u r t h e r  q u e s t i o n s  remain.  The f i r s t  i s  

what e f f e c t  d i d  t h e  i n t r o d u c t i o n  o f  c e r t a i n  ev idence  r e l e v a n t  

s o l e l y  t o  t h e  p u n i t i v e  damage q u e s t i o n  ( such  a s  C Y A N A M I D ' s  subs tan-  

t i a l  n e t  wor th )  have on t h e  j u r y ' s  d e l i b e r a t i o n s  on  t h e  q u e s t i o n s  

o f  l i a b i l i t y  and compensatory damages. Tha t  q u e s t i o n  w i l l  be d i s -  

cu s sed  h e r e i n a f t e r  i n  P o i n t  I1 on  Appeal/Review. 

The b roade r  q u e s t i o n ,  however, which t h i s  Cour t  shou ld  

a d d r e s s  i s  whether  F l o r i d a ' s  sys tem f o r  a s s e s s i n g  p u n i t i v e  damages 

i n  p r o d u c t s  l i a b i l i t y  c a s e s  ( p a r t i c u l a r l y  i n  warn ing  c a s e s )  shou ld  

be  modi f i ed  i f  t h e  system, i n  i t s  p r e s e n t  form, ha s  improper ly  

c augh t  CYANAMID w i t h i n  i t s  sweep. I f  a  good f a i t h  a p p l i c a t i o n  o f  

t h e  p r e s e n t  r u l e s  a l lowed a  ju ry  t o  impose p u n i t i v e  damages (no 

m a t t e r  how sma l l  t h e  award) and a l lowed two o u t  o f  t h r e e  judges on 

t h e  Four th  D i s t r i c t  t o  f e e l  compelled t o  a f f i r m  t h a t  award, t h e n  

t h e  sys tem needs  t o  be  r e b u i l t  o r  t h e  r u l e s  r e w r i t t e n .  

For  whatever  r e a son ,  t h i s  Cour t  has  dec ided  t o  g r a n t  re- 

view i n  t h i s  c a s e ,  b u t  n o t  t o  a l l o w  o r a l  argument.  A s  such ,  it i s  

conce ivab l e  t h a t  t h e  Cour t  ha s  focused t o  d a t e  more on t h e  circum- 
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s t a n c e s  o f  t h i s  p a r t i c u l a r  c a s e  and less on i t s  r e l a t i o n s h i p  t o  t h e  

whole body o f  p u n i t i v e  damage law. Notwi ths tand ing  t h a t  p o s s i b i l i t y  

i t  i s  b e l i e v e d  a p p r o p r i a t e  t h a t ,  a t  l e a s t  i n  t h e  f i e l d  o f  p roduc t s  

l i a b i l i t y / p u n i t i v e  damages, t h e  law i n  F l o r i d a  would s i g n i f i c a n t l y  

b e n e f i t  from guidance  by t h i s  Cour t .  A t  l e a s t  s i x  d i f f e r e n t  

a p p e l l a t e  d e c i s i o n s  have add re s sed  i n  some f a c t u a l  ( i f  n o t  a n e c d o t a l  

d e t a i l ,  p a r t i c u l a r  c i r cums t ances  which may a u t h o r i z e  t h e  award o f  

p u n i t i v e  damages i n  a  p roduc t s  l i a b i l i t y  d e c i s i o n .  No a p p e l l a t e  

d e c i s i o n ,  and c e r t a i n l y  no d e c i s i o n  from t h i s  Cou r t ,  has  thoroughly  

add re s sed  t h e  n o n - r e c o v e r a b i l i t y  o f  p u n i t i v e  damages i n  a  p roduc t s  

l i a b i l i t y  c a s e  when t h e  f a c t s  w e r e  such t h a t  p u n i t i v e  damages were 

n o t  - j u s t i f i e d .  See f o o t n o t e  4 s u p r a .  Cour t s  i n  ~ l o r i d a ,  a s  w e l l  a s  

manufac tu re r s  i n  g e n e r a l ,  can  be d e f i n i t e l y  a i d e d  i n  t h e i r  work by a  

d e c i s i o n  such a s  t h a t  i n  t h i s  c a s e .  
7  

The nat ionwide  concern  w i t h  p u n i t i v e  damages and t h e i r  

appa ren t  geomet r i c  growth i s  e v i d e n t  from t h e  number o f  c a s e s  de- 

c i d e d  and a r t i c l e s  w r i t t e n  e x p r e s s i n g  concern  w i t h  t h e  s t a t e  o f  

p u n i t i v e  damage law. The r e a c t i o n s  t o  t h i s  w e l t e r  o f  a c t i v i t y  and 

t h e  v a r i o u s  s t a t e s '  t r e a t m e n t  o f  t h i s  q u e s t i o n  have been f a r  from 

uniform. 

Some s t a t e s  have s imply  recogn ized  no cause  o f  a c t i o n  f o r  

p u n i t i v e  damages a t  a l l .  See Owen, s u p r a ,  f o o t n o t e  7 ,  a t  8.  A l -  

7  
Numerous commentators have d e c r i e d  t h e  absence  o f  such meaningful  
d e c i s i o n s  i n  bo th  p roduc t s  l i a b i l i t y  c a s e s  i n  g e n e r a l  and warning 
c a s e s  s p e c i f i c a l l y .  See ,  e . g . ,  Owen, Problems i n  Asse s s ing  Puni-  
t i v e  Damages Aga in s t  Manufacturers  o f  De fec t i ve  P r o d u c t s ,  49 U .  
Chi .  L. Rev. 1, 26-7 (1982) ; Barry  & DeVito, The Evo lu t i on  o f  
Warnings: The L i b e r a l  Trend Toward Abso lu te  Produc t  L i a b i l i t y ,  
20 The Forum 38, 57-58 (1984 ) .  
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though t h e  r a t i o n a l e s  f o r  t h e s e  d e c i s i o n s  v a r y ,  a  c e n t r a l  theme i s  

t h e  c o n c e p t  t h a t  punishment i s  t o  b e  meted o u t  by t h e  s t a t e  on a  

p r e s c r i b e d  and  d e f i n e d  b a s i s ,  and n o t  t u r n e d  o v e r  w i t h o u t  p r e c i s e  

g u i d e l i n e s  t o  a  j u r y  who may p u n i s h ,  v i r t u a l l y  w i t h o u t  l i m i t ,  i n  

such  a  way t h a t  it b e n e f i t s  a n o t h e r  i n d i v i d u a l  i n  t h e  s t a t e .  

Other  s t a t e s  have s u g g e s t e d  a  r e l a t i o n s h i p ,  e i t h e r  mathe- 

m a t i c a l l y  d e f i n e d ,  o r  " r e a s o n a b l e , "  between t h e  amounts o f  a  com- 

p e n s a t o r y  damage award and  a  p u n i t i v e  damage award. See ,  e . g . ,  

Conn. Gen. S t a t .  Ann. § 52-240b ( W e s t  Supp. 1 9 8 5 ) .  Bu t  see 

L o ,  349 So.2d 

622 ( F l a .  1 9 7 7 ) .  

S t i l l  o t h e r s  have r e q u i r e d  t h a t  t h e  s t a n d a r d  o f  proof  t o  

s u p p o r t  a  p u n i t i v e  damage award must be  by c l e a r  and conv inc ing  

ev idence  o r  beyond a  r e a s o n a b l e  d o u b t ,  and n o t  mere ly  by g r e a t e r  

weight  o f  t h e  e v i d e n c e .  
8  

Other  c o u r t s  and commentators have s u g g e s t e d  o r  adop ted  

l i s t s  o f  f a c t o r s  which judges  and j u r i e s  s h o u l d  c o n s i d e r  d e c i d i n g  

whe the r  t o  a s s e s s  and ,  i f  s o ,  t h e  amount o f  p u n i t i v e  damages. See -- 

Owen, s u p r a ,  f o o t n o t e  7 ,  a t  nn.  120 and 2 4 2 ) .  F i n a l l y ,  a  v a r i e t y  

o f  commentators have a d d r e s s e d  s e r i o u s  q u e s t i o n s  t o  such  i s s u e s  a s  

t h e  r o l e  judges  ( t r i a l  and a p p e l l a t e )  s h o u l d  be  p l a y i n g  i n  c a s e s  
8  

See ,  e . g . ,  Hamilton County Bank v. Hink le  Creek F r i e n d s  Church, 
478 N.E.2d 689 ( I n d .  App. 1 9 8 5 ) ;  Brown v .  Maxey, 369 N.W.2d 677 
( W i s .  1 9 8 5 ) ;  T u t t l e  v .  Raymond, 494 A.2d 1353 ( M e .  1 9 8 5 ) ;  Hawkinson . . 

v .  Geyer,  352 N.W. 2d 784-  inn. 1 9 8 4 ) .  See a l s o  Colo.  Rev. S t a t .  
§ 13-25-127 ( 1 9 7 3 ) ,  Oregon Rev. S t a t .  § 30.925(1)  ( 1 9 8 3 ) .  T h i s  
enhanced proof  s t andard-would  a t  l e a s t  b e  c o n s i s t e n t  w i t h  t h e  
White/Como r u l e  e q u a t i n g  p u n i t i v e  damages w i t h  c r i m i n a l  man- 
s l a u g h t e r .  
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where p u n i t i v e  damages a r e  c la imed and t h e  p o s s i b i l i t y  t h a t  p u n i t i v e  

awards s hou ld  be  p a i d  t o  t h e  s t a t e .  See ,  e . g . ,  S a l e s  & Cole ,  Puni-  

t i v e  Damages: A ~ e l i c  That  Has Ou t l i ved  I t s  O r i g i n s ,  37 Vand. L.  

Rev. 1117, 1166-1171 (1984) and a u t h o r i t i e s  c i t e d  t h e r e i n .  

These approaches ,  a s  w e l l  a s  a  v a r i e t y  o f  o t h e r s ,  a r e  

c e r t a i n l y  worthy o f  c o n s i d e r a t i o n ,  b u t  s t i l l  must be a p p l i e d  i n  a  

sys tem where a  j u ry  de te rmines  q u e s t i o n s  o f  p u n i t i v e  damages based 

on t h e  " g u i d e l i n e s "  o f  F l o r i d a  S t anda rd  J u r y  I n s t r u c t i o n  6.12. The 

v a g a r i e s  o f  t h a t  p r o c e s s  a r e  compounded by a  j u d i c i a l  sys tem i n  

which c o u r t s  a r e ,  a t  t h e  ve ry  l e a s t ,  h e s i t a n t  t o  remove an  i s s u e  

from a  j u r y ' s  c o n s i d e r a t i o n  b e f o r e  a  v e r d i c t  and no less r e l u c t a n t  

t o  do s o  a f t e r w a r d s .  

I t  may be t h a t  t h e  White/Como r u l e ,  r e q u i r i n g  " w i l l f u l  

and wanton misconduct  e q u i v a l e n t  t o  c r i m i n a l  manslaughter"  w i l l  add 

some needed p r e c i s i o n  t o  a  series o f  semant ic  t e r m s  p r e s e n t l y  i n  

u s e ,  which a r e  c apab l e  o f  wide ly  v a r i e d  i n t e r p r e t a t i o n s .  I t  i s  

somewhat less c l e a r  a s  t o  whether  such a  narrowing o f  t h e  s t a n d a r d  

(w i thou t  f u r t h e r  e x p l a n a t i o n  by t h i s  Cour t ,  w i t h o u t  r e w r i t i n g  o f  

S tandard  J u r y  I n s t r u c t i o n  6.12, and w i t h o u t  r e i n v i g o r a t i n g  t r i a l  

c o u r t  c o n t r o l  o v e r  t h e  submiss ion o f  t h e  p u n i t i v e  damages i s s u e s  t o  

j u r i e s )  w i l l  have any a p p r e c i a b l e  e f f e c t  on t h e  burgeoning p r a c t i c e  

o f  i n c l u d i n g  a  p u n i t i v e  damage c l a i m  i n  v i r t u a l l y  every  compla in t ,  

t o r t  o r  o t h e r w i s e .  

Regard less  o f  t h e  C o u r t ' s  u l t i m a t e  d e c i s i o n  on whether  

t o  u se  t h i s  c a s e  a s  a  v e h i c l e  t o  a ch i eve  broad re fo rm i n  t h e  f i e l d  

o f  p u n i t i v e  damages, t h i s  Cour t  i s  urged t o  go f u r t h e r  t h a n  a  s imp le  
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r e v e r s a l  o f  t h e  p u n i t i v e  award below. I f  a p p l i c a b l e  t o  no more 

g e n e r a l  a  series o f  c a s e s  t h a n  warning p r o d u c t  l i a b i l i t y  c a s e s ,  

i t  i s  r e q u e s t e d  t h a t  t h e  Cour t  d e l i n e a t e  t h e  d i f f e r e n c e  between 

t h e  Wait  r u l e  which r e q u i r e s  a c t u a l  - o r  c o n s t r u c t i v e  knowledge o f  

t h e  dangerousness  o f  t h e  p r o d u c t  b e f o r e  a  warning r e q u i r e m e n t  i s  

imposed, and t h e  s t a n d a r d  o f  a c t u a l  knowledge o f  t h e  a l l e g e d  de-  

f e c t  i n  q u e s t i o n  ( h e r e ,  t h e  warning i t s e l f )  and s u b s e q u e n t  m i s -  

conduc t  i n  t h e  f a c e  o f  t h a t  knowledge, which i s ,  o r  s h o u l d  b e ,  

t h e  t e s t  f o r  p u n i t i v e  damages i n  a  warning c a s e .  

For a l l  o f  t h e  f o r e g o i n g  r e a s o n s ,  i t  i s  r e s p e c t f u l l y  

urged t h a t  t h i s  Cour t  r e v e r s e  t h e  d e c i s i o n  and judgment i m -  

p o s i n g  p u n i t i v e  damages i n  t h i s  c a s e ,  r e d i r e c t  t h e  p u n i t i v e  law 

i n  F l o r i d a  a t  l e a s t  on t h i s  i s s u e  i n  a  warning c a s e ,  and t h e n ,  

a s  r e q u e s t e d  i n  P o i n t  I1 o n  t h i s  Appeal ,  r e d r e s s  f u l l y  t h e  

e f f e c t  done by t h e  submiss ion  o f  t h i s  i s s u e  t o  t h e  j u r y .  



P O I N T  I1 ON APPEAL/REVIEW 

THE T R I A L  COURT COMMITTED REVERSIBLE ERROR I N  NOT 

GRANTING CYANAMID'S PclOTION FOR NEW T R I A L  ON L I A B I L I T Y  

AND COMPENSATORY DAMAGES OR I N  NOT REMITTING ROY'S  

COMPENSATORY DAMAGE AWARD. 

A.  I n t r o d u c t i o n .  

CYANAMID, w i t h  f u l l  k n o w l e d g e  and apprec ia t ion  of t h e  

2ppropria te  s tandard  of r e v i e w ,  requests t h a t  t h i s  C o u r t  order  a 

n e w  t r i a l  on l i a b i l i t y  and c o m p e n s a t o r y  d a m a g e s  i n  t h i s  cause o r ,  

i n  t h e  a l t e r n a t i v e ,  r e m i t  t h e  s u b s t a n t i a l  c o m p e n s a t o r y  d a m a g e  

2 w a r d  given by t h e  j u r y  t o  ROY. 

T w o  d i f f e r e n t  b u t  i n t e r r e l a t ed  p o i n t s  are presented .  

F i r s t ,  as  s e t  f o r t h  i n  P o i n t  I on ~ p p e a l / R e v i e w ,  t h e  t r i a l  c o u r t  

i m p r o p e r l y  a l l o w e d  t h e  i n j e c t i o n  of p u n i t i v e  d a m a g e s  i n t o  t h e  

z a s e ,  w h i c h  carried w i t h  it both t h e  i n f l a m m a t o r y  a r g u m e n t s  

2ssociated w i t h  p u n i t i v e  d a m a g e s  and,  m o r e  p a r t i c u l a r l y ,  t h e  i n t r o -  

i u c t i o n  of CYANAMID's  n e t  w o r t h ,  s h o w n  t o  be i n  excess of $1 .5  

3 i l l i o n .  A s s u m i n g  arguendo t h a t  t h e  p u n i t i v e  d a m a g e  a w a r d  w i l l  be 

s t r i c k e n ,  t h e  j u r y  had, as a m a t t e r  of l a w ,  forces b rought  t o  bear 

lpon i t ,  w h i c h  caused t h e  f i n a l  a w a r d  t o  be based on pass ion ,  p re -  

j udice ,  o r  i m p r o p e r  m o t i v e .  

Secondly,  t h e  ve rd i c t  of $ 2 9 2 , 0 0 0 . 0 0  f o r  ROY'S  c o m p e n s a -  

to ry  c l a i m  w a s  c lea r ly  c o n t r a r y  t o  t h e  m a n i f e s t  w e i g h t  of t h e  evi- 

ience and w a s  j u s t  as c l ea r ly  a r b i t r a r y  and excessive. 
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B. Improper E f f e c t  o f  P u n i t i v e  Damage Claim and Evidence.  

CYANAMID i s  c o n f i d e n t  t h a t  t h e  p u n i t i v e  award w i l l  be 

s t r i c k e n  i n  t h i s  c ause ,  b u t  t h a t  a c t i o n ,  a s  a , m a t t e r  o f  law, w i l l  

n o t  purge  t h e  e f f e c t s  o f  i t s  presence  b e f o r e  t h e  j u ry  d u r i n g  i t s  

d e l i b e r a t i o n s  on l i a b i l i t y  and compensatory damages. 

The law i n  F l o r i d a  i s  c l e a r .  Refe rences  t o  t h e  wea l t h  

o r  f i n a n c i a l  r e s o u r c e s  o f  a  de f endan t  a r e  improper and p r e j u d i c i a l ,  

and w i l l  r e s u l t  i n  a  new t r i a l  f o r  t h e  de f endan t  when such conduct  

o c c u r s .  See Bagge t t  v .  Davis ,  169 So. 372 ( F l a .  1 9 3 6 ) ;  Deese v .  

White B e l t  Dai ry  Farms, I n c . ,  160 So.2d 543 ( F l a .  2d DCA 1964 ) ;  

Pierce v .  Smith,  301 So.2d 805 ( F l a .  3d DCA 1 9 7 4 ) .  

ROY, o v e r  s t r e n u o u s  o b j e c t i o n s  by CYANAMID'S t r i a l  

c o u n s e l ,  was s u c c e s s f u l  i n  i n t r o d u c i n g  t h e  e x t e n s i v e  f i n a n c i a l  

n e t  wor th  ($1.5 b i l l i o n )  of  t h e  de f endan t  c o r p o r a t i o n .  While t h e  

law i n  F l o r i d a  c l e a r l y  a l l o w s  such ev idence  i n  a  p r o p e r  -- c a s e  f o r  

p u n i t i v e  damages (see R i n a l d i  v .  Aaron, 314 So.2d 762 ( F l a .  1975) ) , 

t h a t  same d e c i s i o n  sets f o r t h  t h e  u n i v e r s a l  law t h a t  a  d e f e n d a n t ' s  

wea l th  i s  whol ly  i r r e l e v a n t  when it comes t o  t h e  i s s u e  o f  compen- 

s a t o r y  damages. 

There i s  a b s o l u t e l y  no q u e s t i o n  t h a t  t h e  i n t r o d u c t i o n  o f  

a  d e f e n d a n t ' s  n e t  wor th  i n  e x c e s s  o f  $1.5 b i l l i o n  i n  a  c a s e  where 

o n l y  l i a b i l i t y  and compensatory damages w e r e  a t  i s s u e  would r e s u l t  

i n  an  au toma t i c  m i s t r i a l  o r  new t r i a l ,  and conce ivab ly  d i s c i p l i n a r y  

a c t i o n  a s  w e l l .  When a  p l a i n t i f f ' s  a t t o r n e y  d e c i d e s  t o  i n t r o d u c e  

such t es t imony  i n  a  p o s s i b l e  p u n i t i v e  damage c a s e ,  h e  does  s o  a t  

h i s  p e r i l  and must r e a l i z e  t h a t  t h e  j u ry  w i l l  be p r e j u d i c e d  i f  t h e  

FLEMING. O'BRYAN & FLEMING. LAWYERS. N C N B  BANK BUILDING. FORT LAUDERDALE, FLORIDA 



11  The Supreme Cour t  o f  Wyoming ha s  r e c e n t l y  made an i n t e n -  

I I s i v e  a n a l y s i s  o f  p u n i t i v e  damages and f aced  a  p r o c e d u r a l  s i t u a t i o n  

i d e n t i c a l  t o  t h i s .  Campen v .  S tone ,  635 P.2d 1121 (Wyo. 1 9 8 1 ) .  

A f t e r  s t r i k i n g  a  p u n i t i v e  damage award because  o f  a f a i l u r e  o f  proof 

( ( a k i n  t o  t h a t  r e q u i r e d  i n  F l o r i d a  by t h e  c a s e  o f  Mercury Motors 

11  Express ,  I n c .  v .  Smith,  393 So.2d 545 ( F l a .  1981) , t h e  Wyoming 

11  c o u r t  was f a c e d  w i t h  t h e  q u e s t i o n  o f  what t o  do w i t h  t h e  remaining 

compensatory award. The i s s u e  was whether  t h e  f i n a n c i a l  r e s o u r c e s  

ev idence ,  o t h e r w i s e  p r o p e r l y  admi t t ed  f o r  t h e  p u n i t i v e  c a s e ,  f a t a l l y  

a f f e c t e d  t h e  compensatory v e r d i c t  w i t h  t h e  p u n i t i v e  award now 

I I The Wyoming c o u r t  f i r s t  r e i t e r a t e d  i t s  adherence  t o  two 

/I r u l e s :  one ,  t h a t  a  d e f e n d a n t ' s  f i n a n c i a l  c o n d i t i o n  i s  i n a d m i s s i b l e  

1 where o n l y  compensatory damages a r e  i nvo lved ;  and two, t h a t  such 

I1 ev idence  i s  a d m i s s i b l e  when p u n i t i v e  damages a r e  p r o p e r l y  b e f o r e  t h e  

11  j u ry .  With t h e  p u n i t i v e  damages s t r i c k e n  because  o f  a  p rocedu ra l  

I I i n s u f f i c i e n c y ,  t h e  c o u r t  concluded t h a t  i t  was imposs ib l e  t o  s a y  

11  t h a t  t h e  ba l ance  o f  t h e  v e r d i c t  was n o t  a f f e c t e d  by t h e  n e t  wor th  

/ /  i n fo rma t ion .  Accordingly ,  i t  r e v e r s e d  t h e  compensatory damages a s  

w e l l  f o r  a  new t r i a l .  635 P.2d a t  1132. 9  

I I Should t h i s  Cour t  s t r i k e  t h e  p u n i t i v e  award, t h e n  it 

/ /  f o l l o w s  l o g i c a l l y  and n e c e s s a r i l y  t h a t  t h e  n e t  worth ev idence ,  a l -  

though " p r o p e r l y "  add re s sed  t o  a n  i s s u e  t h a t  was t h e n  b e f o r e  t h e  

9  
The Wyoming Supreme Cour t  a l s o  adop ted ,  p r o s p e c t i v e l y ,  a  b i f u r c a -  
t i o n  approach t o  t h i s  problem t h a t  would e l i m i n a t e  t h e  i n h e r e n t  
problem o f  t e l l i n g  a  j u ry  a  d e f e n d a n t ' s  n e t  wor th  b e f o r e  t h e  com- 
pensa to ry  damage and l i a b i l i t y  i s s u e s  a r e  determined.  
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c o u r t ,  i t  i s  j u s t  a s  p r e j u d i c i a l  when, on a p p e l l a t e  rev iew,  it i s  

determined t h a t  t h e  p u n i t i v e  damage i s s u e  shou ld  never  have gone t o  

t h e  ju ry .  A p l a i n t i f f  shou ld  n o t  be  a l lowed t o  b e n e f i t  by t h e  

e r roneous  r u l i n g  of  a  t r i a l  c o u r t  induced by t h e  p l a i n t i f f ' s  own 

a c t i o n ,  when t h a t  r u l i n g  i s  l a t e r  c o r r e c t e d  on a p p e a l .  

C.  0 0  

t h e  Mani fes t  Weight o f  t h e  Evidence.  

The l e g a l  s t a n d a r d  t o  be  used by a  rev iewing  c o u r t  h a s  

been s t a t e d  i n  v a r i o u s  ways, b u t  pe rhaps  t h e  s i m p l e s t  i s  t h a t  found 

i n  t h e  c a s e  o f  - L a s s i t t e r  v .  I n t e r n a t i o n a l  Union o f  Opera t ing  Engin- 

eers, 349 So.2d 622, 627 ( F l a .  1977) ( d e c i s i o n  on r e h e a r i n g ) :  

Although t h e  v e r d i c t  may be f o r  c o n s i d e r a b l y  more 
o r  l e s s  t h a n  i n  t h e  judgment o f  t h e  c o u r t  it ought  
t o  have been,  s t i l l  t h e  c o u r t  shou ld  d e c l i n e  t o  
i n t e r f e r e ,  u n l e s s  t h e  amount i s  s o  g r e a t  o r  sma l l  
a s  t o  i n d i c a t e  t h a t  t h e  j u r y  must have found it 
w h i l e  under  t h e  i n f l u e n c e  o f  p a s s i o n ,  p r e j u d i c e ,  
o r  g r o s s  mis take .  I n  o r d e r  t o  shock t h e  s e n s e  o f  
j u s t i c e  o f  t h e  j u d i c i a l  mind, t h e  v e r d i c t  must  be  
s o  e x c e s s i v e  o r  s o  i nadequa t e  s o  a s  a t  l e a s t  t o  
imply an i n f e r e n c e  t h a t  t h e  v e r d i c t  e v i n c e s  o r  
c a r r i e s  an  i m p l i c a t i o n  o f  p a s s i o n  o r  p r e j u d i c e ,  
c o r r u p t i o n ,  p a r t i a l i t y ,  improper i n f l u e n c e s ,  o r  
t h e  l i k e .  

I n  commenting upon t h a t  s t a n d a r d ,  t h e  c o u r t  a l s o  h a s  

s t a t e d  ( i n  an a t t e m p t  t o  f o rmu la t e  a  n o t  t o t a l l y  s u b j e c t i v e  s t a n d a r d  

t h a t  " t h e  v e r d i c t  shou ld  n o t  be d i s t u r b e d  u n l e s s  it i s  s o  i n o r -  

d i n a t e l y  l a r g e  a s  obv ious ly  t o  exceed t h e  maximum l i m i t  o f  a  reason-  

a b l e  range  w i t h i n  which t h e  j u ry  may p r o p e r l y  o p e r a t e . "  Bould v .  

Touche t t e ,  349 So.2d 1181, 1185 ( F l a .  1 9 7 7 ) .  See a l s o  Smith v .  

Goodpasture,  179 So.2d 240 ( F l a .  2d DCA 1 9 6 5 ) ;  Cloud v .  F a l l i s ,  110 

So.2d 669 ( F l a .  1959 ) ;  W-, 359 ~ 0 . 2 d  430  la. 1978) 
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a .  I n s u f f i c i e n c y  o f  Fac tua l  Record. 

The ju ry  awarded ROY $292,000.00, which amount was sub- 

sequent ly  reduced by h i s  own comparative neg l igence .  The t e s t  f o r  

excess iveness ,  however, must be made a g a i n s t  t h e  f u l l  award, s i n c e  

t h e  ju ry  was s p e c i f i c a l l y  i n s t r u c t e d  n o t  t o  reduce t h e  t o t a l  award 

f o r  any reason.  

1. Medical Expenses. 

A l o g i c a l  s t a r t i n g  p o i n t  i s  t h e  medical  expenses 

claimed by ROY i n  t h i s  ca se :  

D r .  B l i t t  $ 19.00 
D r .  Simonson 358.00 
G a i n e s v i l l e  Hosp i t a l  1,932.00 
P r e s c r i p t i o n s  100.00 

TOTAL . . $2,409.00 

( R  734-35). 

Severa l  p o i n t s  a r e  impor tan t  here .  

a .  Rea l iz ing  t h a t  jury  awards a r e  t o  be measured, 

no t  by a  s l i d e  r u l e ,  b u t  r a t h e r  by a  y a r d s t i c k  (Food F a i r  S t o r e s ,  

Inc .  v.  Morgan, 338 So.2d 89 ( F l a .  3d DCA 1 9 7 6 ) ) ,  it i s  i n t e r e s t i n g  

t o  n o t e  t h a t  t h e  medical expenses a r e  on ly  .8 o f  one pe rcen t  o f  t h e  

t o t a l  award f o r  ROY. 

b. Most o f  t h e  $2,409.00 of  medical  expenses was n o t  

f o r  any form of t r ea tmen t ,  b u t  was f o r  a  neu ro log ica l  eva lua t ion  i n  

G a i n e s v i l l e .  

c .  Indeed,  ROY p re sen ted  no evidence o f  any t r e a t -  

ment f o r  any th ing  except  h i s  1975 s k i n  d i s o r d e r ,  t h e  b i l l s  f o r  which 

t o t a l e d  $377.00, p l u s  perhaps some p r e s c r i p t i o n s .  



d.  F i n a l l y ,  it i s  impe ra t i ve  t o  n o t e  t h a t  t h e r e  was 

a b s o l u t e l y  - no ev idence  from - any phys i c i an  i n  t h i s  c a s e  t h a t  i n d i c a t e (  

t h a t  ROY would need any f u t u r e  medical  t r e a t m e n t  o f  any t ype .  A s  

such ,  t h e  j u ry  was n o t  even i n s t r u c t e d  t o  i n c l u d e  f u t u r e  medical  

expenses i n  i t s  c o n s i d e r a t i o n  o f  h i s  award. 

2 .  L o s t  Wages o r  Los t  Earning Capac i ty .  

When ROY l a s t  worked, t h e  ev idence  e s t a b l i s h e d  t h a t  

h i s  annual  s a l a r y  was $12,738.00. For  a l l  p r a c t i c a l  purposes ,  i n  

t h e  seven y e a r s  between t h a t  d a t e  and t h e  t i m e  o f  t r i a l ,  ROY d i d  n o t  

work. 

The t e s t ,  however, w i t h  r e s p e c t  t o  l o s t  income o r  

l o s t  e a r n i n g  c a p a c i t y  i s  t h a t  b e f o r e  " a  j u ry  may a s s e s s  damages f o r  

any permanent i n j u r y ,  i t  must appear  t o  them t h a t  t h e  i n j u r y  i s  

reasonab ly  c e r t a i n  t o  i m p a i r  t h e  h e a l t h  and e a r n i n g  c a p a c i t y  o f  t h e  

i n j u r e d  person  i n  t h e  f u t u r e . "  Bagge t t  v.  Davis,  169 So. 372, 377 

( F l a .  1 9 3 6 ) ;  A l l s t a t e  In su rance  Co. v .  S h i l l i n g ,  374 So.2d 611 ( F l a .  

4 t h  DCA 1979 ) .  

There was a b s o l u t e l y  no ev idence  t h a t  R O Y ' S  e a r n i n g  

c a p a c i t y  was impa i red ,  o r  even s i g n i f i c a n t l y  impaired s o  a s  t o  con- 

s t i t u t e  an  a p p r e c i a b l e  p o r t i o n  o f  any $292,000.00 award. 

The o n l y  " d e f i n i t i v e "  d i s a b i l i t y  d e t e r m i n a t i o n ,  a s  

h igh  a s  l o % ,  came from D r .  Simonson w i th  r e s p e c t  t o  h i s  s k i n  condi-  

t i o n .  Th i s  was based upon h i s  conc lu s ion  t h a t  ROY shou ld  n o t  work 

i n  a  job t h a t  caused him t o  come i n  c o n t a c t  w i th  Acrylamide. D r .  

Simonson neve r  i n s t r u c t e d  ROY n o t  t o  work, b u t  d i d  sugges t  t h a t  ROY 

n o t  work i n  t h e  sun  wh i l e  be ing  t r e a t e d .  
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ROY d i d  i n  f a c t  s t o p  working w h i l e  h e  was s e e i n g  D r .  

Simonson. Rather  t han  be ing  f o r  medical  r e a sons  o r  pursuan t  t o  doc- 

t o r ' s  o r d e r s ,  t h e  ev idence  demonstrated t h a t  "pe r sona l  r ea sons"  

mot iva ted  h i s  l e a v i n g  (perhaps  based on a  planned move t o  t h e  Gaines  

v i l l e  a r e a )  . ( R  177,  2 1 1 ) .  

D r .  F ichte lman,  t h e  p a t h o l o g i s t ,  t e s t i f i e d  from medi- 

c a l  r e c o r d s  t h a t  ROY was d i s a b l e d  o r  impaired somewhat, b u t  cou ld  

n o t  t e l l  how much t h e  d i s a b i l i t y  was, nor  cou ld  he t e l l  from what 

s o u r c e  t h a t  d i s a b i l i t y  came, v a s c u l a r  o r  n e u r o l o g i c a l ,  o r  o t h e r .  

From t h i s  r e c o r d ,  i t  can be s e e n  t h a t  t h e r e  was abso- 

l u t e l y  no evidence t h a t  ROY was t o t a l l y  d i s a b l e d  a t  any t i m e ,  o r  ever 

s i g n i f i c a n t l y  impaired w i t h  r e s p e c t  t o  a v a i l a b l e  work a t  any t i m e  

( o t h e r  t han  perhaps  t h a t  which r e q u i r e s  exposure  t o  Acrylamide) . In 

s t e a d ,  a s  noted e a r l i e r ,  when d i s cha rged  from t h e  VA h o s p i t a l  i n  

G a i n e s v i l l e ,  h e  was t o l d  t h a t  h e  cou ld  go t o  work immediately.  Sincc 

no o t h e r  d o c t o r  saw him du r ing  1976, 1977, 1978, o r  t h e  e a r l y  p a r t  

o f  1979, t h e r e  cou ld  have been no ev idence  from any t r e a t i n g  phys i -  

c i a n  t o  s u g g e s t  t h a t  h e  cou ld  n o t  work d u r i n g  t h o s e  y e a r s .  A f t e r  

1979, no t r e a t i n g  o r  examining p h y s i c i a n  found him t o  have any d i f -  

f i c u l t y  r e l a t e d  t o  AM-9 t h a t  would i n  any way l i m i t  o r  impair  h i s  

a b i l i t y  t o  work. 

S i n c e  t h i s  i s  n o t  an " agg rava t i on  o f  a  p r ev ious  con- 

d i t i o n "  c a s e ,  t h e  burden o f  proof  remains on ROY. A s  t h e  Supreme 

Cour t  has  s t a t e d  i n  what i s  c l e a r l y  "b lack  l e t t e r "  law: 

The p a r t y  s eek ing  recovery  must prove t h e  
e x t e n t  o f  h i s  i n j u r i e s  and t h a t  they  w e r e  
p rox imate ly  caused by t h e  neg l igence  o f  
h i s  adve r sa ry .  Two t h i n g s  combine t o  c r e a t e  
t h e  r i g h t  o f  a c t i o n .  One i s  proof o f  n e g l i -  
gence. The o t h e r  i s  proof  of  i n j u r y  and 
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damage prox imate ly  caused by t h e  neg l igence  
proved. 

Zhomont v .  Lord, 103 So.2d 635 ( F l a .  1 9 5 8 ) .  

3. Medical Condi t ion .  

a .  Skin. 
Although R O Y ' s  s k i n  c o n d i t i o n s  w e r e  d i f f e r e n t  t h a  

:he classic ( o r  perhaps  even unique)  symptoms which are evidenced by 

i n d i v i d u a l s  who have s u f f e r e d  an Acrylamide r e a c t i o n ,  t h e r e  was e v i -  

lence  from which i t  cou ld  be concluded t h a t  ROY s u f f e r e d  c o n t a c t  

l e r m a t i t i s  f o r  approximate ly  one y e a r .  That  c o n d i t i o n  improved f o r  

the  l a s t  seven months o f  h i s  t r e a tmen t  and was gone by January  o f  

L976. T h e r e a f t e r ,  h e  had no f u r t h e r  t r e a tmen t  o f  any k i n d  f o r  any - 

l e rma to log i ca l  c o n d i t i o n  a l l e g e d l y  r e l a t e d  t o  AM-9, n o r  d i d  any o f  

the f o u r  d e r m a t o l o g i s t s  who t e s t i f i e d  s a y  he had any c o n t i n u i n g  der-  

n a t o l o g i c a l  c o n d i t i o n  r e l a t e d  t o  AM-9. For t h i s  t r e a t m e n t ,  he  i n -  

~ u r r e d  medical  b i l l s  o f  $358.00. 

b. Nervous - System. 

The fo l lowing  p o i n t s  a r e  e v i d e n t  from t h e  manifes 

de igh t  o f  t h e  evidence w i th  r e s p e c t  t o  ROY'S  c la imed d i s t u r b a n c e  t o  

? is  nervous  system: 

i . No t r e a t i n g  o r  examining p h y s i c i a n  concluded 

t h a t  ROY had Acrylamide exposure  which a f f e c t e d  h i s  nervous  system. 

ii. The VA phys i c i an  cou ld  n o t  a s c r i b e  any cause  

t o  t h e  nervous sys tem compla in t s ,  b u t  concluded t h a t  t h e r e  i s  a very 

nigh p r o b a b i l i t y  t h a t  something o t h e r  t h a n  Acrylamide was t h e  cause .  

iii. D r .  F l a t e n  found and i d e n t i f i e d  t h e  cause  o f  

R O Y ' s  compla in t s  and concluded t h a t  i t  was a v a s c u l a r  c o n d i t i o n  un- 

r e l a t e d  t o  any Acrylamide exposure .  
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i v .  D r .  F ichte lman agreed  t h a t  t h e r e  was a  vascu- 

l a r  component, b u t  d i s a g r e e d  a s  t o  t h e  absence  o f  an  Acrylamide i n -  

volvement.  H i s  own key f i n d i n g s  w e r e  based upon a  confus ion  o f  t h e  

temporal  r e l a t i o n s h i p  between t h e  VA h o s p i t a l i z a t i o n  and D r .  F la ten ' :  

examinat ion and w e r e  f u r t h e r  based upon t h e  assumed ( b u t  i n c o r r e c t )  

absence  o f  v a s c u l a r  f i n d i n g s  i n  t h e  VA h o s p i t a l i z a t i o n .  

v .  F i n a l l y ,  D r .  Schaurnberg, w i t h  v a s t  Acrylamide 

e x p e r i e n c e ,  documented a  h o s t  o f  d i r e c t  c o n t r a i n d i c a t i o n s  o f  Acryla-  

mide r e a c t i o n ,  i n c l u d i n g  t h e  p r o g r e s s i o n  ( a s  opposed t o  r e g r e s s i o n )  

o f  symptoms, ROY'S  i n t a c t  v i b r a t o r y  s e n s e s  ( t h e  key t e s t  f o r  Acry- 

lamide  r e a c t i o n ) ,  t h e  p a i n  and weakness upon e x e r t i o n  ( c o n s i s t e n t  

w i t h  a r t e r i a l  s c l e r o s i s ,  b u t  i n c o n s i s t e n t  w i t h  Acrylamide r e a c t i o n ) ,  

and e lec t romyograph ic  s t u d i e s  showing no nerve  impairment .  

On t h i s  r e c o r d ,  a n  award of  $292,000.00 (even w i t h  a  

l i b e r a l  dose  o f  p a i n  and s u f f e r i n g  and l o s s  o f  enjoyment o f  l i f e )  i s  

a  g r o s s l y  e x c e s s i v e  award n o t  o n l y  n o t  s u b s t a n t i a t e d  by t h e  r e c o r d ,  

b u t  i n  f a c t  d i sp roven  by t h e  m a n i f e s t  we igh t  o f  t h e  ev idence .  

The e f f e c t  o f  t h e  co - ex i s t ence  o f  t h e  p u n i t i v e  damage 

c l a i m ,  w i t h  i t s  massive n e t  worth ev idence ,  canno t  be i g n o r e d .  The 

clamorous c l a i m s  f o r  p u n i t i v e  damages i n  t h e  t r i a l  now sound t h e  

d e a t h  k n e l l  f o r  t h e  v e r d i c t  on l i a b i l i t y  and compensatory damages a s  

w e l l .  lo With t h e  l i a b i l i t y ,  c a u s a t i o n  and a l l  damages i s s u e s  b e i n g  

10 
See g e n e r a l l y  Food F a i r  S t o r e s ,  I n c .  v .  Morgan, 338 So.2d 89 ( F l a .  

i rd o f  Broward Countv v .  Tav lor .  365 So.2d 2d DCA 1976) ; - s c h o o l  Boz 
1044 ( F l a .  4 t h  DCA 1978) 
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s o  c l o s e l y  i n t e r t w i n e d ,  i t  cannot  be s a i d  CYANAMID has  r ece ived  a  

f a i r  t r i a l  on  any i s s u e .  
11 

A new t r i a l  shou ld  be  o rde red  on l i a -  

b i l i t y  and compensatory damages. A l t e r n a t i v e l y ,  a  r e m i t t i t u r  of  

t h e  compensatory damages i s  r eques t ed .  

11 
Obviously,  t h e  improper admission o f  ev idence  and argument on t h e  - - 

i s s u e  o f - p u n i t i v e  damages cannot  be s a i d  t o  have t a i n t e d  t h e  j u r y '  
b a s i c  n e u t r a l i t y  on t h e  compensatory damages i s s u e  w i thou t  s imul-  
t aneous ly  l e a v i n g  t h e  j u ry  t a i n t e d  on t h e  l i a b i l i t y  i s s u e s  a s  w e l l  
F u r t h e r ,  s i n c e  t h i s  was a  q u e s t i o n  o f  c o n t i n u i n g  exposure  o f  ROY t 
AM-9, t h e  reasonab leness  o f  h i s  response  t h e r e t o ,  and t h e  e f f e c t  
upon him, t h e  q u e s t i o n s  o f  damage c a u s a t i o n  and f a u l t  a r e  l i n k e d .  
The ev idence  i n  t h e  c o u r t  below confirmed t h a t  ROY knew t h a t  Acry- 
lamide was dangerous t o  t h e  c e n t r a l  nervous  system, b u t  b a s i c a l l y  
d i d n ' t  t h i n k  it was go ing  t o  happen t o  him. ( R  1224,  1277-78).  
T h i s  awareness o f  danger ,  b u t  f a i l u r e  t o  r ecogn ize  t h e  e x a c t  e f f e c  
from a  p a r t i c u l a r  a p p l i c a t i o n  h a s  even been found by t h e  F i r s t  and 
Th i rd  D i s t r i c t s  and t h e  E leven th  C i r c u i t  t o  be t h e  b a s i s  o f  a  sum- 
mary judgment f o r  a  de fendan t .  See 
I n c .  v .  Arnchem Produc t s ,  I n c . ,  427 So.2d 1032 ( F l a .  1st DCA 1983 ) ;  
Wickham v.  Ba l t imore  Copper P a i n t  Co., 327 So.2d 826 ( F l a .  3d DCA 
1976 ) ;  May v.  A l l i e d  Ch lo r ine  & Chemical P roduc t s ,  I n c . ,  168 So.2d 
784 ( F l a .  3d DCA 1964) :  L o u ~ h a n  v .  F i r e s t o n e  T i r e  & Rubber Co., 
749 ~ . 2 d  1519 (11 th  ~ i r .  1 9 i 5 )  ( app ly ing  F l o r i d a  law) . 
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CONCLUSION - 

For  t h e  r ea sons  set  f o r t h  i n  P o i n t  I of t h e  fo r ego ing  B r i e f ,  

CYANAMID r e s p e c t f u l l y  u rge s  t h a t  t h i s  Cour t  r e v e r s e  t h e  d e c i s i o n s  o f  

t h e  c o u r t s  below on t h e  i s s u e  o f  p u n i t i v e  damages and remand f o r  t h e  

e n t r y  o f  a d i r e c t e d  v e r d i c t  i n  f a v o r  o f  CYANAMID on t h a t  i s s u e .  

For t h e  r e a sons  se t  f o r t h  i n  P o i n t  11, it i s  r e s p e c t f u l l y  u rge  

t h a t  t h i s  Cour t  r e v e r s e  t h e  ba l ance  o f  t h e  judgment i n  t h i s  cause  

f o r  a new t r i a l  on t h e  i s s u e s  o f  l i a b i l i t y ,  comparat ive  n e g l i g e n c e ,  

and compensatory damages. A l t e r n a t i v e l y ,  it  i s  r eques t ed  t h a t  t h i s  

Cour t  e n t e r  a r e m i t t i t u r  on t h e  i s s u e  o f  compensatory damages. 
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