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STATEMENT OF THE CASE AND FACTS 

CYANAMID re l ies  upon i t s  p r e v i o u s  S t a t e m e n t  o f  t h e  Case 

and  F a c t s  i n  i t s  B r i e f  on J u r i s d i c t i o n .  



SUMMARY OF ARGUMENT 

No j u r i s d i c t i o n a l  c o n f l i c t  i s  c r e a t e d  by t h e  c a s e s  n o t e d  

i n  ROY'S second p o i n t  on  c e r t i o r a r i ,  n o r  e l s e w h e r e  i n  h i s  

argument .  Each c a s e  s p e c i f i c a l l y  r e l i e d  upon was d e c i d e d  un- 

d e r  t h e  d o c t r i n e  o f  c o n t r i b u t o r y  n e g l i g e n c e .  With t h e  adven t  

o f  compara t ive  f a u l t  o r  compara t ive  r e s p o n s i b i l i t y  as  a  re- 

s u l t  o f  t h i s  C o u r t ' s  j u d i c i a l  a c t i o n ,  t h e  h a r s h  " a l l  o r  

n o t h i n g "  r u l e s  t h a t  a r o s e  under  c o n t r i b u t o r y  n e g l i g e n c e  have 

been s t r i p p e d  away from t h e  l a w  i n  F l o r i d a .  Thus, t h e r e  i s  

no c o n t i n u i n g  j u r i s d i c t i o n a l  c o n f l i c t .  

A d d i t i o n a l l y ,  t h e  second c a s e  r e l i e d  upon by ROY was a 

d e c i s i o n  from t h e  F o u r t h  D i s t r i c t .  A s  s u c h ,  t h e  C o n s t i t u -  

t i o n  b a r s  t h i s  Cour t  from j u r i s d i c t i o n a l l y  c o n s i d e r i n g  i n t r a -  

d i s t r i c t  c o n f l i c t s .  



POINT I1 

THE DECISION BELOW I S  NOT I N  CONFLICT W I T H  THE 

DECISIONS I N  SUCH CASES AS FLORIDA SOUTHERN 

RAILWAY COMPANY V.  HIRST, 30 F l a .  1, 11 So. 506 

(1892) AND - NATIONAL CAR RENTAL SYSTEM, I N C .  V. 

HOLLAND, 269 So.2d 407 ( F l a .  4 t h  DCA 1 9 7 2 ) ,  

CERT. D E N . ,  273 So.2d 768 ( F l a .  1973) . 

There i s  no c o n f l i c t  i n  t h i s  m a t t e r  w i t h  r e s p e c t  t o  t h e  

Fou r th  D i s t r i c t ' s  d e c i s i o n  w i th  r e s p e c t  t o  comparat ive  neg- 

l i g e n c e .  The two c a s e s  c i t e d  by ROY i n  h i s  P o i n t  I1 on C e r -  

t i o r a r i  ( i f  a ccep t ed  by t h i s  Cou r t )  demons t ra te  no j u r i s d i c -  

t i o n a l  c o n f l i c t .  

F i r s t  o f  a l l ,  t h e  c a s e  o f  Na t i ona l  Car  Ren t a l  System, 

I n c .  v .  Hol land,  269 So.2d 407 ( F l a .  4 t h  DCA 1 9 7 2 ) ,  ce r t .  

den. ,  273 So.2d 768 ( F l a .  1 9 7 3 ) ,  a s  a  m a t t e r  of  c o n s t i t u t i o n a l  

law, can  no l o n g e r  even be  t h e  b a s i s  f o r  j u r i s d i c t i o n a l  con- 

f l i c t ,  s i n c e  it a l s o  i s  a  d e c i s i o n  o f  t h e  Fou r th  ~ i s t r i c t .  

Had ROY f e l t  t h a t  t h e r e  was a  c o n f l i c t  between t h e  d e c i s i o n  

below and Na t i ona l  Car Ren t a l  System, t h e  avenue would have 

been through Rule 9.331 o f  t h e  F l o r i d a  Rules o f  A p p e l l a t e  

Procedure ,  and n o t  through a  pu rpo r t ed  n o t i c e  to  t h i s  Cour t  

under  Rule 9.120. A r t i c l e  V,  S e c t i o n  3  ( b )  ( 4 )  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  p r ec ludes  j u r i s d i c t i o n  on t h i s  p o i n t .  (Addi- 



t i o n a l l y ,  a s  w i l l  be s p e l l e d  o u t  i n  more d e t a i l  below, t h e  

d e c i s i o n  i n  Nat ional  Car Rental  System gene ra t e s  no substan-  

t i v e  c o n f l i c t  i n  any e v e n t  because t h e  d e c i s i o n  was rendered 

when c o n t r i b u t o r y ,  a s  opposed t o  comparative,  neg l igence ,  was 

t h e  c o n t r o l l i n g  law i n  F l o r i d a .  

With r e s p e c t  t o  t h e  dec i s ion  i n  F l o r i d a  Southern Railway 

Company v .  H i r s t ,  30 F l a .  1, 11 So. 506 (1892) ,  t h e r e  a r e  a  

w e l t e r  of  reasons  why no j u r i s d i c t i o n a l  c o n f l i c t  a r i s e s  w i th  

t h a t  d e c i s i o n .  F i r s t  o f  a l l ,  a s  t h e  Supreme Court  noted on 

Page 513 of t h e  d e c i s i o n ,  any d i s c u s s i o n  wi th  r e s p e c t  t o  

aggravated conduct was c l e a r l y  d i c t a ,  s i n c e  t h i s  Court  con- 

t i n u e d  on t o  n o t e  a t  t h e  bottom o f  t h a t  same page t h a t  t h e  

c a s e  was n o t  submit ted on any theo ry  o f  aggravated f a u l t ,  

n o r  was i t  a p p r o p r i a t e  t o  have been submit ted on such a  

theory .  

More s i g n i f i c a n t l y ,  t h e  a c c i d e n t  i n  H i r s t  occurred b e f o r e  

t h e  Act o f  June 7, 1887, ( c .  3744, Laws of  F lo r ida1  which 

made comparative neg l igence ,  a s  opposed t o  c o n t r i b u t o r y  neg- 

l i g e n c e ,  t h e  r u l e  i n  r a i l r o a d  c a s e s  from t h a t  t ime forward. 

Thus, t h e  c o n t r o l l i n g  r u l e  i n  H i r s t  was c o n t r i b u t o r y  n e g l i -  

gence, a  r u l e  which F l o r i d a  c o u r t s  s t r u g g l e d  with  f o r  yea r s  

and which was f i n a l l y  r e j e c t e d  f o r  a l l  c i v i l  c a s e s  i n  1973. 

During t h e  y e a r s  t h a t  c o n t r i b u t o r y  neg l igence  was t h e  

law i n  F l o r i d a  f o r  most c i v i l  c a s e s ,  a  number o f  dev ices  were 

c r e a t e d  t o  avoid  ( o r  a t  l e a s t  t r a n s f e r )  t h e  perceived 



u n f a i r n e s s  of  t h e  c o n t r i b u t o r y  neg l igence  r u l e ,  b a r r i n g  any 

recovery when t h e  p l a i n t i f f  was somewhat a t  f a u l t .  The con- 

c e p t  d i scussed  i n  H i r s t  ( g r o s s ,  w i l l f u l ,  o r  wanton neg l igence)  

was one o f  t h o s e  dev ices ,  a s  was t h e  l a s t  c l e a r  chance doc- 

t r i n e  and o t h e r s .  

With t h e  advent o f  comparative f a u l t  ( i n  1887 f o r  r a i l -  

road c a s e s  and i n  1973 f o r  most o t h e r  c a s e s ,  s e e  Hoffman v.  

Jones ,  280 So.2d 431 ( F l a .  1 9 7 3 ) ) ,  t h e  reason f o r  t h e s e  avoi-  

dance dev ices  disappeared because j u r i e s  were t h e r e a f t e r  

d i r e c t e d  t o  cons ide r  t h e  comparative f a u l t  of  a l l  p a r t i e s .  

A s  t h i s  Court s t a t e d  i n  Hoffman a t  Page 437 of  i t s  op in ion :  

I n  an e f f o r t  t o  ame l io ra t e  t h e  harshness  of  con- 
t r i b u t o r y  neg l igence ,  o t h e r  d o c t r i n e s  have 
evolved i n  t o r t  law, such a s  " g r o s s ,  w i l l f u l ,  
and wanton" neg l igence ,  " l a s t  c l e a r  chance, " 
and t h e  a p p l i c a t i o n  o f  a b s o l u t e  l i a b i l i t y  i n  
c e r t a i n  i n s t a n c e s .  

When t h e  Supreme Court  i n  Hoffman threw o u t  c o n t r i b u t o r y  neg- 

l i g e n c e ,  it a l s o  threw o u t  t h e  above desc r ibed  "baggage" t h a t  

had accumulated w i t h  it. 

I t  should be no ted  t h a t  s i n c e  Hoffman, F l o r i d a  c o u r t s  

have i n  f a c t  addressed and c o n s i s t e n t l y  r e j e c t e d  a  number of  

o t h e r  r u l e s  which r e q u i r e  a  100%-0% s p l i t  of  r e s p o n s i b i l i t y .  

See Auburn Machine Works Co. v .  Jones ,  366 So.2d 1167 ( F l a .  

1979) ( p a t e n t  danger d o c t r i n e  r e j e c t e d ) ;  Blackburn v .  Dorta ,  

348 So.2d 287 ( F l a .  1977) (assumption of  t h e  r i s k  r e j e c t e d  a s  



complete defense ;  Zambito v .  Southland Recrea t ion  E n t e r p r i s e s ,  

I n c . ,  383 So.2d 989 ( F l a .  2d DCA 1980) ( i n v i t e e ' s  neg l igence  

r e :  known danger no longer  complete d e f e n s e ) .  

S i m i l a r l y ,  one post-Hoffman c o u r t  has cons idered  an ans- 

wer t o  t h e  q u e s t i o n  r a i s e d  on t h e  c r o s s  appeal  e x p l i c i t l y .  

The c a s e  of  Tampa E l e c t r i c  Co. v.  Stone & Webster Engineer ing 

Corp., 367 F.Supp. 27 (M.D.Fla. 1973) .  There,  i n  a  d e c i s i o n  

o n l y  t h r e e  months a f t e r  -- Hoffman, t h e  f e d e r a l  c o u r t  had t o  p re -  

diet how t h e  F l o r i d a  c o u r t s  would r u l e  on t h i s  p o i n t  and two 

o t h e r s .  I t  c o r r e c t l y  answered t h e  o t h e r  two q u e s t i o n s  and 

p r e d i c t e d  on t h i s  p o i n t  t h a t ,  c o n s i s t e n t  w i th  Hoffman, t h e  

harshness  of  t h e  H i r s t  r u l e  would be thrown away. 

For a l l  o f  t h e  foregoing  r ea sons ,  no j u r i s d i c t i o n a l  con- 

f l i c t  ha s  been shown t o  e x i s t  between t h e  d e c i s i o n  below and 

t h e  two c o n t r i b u t o r y  neg l igence  c a s e s  c i t e d  by ROY. 

CONCLUSION 

For t h e  reasons  s e t  f o r t h  i n  t h e  foregoing  B r i e f ,  i f  

P o i n t  I1 i s  cons idered  by t h i s  Cour t ,  i t  i s  r e s p e c t f u l l y  

sugges ted  t h a t  no c o n f l i c t  has been shown t o  e x i s t .  

Respec t fu l ly  submi t ted ,  
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