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INTRODUCTION 

T h i s  P e t i t i o n  s eeks  review o f  a d e c i s i o n  o f  t h e  Four th  

D i s t r i c t  Cou r t  o f  Appeal which a f f i r m e d  a judgment f o r  compensa- 

t o r y  and p u n i t i v e  damages a g a i n s t  AMERICAN CYANAMID COMPANY i n  a  

p r o d u c t s  l i a b i l i t y  case. 466 So.2d 1079 ( F l a .  4 t h  DCA 1984 ) .  The 

chemical  invo lved  w a s  acknowledged t o  be  i n h e r e n t l y  dangerous;  

t h e  i s s u e  i s  whether  t h e  warning on t h e  bag w a s  i n  f a c t  adequa t e  

and,  if inadequa t e ,  w a s  i t  s o  w i l l f u l l y ,  wantonly ,  and mal ic ious -  

l y  i nadequa t e  as t o  w a r r a n t  t h e  impos i t i on  o f  p u n i t i v e  damages. 

AMERICAN CYANAMID COMPANY (CYANAMID) r e s p e c t f u l l y  s u g g e s t s  

t h a t  t h e  d e c i s i o n  o f  t h e  Four th  D i s t r i c t  i s  i n  c o n f l i c t  w i t h  t h e  

f o l l o w i n g  d e c i s i o n s :  

1. The d e c i s i o n  o f  t h i s  Cou r t  i n  Tampa Drug Company v. 

W a i t ,  103 So.2d 603 ( F l a .  1958) e s t a b l i s h e s  t h e  g e n e r a l  du ty  t h a t  

a  manufac tu re r  o f  a n  i n h e r e n t l y  dangerous p roduc t  must s a t i s f y  t o  

a v o i d  t h e  i m p o s i t i o n  o f  compensatory damages -- it knew o r  shou ld  

have known o f  t h e  dangerousness .  The Fou r th  D i s t r i c t  h a s  t aken  

t h a t  same d u t y  and u t i l i z e d  it  a s  t h e  s t a n d a r d  now t o  be employed 

i n  t h e  Four th  D i s t r i c t  t o  assess p u n i t i v e  damages a g a i n s t  a manu- 

f a c t u r e r  o f  a n  i n h e r e n t l y  dangerous  p roduc t .  Such a s t a n d a r d  i s  

c o n t r a r y  t o  Tampa Drug and  t o  t h i s  C o u r t ' s  d e c i s i o n  i n  White Con- 

s t r u c t i o n  Co. v.  DuPont, 455 So.2d 1026 (F l a .  1 9 8 4 ) ,  r e q u i r i n g  

more t h a n  even g r o s s  neg l i gence  t o  assess p u n i t i v e  damages. 

STATEMENT OF THE CASE AND FACTS 

CYANAMID manufactures  a p roduc t  known a s  AM-9, which i s  

made up 95% o f  Acrylamide. T h i s  chemical ,  as a neu ro tox in ,  may 

a d v e r s e l y  a f f e c t  t h e  nervous  system. I t  does  n o t  a f f e c t  a l l  



i n d i v i d u a l s ,  even a t  h ighly  concentrated l e v e l s .  The i n h e r e n t l y  

dangerous n a t u r e  of  AM-9 ( a  chemical g r o u t  t h a t  f u l f i l l s  a most 

u s e f u l  purpose i n  s o c i e t y ,  p a r t i c u l a r l y  i n  s e w e r  work) was d i s -  

covered e a r l y  i n  i t s  development by CYANAMID through an ex tens ive  

r e sea rch  program funded by CYANAMID. The r e s u l t s  o f  t h i s  re- 

sea rch  program have been widely publ ished and expanded f o r  ove r  

t h i r t y  years .  

Over t h e  yea r s ,  CYANAMID has ,  from t i m e  t o  t i m e ,  changed 

t h e  warning l a b e l  and t h e  ex tens ive  i n s t r u c t i o n s  on use o f  t h e  

product  on t h e  bags of the  g rou t ,  based upon i t s  eva lua t ion  of  

t h e  ongoing r e sea rch  program. 

M r .  LESTER ROY (ROY) worked wi th  AM-9 f o r  approximately t e n  

yea r s  wi th  two d i f f e r e n t  employers. A s  a r e s u l t  o f  t h i s  c o n t a c t ,  

h e  claimed t o  have s u f f e r e d  a c o n t a c t  d e r m a t i t i s  and claimed t o  

have a d i f f u s e  p e r i p h e r a l  neuropathy causing phys ica l  problems. 

A t  t h e  t r i a l  i n  t h i s  cause,  t h e r e  was c o n f l i c t i n g  evidence 

a s  t o  what was causing M r .  ROY'S complaints,  bu t  t h e  jury ob- 

v ious ly  concluded t h a t  exposure t o  AM-9 con t r ibu ted  t o  h i s  prob- 

l e m s .  

CYANAMID'S warning l a b e l  provided,  among o t h e r  th ings ,  

"Warning: Repeated s k i n  c o n t a c t ,  i n h a l a t i o n  o r  swallowing may 

cause nervous sys  t e m  d i s tu rbances  . . ." (Emphasis added) . Pla in-  

t i f f ' s  l a b e l i n g  e x p e r t  f e l t  t h e  warning was inadequate ,  p r e f e r r i n g  

it t o  say " w i l l "  cause problems. 

AMERICAN CYANAMID1s l a b e l  was i n  compliance wi th  the guide- 

l i n e s  of  t h e  Manufacturing Chemists Assoc ia t ion ,  an i n d u s t r y  

gu ide l ine ,  a s  w e l l  a s  t h e  f e d e r a l  t r a n s p o r t a t i o n  g u i d e l i n e s  



(mandatory)  which adop t  t h e  Manufactur ing Chemists  A s s o c i a t i o n  

sys tem.  

There i s  no i s s u e  concern ing  CYANAMID'S knowledge o f  t h e  

dangerous n a t u r e  o f  t h e  p roduc t  which,  i n  t h e  words o f  t h e  Fou r th  

D i s t r i c t ,  c a n  cause  d e r m a t i t i s ,  neuropa thy ,  and a t a x i a  " i n  some 

peop l e  e x t e n s i v e l y  exposed t o  AM-9." (Emphasis a d d e d ) .  

The j u ry  awarded M r .  ROY compensatory damages o f  $292,000, 

p u n i t i v e  damages o f  $45,000,  and h i s  w i f e  consor t ium damages o f  

The Four th  D i s t r i c t  a f f i r m e d  t h i s  d e c i s i o n  i n  an i n i t i a l l y  

unanimous o p i n i o n  which i s  a t t a c h e d  a s  an e x h i b i t  t o  t h i s  b r i e f .  

I n  upholding t h e  p u n i t i v e  damage award, t h e  Fou r th  D i s t r i c t  es- 

t a b l i s h e d  t h i s  s t a n d a r d  f o r  p u n i t i v e  damages: 

When it comes t o  p u n i t i v e  damages, however, a s  c o n t r a s -  
t e d  w i t h  mere l i a b i l i t y ,  w e  c anno t  env i s age  t h e  l e v e l  
o f  i n t e n t  o r  consc ious  i n d i f f e r e n c e  r e q u i r e d  t o  impose 
p u n i t i v e  damages, a b s e n t  knowledge o r  o p p o r t u n i t y  t o  
know. S l i p  Opinion a t  5 .  

CYANAMID cha l l enged  t h e  p a n e l ' s  d e c i s i o n  by a  motion f o r  

r e h e a r i n g ,  a  motion f o r  r e h e a r i n g  e n  banc,  and a  s u g g e s t i o n  f o r  

c e r t i f i c a t i o n  o f  q u e s t i o n  o f  g r e a t  p u b l i c  impor tance .  Each was 

den i ed  by t h e  Four th  D i s t r i c t .  The motion f o r  r e h e a r i n g ,  however, 

d i d  r e s u l t  i n  one  member o f  t h e  o r i g i n a l  m a j o r i t y  d i s s e n t i n g  and 

s t a t i n g  : 

Upon r e f l e c t i o n ,  I b e l i e v e  w e  made a  m i s t ake  i n  approv ing  
t h e  award o f  p u n i t i v e  damages a g a i n s t  Appe l l an t .  The 
f a c t s  s imply  do n o t  r e f l e c t  t h e  k i n d  o f  f l a g r a n t  miscon- 
d u c t  t h a t  would j u s t i f y  a  f i n d i n g  o f  w i l l f u l  and wanton 
d i s r e g a r d  f o r  t h e  s a f e t y  of  pe r sons  such a s  t h e  Appe l lee .  

The n o t i c e  t o  invoke d i s c r e t i o n a r y  j u r i s d i c t i o n  was t i m e l y  

f i l e d  i n  t h e  lower c o u r t  by  P e t i t i o n e r .  



SUMMARY OF ARGUMENT 

I n  Tampa Drug Co. v.  Wai t ,  103  So.2d 603 ( F l a .  1 9 5 8 ) ,  t h i s  

Cou r t  s t a t e d  t h a t ,  t o  h o l d  a  manufac tu re r  o f  an i n h e r e n t l y  danger- 

ous  p roduc t  l i a b l e  f o r  compensatory damages, a  p l a i n t i f f  must show 

t h a t  t h e  manufac tu re r  knew o r  shou ld  have known of t h e  dangerous-  

n e s s  o f  i t s  p roduc t .  The Fou r th  Dis t r ic t  ha s  now s t a t e d  t h a t  i t  

can  t h i n k  of  no s t a n d a r d  f o r  t h e  i n t e n t  o r  i n d i f f e r e n c e  needed 

f o r  p u n i t i v e  damages e x c e p t  t h a t  same t e s t  o f  "knew o r  shou ld  

have known. " 

T h i s  t e s t  i s  d i a m e t r i c a l l y  opposed t o  t h i s  C o u r t ' s  r e c e n t  

and r i g i d  adherence  t o  t h e  r u l e  o f  Carraway v. R e v e l l ,  116 So.2d 

16 ( F l a .  1 9 5 9 ) ,  i n  White C o n s t r u c t i o n  Co. v .  DuPont, 455 So.2d 

1026 ( F l a .  1984) . The c o n f l i c t  w i t h  White Cons t ruc t i on  i s  made 

m a n i f e s t  by n o t i n g  t h a t  e v e r y  o t h e r  F l o r i d a  p r o d u c t s  l i a b i l i t y  

c a s e  imposing p u n i t i v e  damages had d i r e c t  and m a t e r i a l  ev idence  

t h a t  t h e  manufac tu re r  had concea led  unfavorab le  ev idence  d i s -  

c l o s i n g  t h e  d e f e c t ,  o r  coe r ced  employees i n t o  n o t  d i s c l o s i n g ,  l e t  

a l o n e  a t t e m p t i n g  t o  remedy, t h e  d e f e c t .  A t  most ,  CYANAMID'S  

warning (complying w i th  a l l  i n d u s t r y  and l e g a l  s t a n d a r d s )  was 

found t o  be  i n s u f f i c i e n t .  



POINT ON DISCRETIONARY REVIEW 

THE DECISION OF THE FOURTH DISTRICT I S  I N  JURISDICTIONAL 

CONFLICT WITH THE DECISIONS I N  TAMPA DRUG CO. v .  WAIT, 

103 So.2d 603 ( F l a .  1958) ATJD WHITE CONSTRUCTION CO. v .  

DuPOPJT, 455 So.2d 1026 ( F l a .  1 9 8 4 ) .  

A complete unde r s t and ing  o f  t h e  j u r i s d i c t i o n a l  i s s u e  b e f o r e  

t h i s  Cour t  -- t h e  p rope r  r o l e  and s t a n d a r d  f o r  t h e  impos i t i on  o f  

p u n i t i v e  damages i n  a  p r o d u c t s  l i a b i l i t y  c a s e  r e l a t i n g  t o  an i n -  

adequa te  ( a s  opposed t o  a b s e n t )  warning o f  a n  i n h e r e n t l y  danger-  

ous  p roduc t  -- r e q u i r e s  a  r e c i t a t i o n  o f  t h a t  which t h i s  c a s e  i s  

n o t .  

1. I t  i s  n o t  a  c a s e  where t h e  de f endan t  h i d ,  concea led ,  o r  

r e f u s e d  t o  acknowledge t h e  dangerousness  o f  i t s  p roduc t .  Compare, 

e . g . ,  Johns-Manvil le ,  i n f r a ,  P i p e r ,  i n f r a .  CYANAMID, through i t s  

own e x t e n s i v e  r e s e a r c h  program, i n  house and i n  t h e  academic medi- 

c a l  community a t  l a r g e ,  d i s c o v e r e d  t h e  t r u e  n a t u r e  o f  t h i s  most 

v a l u a b l e  p roduc t  and d i s s emina t ed  t h e  i n fo rma t ion  wide ly .  

2. I t  i s  n o t  a  c a s e  where t h e  manufac tu re r  r e f u s e d  t o  warn 

o f  t h e  dangerous p roduc t .  I t  was a  s i t u a t i o n  where t h e  P l a i n -  

t i f f ' s  l a b e l i n g  e x p e r t  d i s a g r e e d  w i th  t h e  make-up o f  CYANAMID's  

e x t e n s i v e  warning l a b e l .  

3 .  I t  i s  n o t  a  c a s e  i n  which t h e  de f endan t  f a i l e d ,  r e f u s e d  

o r  n e g l e c t e d  t o  comply w i t h  - any a p p l i c a b l e  s t a n d a r d .  I n s t e a d ,  

t h e  CYANAMID p roduc t  was shown t o  have been i n  compliance w i th  

t h e  comprehensive i n d u s t r y  s t a n d a r d ,  and it was shown t h a t  t h a t  

i n d u s t r y  s t a n d a r d  had been adop ted  by t h e  f e d e r a l  government a s  



t h e  mandatory s t a n d a r d  f o r  t h e  t r a n s p o r t a t i o n  o f  dangerous  pro- 

d u c t s .  

4 .  F i n a l l y ,  it was n o t  a  c a s e  i n  which t h e  p roduc t  was de- 

f e c t i v e .  I t  i s  e s s e n t i a l  t o  n o t e  t h a t  t h e  " d e f e c t "  s a i d  t o  e x i s t  

i n  t h i s  c a s e  was t h e  i nadequa t e  warning.  The p r o d u c t  was acknow- 

l edged  t o  be  i n h e r e n t l y  dangerous  from day one of  t h i s  c a s e .  The 

o n l y  t h i n g  t h a t  would make it "unreasonab ly  dangerous"  would be  

t h e  warning s a i d  t o  be i nadequa t e .  

What t h i s  c a s e  i s  i s  one i n  which a  company manufactured a  

p roduc t  which, t o  some peop le  i n  some a p p l i c a t i o n s ,  cou ld  cause  

n e u r o l o g i c a l  problems.  I t  d i d  n o t  a f f e c t  a l l  peop le  a d v e r s e l y  and 

d i d  n o t  cause  t h e  same e f f e c t s  i n  a l l  peop le  who w e r e  a f f e c t e d .  

T h i s  i s  a  c a s e  which showed t h a t  s i n c e  t h e  p r o d u c t ' s  de- 

velopment i n  t h e  e a r l y  1950 I s ,  CYANAI4ID c o n s t a n t l y  t e s t e d  and 

e v a l u a t e d  i n  house ,  and funded and pub l i shed  r e s e a r c h  i n  t h e  aca-  

demic and medica l  communit ies ,  t o  de te rmine  and d i s c l o s e  t h e  

n a t u r e  o f  t h i s  most u s e f u l  p roduc t .  CYANAMID r e a d i l y  admi t s  t h a t  

t h e r e  was t r i a l  t e s t imony  from t h e  P l a i n t i f f ' s  l a b e l i n g  e x p e r t  

t h a t  h e  would have used a  l a b e l  t h a t  was more " s t a r t l i n g . "  H e  

advocated  t h e  use  o f  t h e  word poison and t h e  i n c l u s i o n  o f  a  s k u l l  

and c rossbones .  T h i s  i s  no tw i th s t and ing  t h e  f a c t  t h a t  t h e r e  w a s  

no ev idence ,  e v e r ,  anywhere, t h a t  Acrylamide h a s  caused t h e  dea th  

o f  any human be ing  under  any c i r cums t ances .  

I n  t h i s  c o n t e x t ,  t h i s  C o u r t ' s  semina l  d e c i s i o n  i n  Tampa 

Drug must be  examined f o r  j u r i s d i c t i o n a l  c o n f l i c t .  To e s t a b l i s h  

a  c a s e  o f  compensatory damage l i a b i l i t y  a g a i n s t  t h e  manufac tu re r  

of an i n h e r e n t l y  dangerous p roduc t ,  t h i s  Cour t  s t a t e d  i n  Tampa 



Drug, 103  So.2d a t  609: 

The burden remains on one  who c l a ims  a n e g l i g e n t  f a i l u r e  
t o  warn o f  an  i n h e r e n t  danger  t o  prove t h a t  t h e  d i s t r i b u t o r  
knew o r  by t h e  e x e r c i s e  o f - r e a s o n a b l e  c a r e ,  shou ld  have 
known, o f  t h e  p o t e n t i a l  danqer  and i n  t h e  r e a s o n a b l e  c o u r s e  
o f  b u s i n e s s ,  shou ld  be  a b l e - t o  f o r e s e e  t h e  p o s s i b l e  u s e s  o f  
t h e  commodity, a s  w e l l  a s  t h e  p o t e n t i a l  damage o r  i n j u r y  
t h a t  might  r e s u l t  from such u se .  

Aga in s t  t h i s  s t a n d a r d  f o r  l i a b i l i t y ,  which i s  n o t  h e r e  cha l -  

l enged ,  t h e  Four th  D i s t r i c t  i n  i t s  penu l t ima t e  pa ragraph  on  puni-  

t i v e  damage l i a b i l i t y ,  c r e a t e d  t h i s  s t a n d a r d :  

When it comes t o  p u n i t i v e  damages, however, a s  c o n t r a s t e d  
w i t h  mere l i a b i l i t y ,  w e  canno t  env i s age  t h e  l e v e l  o f  i n -  
t e n t  o r  consc ious  i n d i f f e r e n c e  r e q u i r e d  t o  impose p u n i t i v e  
damages, a b s e n t  knowledge o r  o p p o r t u n i t y  t o  know. 

What t h e  Four th  D i s t r i c t  h a s  done, a t  l e a s t  i n  a  c a s e  o f  a n  

i n h e r e n t l y  dangerous p r o d u c t ,  i s  t o  e q u a t e  t h i s  C o u r t ' s  s t a n d a r d  

f o r  compensatory damage l i a b i l i t y  w i t h  t h e  s t a n d a r d  o f  conduct  

s u f f i c i e n t  t o  impose p u n i t i v e  damage l i a b i l i t y .  

A p a r t y ' s  knowledge, o r  o p p o r t u n i t y  t o  have knowledge o f  a 

dangerous  c o n d i t i o n  can q u i t e  p r o p e r l y  c r e a t e  t h e  o b l i g a t i o n  t o  

warn and t o  warn adequa t e ly .  For  p u n i t i v e  damages, however, it 

i s  n o t  t h e  knowledge o f  t h e  dangerousness  o f  t h e  i n h e r e n t l y  dan- 

ge rous  p r o d u c t ,  it i s  t h e  knowledge o f  t h e  d e f e c t  ( h e r e  t h e  warn- 

i n g )  and t h e  r e f u s a l  t o  do any th ing  a b o u t  it. 

By t h e  d e c i s i o n  o f  t h e  Cou r t  below, AMERICAN CYANAMID h a s  

been  found p u n i t i v e l y  r e s p o n s i b l e  f o r  a  d e f e c t  ( t h e  i nadequa t e  

warning) when t h e r e  was no ev idence  t h a t  it knew t h e  warning was 

d e f e c t i v e .  There i s  no q u e s t i o n  t h a t  t h e  p roduc t  "may," " c a n , "  

o r  "cou ld"  cause  i n j u r y  under c e r t a i n  c i rcumstances  and t h a t  



CYANAMID knew it cou ld .  There i s  a b s o l u t e l y  no ev idence ,  however, 

t h a t  t h e  p roduc t  w i l l  c au se  i n j u r y  and,  i n  f a c t ,  t h e  ev idence  

n e g a t e s  t h a t  comprehensive e f f e c t .  Neve r the l e s s ,  t h a t  i s  what 

t h e  P l a i n t i f f ' s  e x p e r t  wanted. 

By c r e a t i n g  a  p u n i t i v e  damage s t a n d a r d  t h a t  e x a c t l y  o v e r l a p s  

t h e  compensatory damage s t a n d a r d ,  t h e  Four th  D i s t r i c t  h a s  s imul-  

t a n e o u s l y  c r e a t e d  j u r i s d i c t i o n a l  c o n f l i c t  w i t h  t h i s  C o u r t ' s  d e c i -  

s i o n  i n  White C o n s t r u c t i o n ,  s u p r a .  There,  i n  r e a f f i r m i n g  t h e  

Carraway v .  Revel1  s t a n d a r d ,  116 So.2d 1 6  ( F l a .  1 9 5 9 ) ,  t h i s  Cou r t  

no ted  t h a t  more t han  g r o s s  neg l i gence  i s  r e q u i r e d  t o  impose puni-  

t i v e  damages and t h a t  t h e  conduct  must ev ince  a  r e c k l e s s  d i s r e g a r d  

o f  human l i f e  o r  o f  t h e  s a f e t y  o f  pe r sons  exposed t o  i t s  dangerous 

e f f e c t s ,  o r  t h e  e n t i r e  want  o f  c a r e  r a i s i n g  a  presumption o f  con- 

s c i o u s  i n d i f f e r e n c e .  T h i s  Cou r t '  s s t a n d a r d  i n  White Cons t ruc t i on  

may o r  may n o t  be a  t u r n i n g  away from t h e  r e c e n t  t r e n d  t o  i n c l u d e  

p u n i t i v e  damages i n  v i r t u a l l y  eve ry  t o r t  l a w s u i t ,  b u t  a t  t h e  v e r y  

l e a s t ,  it i s  a  c l e a r  and e x p l i c i t  r e j e c t i o n  t h a t  a  s t a n d a r d  a s  

s imp le  a s  "knew o r  shou ld  have known" i s  s u f f i c i e n t  t o  impose pu- 

n i t i v e  damages i n  a  p roduc t s  l i a b i l i t y  c a se .  

The compensatory damage s t a n d a r d  i n  a  p roduc t s  l i a b i l i t y  

c a s e  i n v o l v i n g  an  i n h e r e n t l y  dangerous p roduc t  i s  s p e l l e d  o u t  i n  

Tampa Drug and t h e  p u n i t i v e  damage s t a n d a r d  ( a t  l e a s t  i n  a l l  o t h e r  

c a s e s )  is  s p e l l e d  o u t  i n  White Cons t ruc t i on .  The Four th  ~ i s t r i c t  

ha s  equa t ed  "knew o r  shou ld  have known" w i t h  p u n i t i v e  damages. 

Where t h e  f a c e  o f  t h e  op in ion  demons t ra tes  t h a t  t h e  manufacturer  

con t inued  i n  a  d e l i b e r a t e  a t t e m p t  t o  i n v e s t i g a t e ,  warn, and i n -  

form t h e  community, t h e  impos i t i on  o f  p u n i t i v e  damages i s  i n  



j u r i s d i c t i o n a l  c o n f l i c t  w i t h  t h e s e  two d e c i s i o n s .  

F ive  c a s e s  b e f o r e  t h i s  c a s e  have add re s sed  t h e  impos i t i on  

o f  p u n i t i v e  damages i n  a  p roduc t s  l i a b i l i t y  s e t t i n g  under F l o r i d a  

law. I n  each  o f  t h o s e  c a s e s ,  t h e r e  was d i r e c t  ev idence  t h a t  t h e  

de fendan t  manufac tu re r  was i nvo lved  i n  a  d e l i b e r a t e  cover  up, 

c o e r c i o n  o f  employees, and s u p p r e s s i o n  o f  r e p o r t s  o r  tests t h a t  

s p e c i f i c a l l y  t o l d  it t h a t  i t s  p roduc t  was d e f e c t i v e .  CYANAMID 

must acknowledge t h a t  none o f  t h o s e  c a s e s  e x p r e s s l y  r e q u i r e s  t h e  

"smoking gun" o f  c o r p o r a t e  cove r  up o r  coerced  employees, b u t  

each  o f  them prominen t ly  f e a t u r e  t h a t  a s p e c t .  Johns-Manvil le  

S a l e s  Corp. v.  J a n s s e n s ,  463 So.2d 242 ( F l a .  1st DCA 1984) (mas- 

s i v e  d i s c u s s i o n  a t  249-51) ; American Motors Corp. v. E l l i s ,  403 

So.2d 459, 467 ( F l a .  5 t h  DCA 1 9 8 1 ) .  See a l s o  Toyota Motor Co. v .  

Moll,  438 So.2d 192,  195 ( F l a .  4 t h  DCA 1 9 8 3 ) ;  P i p e r  A i r c r a f t  Corp. 

v. C o u l t e r ,  426 So.2d 1108,  1110 ( F l a .  4 t h  DCA 1983) ; Dorsey v.  

Honda Motor Company, L td . ,  655 F.2d 650, ( 5 t h  C i r .  

( a p p l y i n g  F l o r i d a  law) . 
Notwi ths tand ing  t h e  t o t a l  and complete  absence  o f  any cor-  

p o r a t e  wrongdoing a k i n  t o  any o f  t h e  fo r ego ing ,  t h e  Fou r th  D i s t -  

r i c t  r e j e c t e d  t h e  n e c e s s i t y  o f  a  "smoking gun" o r  o t h e r  conduct  

exceed ing  g r o s s  neg l i gence ,  and imposed l i a b i l i t y  on CYANAMID be- 

c ause ,  a s  admi t t ed  from t h e  beg inn ing ,  i t  knew o r  shou ld  have 

known t h a t  i t s  p roduc t  was i n h e r e n t l y  dangerous .  I n  o t h e r  words, 

once  a  c o u r t  f i n d s  t h a t  t h e  Tampa Drug t e s t  i s  exceeded,  r e q u i r -  --- 

i n g  a  warning,  t h e  c a s e  becomes a  p u n i t i v e  damage ca se  i f  t h e  

warning i s  deemed i nadequa t e .  The Four th  D i s t r i c t ' s  o p i n i o n  may 

pay l i p  s e r v i c e  t o  White - C o n s t r u c t i o n ,  b u t  t h e  d e c i s i o n  and hold-  



i n g  i s  i n  j u r i s d i c t i o n a l  c o n f l i c t  w i t h  White C o n s t r u c t i o n  and 

Tampa Drug. 

I n  o r d e r  t o  a l l ow  manufac tu re r s  i n  F l o r i d a  t o  a s s e s s  t h e i r  

r e s p o n s i b i l i t i e s  w i t h  r e s p e c t  t o  t h e  p roduc t s  t hey  manufacture ,  

and more i m p o r t a n t l y  w i th  r e s p e c t  t o  t h e  warnings  t h e y  p l a c e  on 

p r o d u c t s ,  it i s  r e s p e c t f u l l y  urged t h a t  t h i s  Cour t  t a k e  j u r i s d i c -  

t i o n  i n  t h i s  c ause  f o r  t h e  purpose  o f  remedying t h e  d i s a r r a y  i n  

F l o r i d a  p roduc t  l i a b i l i t y / p u n i t i v e  damage law t h a t  ha s  been 

c r e a t e d  by t h e  Four th  D i s t r i c t ' s  d e c i s i o n  i n  t h i s  cause .  

CONCLUSION 

For  t h e  r e a s o n s  s e t  f o r t h  h e r e i n ,  it i s  r e s p e c t f u l l y  urged 

t h a t  t h i s  Cour t  a c c e p t  j u r i s d i c t i o n  and c o n s i d e r  t h e  m e r i t s  o f  

t h e  d i s p u t e  between t h e s e  p a r t i e s .  
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