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STATEMENT OF THE CASE - 

LESTER ROY (ROY) beg in s  h i s  S ta tement  o f  t h e  Case w i t h  t h e  

f i r s t  o f  s e v e r a l  d i s t u r b i n g  mi s s t a t emen t s  o f  F l o r i d a  law. ROY con- 

t e n d s  t h a t  t h i s  Cour t ,  hav ing  e x e r c i s e d  i t s  d i s c r e t i o n a r y  j u r i s d i c -  

t i o n ,  ha s  no a u t h o r i t y  -- a s  a  m a t t e r  o f  law -- t o  c o n s i d e r  any 

b roade r  i s s u e s  t h a n  t h e  i s s u e  which c r e a t e d  c o n f l i c t  j u r i s d i c t i o n  t o  

beg in  w i t h .  R O Y ' S  B r i e f  a t  3-5. I n  f a c t ,  a t  Pages 32 and 4 1  o f  h i s  

b r i e f ,  ROY somewhat contemptuously s u g g e s t s  t h a t  AMERICAN CYANAMID 

COMPANY (CYANAMID) i s  t r e a t i n g  t h i s  " j u s t  l i k e  a n o t h e r  a p p e a l . "  H e  

i s  c o r r e c t  i n  t h a t  r e g a r d .  

I n  Bould v .  Touche t t e ,  349 So.2d 1181,  1183 ( F l a .  1 9 7 7 ) ,  c i t i n g  

Tyus v. Apa l ach i co l a  Nor thern  R a i l r o a d  Co., 130 So.2d 580, 585 ( F l a .  

1961) , t h i s  Cour t  s t a t e d ,  a f t e r  g r a n t i n g  c e r t i o r a r i  on c o n f l i c t  

j u r i s d i c t i o n ,  t h a t  t h e  Cour t  may t h e n  proceed t o  o t h e r  i s s u e s  

r a i s e d  i n  t h e  cause  " a s  though such  c a s e  had come o r i g i n a l l y  t o  

t h i s  c o u r t  on appea l .  " Except  f o r  ROY1 s d e f e c t i v e  c r o s s - p e t i t i o n  

d e a l i n g  w i t h  comparat ive  neg l i gence  which t h i s  Cour t  ha s  e x p r e s s l y  

r e j e c t e d  i n  t h e  o r d e r  a c c e p t i n g  d i s c r e t i o n a r y  j u r i s d i c t i o n ,  t h i s  

Cour t  has  t h e  d u t y  and r e s p o n s i b i l i t y  t o  f u l l y  c o n s i d e r  t h e  c a s e  on 

t h e  m e r i t s  a s  though ( i n  ROY'S words) , it was " j u s t  a n o t h e r  appea l .  " 

Bould, s u p r a ;  Bankers M u l t i p l e  L ine  Insurance  Co. v .  F a r i s h ,  464 

So.2d 530 ( F l a .  1 9 8 5 ) ;  Dania J a i - A l a i  P a l a c e ,  I n c .  v .  Sykes,  450 

So.2d 1 1 1 4  ( F l a .  1984 ) .  

Otherwise ,  CYANAMID re l ies  i n  a l l  r e s p e c t s  upon t h e  S ta tement  

o f  t h e  Case p r e s e n t e d  i n  i t s  I n i t i a l  B r i e f .  
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STATEMENT OF THE FACTS 

CYANAMID r e i t e r a t e s  and re l i es  upon each  and e v e r y  p o r t i o n  o f  

i t s  S ta tement  o f  t h e  F a c t s  a s  be ing  t h e  a p p r o p r i a t e  f a c t u a l  back- 

ground f o r  t h i s  Cour t ,  p u r s u a n t  t o  and c o n s i s t e n t  w i t h  Rule 9 .210(b)  

o f  t h e  F l o r i d a  Rules o f  A p p e l l a t e  Procedure .  

ROY h a s  t o t a l l y  f a i l e d ,  o r  r e f u s e d ,  t o  s p e c i f y  what p o r t i o n s  of  

C Y A N A M I D ' s  S ta tement  he  t a k e s  i s s u e  w i t h ,  no tw i th s t and ing  h i s  re- 

qui rement  t o  do s o ,  pu r suan t  t o  Rule 9 . 210 (c )  and - ~ a n i a  ~ a i - ~ l a i  

P a l a c e ,  I n c .  v .  Sykes,  s u p r a .  I n s t e a d ,  h e  ha s  i s s u e d  a  wide-ranging 

s t a t e m e n t  o f  " f a c t s , "  h e a v i l y  l a d e n  w i t h  argument.  To t h e  e x t e n t  

p o s s i b l e ,  c o n s i s t e n t  w i t h  t h i s  C o u r t ' s  l i m i t a t i o n  on t h e  l e n g t h  and 

magnitude o f  a  r e p l y  b r i e f ,  CYANAMID makes t h i s  r e p l y  t o  c e r t a i n  

p o r t i o n s  o f  ROY'S  S ta tement .  

ROY does  n o t  d i s p u t e  t h e  u s e f u l n e s s  o f  t h e  p roduc t ,  AM-9, o r  

t h e  f a c t  t h a t  CYANAMID was n o t  invo lved  i n  d e s i g n i n g  t h e  system 

which a p p l i e d  i t s  p roduc t  a s  a  s e w e r  g r o u t .  A s  w i l l  be d i s c u s s e d  

below, CYANAMID was e x t e n s i v e l y  invo lved  i n  d i s s e m i n a t i n g  a  v a r i e t y  

o f  l i t e r a t u r e  and i n fo rma t ion  on t h e  s a f e  hand l i ng  and u s e  o f  i t s  

p roduc t .  

With r e s p e c t  t o  t o x i c i t y  s t u d i e s  and l a b e l i n g ,  ROY ha s  i n  no 

way a t t a c k e d  t h e  p r o p o s i t i o n  con t a ined  i n  CYANAMID's  I n i t i a l  B r i e f  

t h a t ,  d u r i n g  a l l  t i m e s  r e l e v a n t  t o  t h i s  c a s e :  

There  was a b s o l u t e l y  no ev idence  i n  t h i s  Record t h a t  
CYANAMID a t  any t i m e  e v e r  r e f u s e d  o r  f a i l e d  t o  do re- 
s e a r c h  on t h i s  p roduc t ;  h i d  o r  covered up t h e  r e s u l t s  
of any r e s e a r c h  on t h i s  p roduc t ;  f a i l e d  t o  f u l l y  con- 
s i d e r ,  e v a l u a t e  and a c t  on t h e  r e s u l t s  o f  t h e  r e s e a r c h  
on t h i s  p roduc t ;  t r i e d  t o  c o e r c e  company o r  independent  
r e s e a r c h e r s  t o  modify t h e  r e s u l t s  o f  t h e i r  r e s e a r c h ;  o r  
do any th ing  else ,  o t h e r  t h a n  t o  c r e a t e  and s h a r e  i n f o r -  
mation abou t  t h i s  p roduc t .  
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CYANAMID1s I n i t i a l  B r i e f  a t  5-6. 

Even though CYANAMID was n o t  R O Y ' s  employer a t  any t i m e  and was 

n o t  t h e  d i r e c t  s u p p l i e r  t o  R O Y ' s  employer,  t h e r e  has  been no c o n t r a -  

d i c t i o n  t o  t h e  r e c o r d  f a c t s  t h a t  CYANAMID, t h roughout  t h e  r e l e v a n t  

p e r i o d ,  d i s t r i b u t e d  a  h o s t  o f  m a t e r i a l s  and i n f o r m a t i o n ,  bo th  na r -  

r a t i v e  and p i c t o r i a l ,  f o r  t h e  s o p h i s t i c a t e d  - and u n s o p h i s t i c a t e d  u s e r  

-- warnings  on bags ,  n a r r a t i v e  and p i c t o g r a p h i c  u s e  r e s t r i c t i o n s  on 

bags ,  s i g n s ,  p o s t e r s ,  and p l a c a r d s ,  manuals ,  b o o k l e t s  o f  a l l  t y p e s ,  

s l i d e  shows, e tc .  Although ROY doesn '  t "remember" t h e  p resence  o f  

some o f  t h e s e  i t e m s ,  h i s  co-workers,  who s u f f e r e d  no adve r se  r e ac -  

t i o n  t o  Acrylamide,  t e s t i f i e d  i n  d e t a i l  a b o u t  t h e i r  p r e sence  and 

a v a i l a b i l i t y .  I d .  a t  11. 

ROY ha s  a t t a c h e d  t o  h i s  b r i e f  an a r t i c l e  by D r s .  Spencer  and 

Schaumberg a s  t h e  o n l y  a p p a r e n t  s u p p o r t  f o r  h i s  s u g g e s t i o n  t h a t  

CYANAMID was i n  some way f l a g r a n t l y  r e c k l e s s  i n  d e s i g n i n g  i t s  

l a b e l s .  Not so .  

A.  I t  shou ld  f i r s t  be no ted  t h a t  t h e  a r t i c l e  i n  q u e s t i o n  

was n o t  even pub l i shed  u n t i l  June  o f  1975,  one  month 

a f t e r  P l a i n t i f f  q u i t  h i s  job. A s  such ,  it cou ld  have 

had no e f f e c t  whatsoever  on t h i s  c a s e .  (The second 

a r t i c l e  a t t a c h e d  t o  R O Y ' s  b r i e f  was pub l i shed  no 

e a r l i e r  t h a n  1 9 7 8 ) .  

B .  Secondly ,  a l t hough  D r .  Schaumberg i n  h i s  June  1975 

a r t i c l e  r e f e r s  t o  Acrylamide a s  a  c o n t a c t  " p o i s o n , "  

it i s  i m p o r t a n t  t o  n o t e  t h a t  t h e  d e f i n i t i o n  t o  him 

a s  a  d o c t o r  (something which can damage o r  c ause  a  
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d i s t u r b a n c e )  i s  f a r  d i f f e r e n t  t h a n  t h e  p u b l i c  ' s  

p e r c e p t i o n  a s  something which can  e a s i l y  k i l l .  It 

i s  j u s t  t h i s  key d i s t i n c t i o n  t h a t  t h e  v o l u n t a r y  and 

mandatory l a b e l i n g  sys tem i n  t h e  Uni ted  S t a t e s  

c a r e f u l l y  t r ies  t o  p r e s e r v e  s o  t h a t  t h e  e f f e c t  o f  

t h e  u s e  of  t h e  word "po i son"  o r  t h e  s k u l l  and 

c r o s s b o n e s  symbol i s  n o t  d i l u t e d  i n  t h e  p u b l i c ' s  

p e r c e p t i o n  by o v e r  u s e .  

C .  A t  l e a s t  a s  i m p o r t a n t l y ,  ROY o v e r l o o k s  t h e  l a s t  por-  

t i o n  o f  t h e  s e n t e n c e  h e  r e f e r s  t o  on Page 1 3 1  o f  D r .  

Schaumberg's a r t i c l e ,  i n  which h e  s t a t e s  t h a t  

" r e p e t i t i v e  exposure  might  r e s u l t  i n  b r a i n  and ne rve  

damage." I t  can  e a s i l y  b e  r e c o g n i z e d  t h a t  t h i s  June  

1975 a r t i c l e  i n  f a c t  had a l m o s t  e x a c t l y  t h e  same 

proposed warn ing  l anguage  a s  was c h a l l e n g e d  by t h e  

P l a i n t i f f  i n  t h i s  c a s e .  2  

Two o t h e r  p o i n t s  a r e  i n t e r e s t i n g  w i t h  r e s p e c t  t o  t h e  a r t i c l e s  

a t t a c h e d  t o  ROY'S  b r i e f .  They do ,  i n  f a c t ,  g i v e  t h i s  C o u r t  a  much 

more d e t a i l e d  s c i e n t i f i c  and t e c h n i c a l  t r e a t m e n t  o f  t h e  p r o d u c t  i n  

q u e s t i o n .  What ROY i g n o r e s  i s  t h a t  t h e  a r t i c l e s '  r e f e r e n c e  t o  n e r v e  

damage, and s p e c i f i c a l l y  damage t o  t h e  P a c i n i a n  c o r p u s c l e s  i s  a  

1 
The medica l  d e f i n i t i o n  o f  po i son  a t  t h i s  t i m e  was "any s u b s t a n c e  
w h i c h ,  when i n g e s t e d ,  i n h a l e d  o r  a b s o r b e d ,  o r  when a p p l i e d  t o ,  i n -  
j e c t e d  i n t o ,  o r  developed w i t h i n  t h e  body, i n  r e l a t i v e l y  s m a l l  
amounts,  bv i t s  chemical  a c t i o n  mav c a u s e  damaae t o  s t r u c t u r e  o r  . .. 
d i s t u r b a n c e  o f  f u n c t i o n .  D o r l a n d ' s  ~ l l u s t r a t e i  ~ e d i c a l  ~ i c t i o n a r y  , 
2 5 t h  E d i t i o n  ( 1 9 7 4 ) ,  a t  1227.  

2  
Although most  o f  t h e  semant ic  d e b a t e  h a s  focused  on  one  o r  two sen-  
t e n c e s  o f  t h e  warning,  photographs  i n  ev idence  ( E x h i b i t s  1 t h r o u g h  
6 )  set  f o r t h  t h e  comple te  warning l a b e l  on  t h e  bags  o f  AM-9 and t h e  
p r e c a u t i o n s  on t h e  p o s t e r s ,  e t c .  See a l s o  CYANAMID'S I n i t i a l  B r i e f  
a t  9. 
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unique e f f e c t  o f  Acrylamide i n t o x i c a t i o n .  The p r e sence  o f  t h i s  dam- 

age can be s imply  and r e l i a b l y  d e t e c t e d  through t h e  u se  o f  a  v i b r a -  

t o r y  t e s t .  What ROY f a i l e d  t o  in fo rm t h i s  Cour t  o f  i s  t h a t  he  a t  no 

t i m e  e v e r  demonst ra ted  any p o s i t i v e  f i n d i n g s  on t h e  v i b r a t o r y  t e s t .  

( R  849-51, 857 ) .  S i m i l a r l y ,  E x h i b i t s  A and B t o  R O Y ' s  b r i e f  make 

r e f e r e n c e  t o  a  unique  p a t t e r n  o f  de rma to log i ca l  comp la in t s ,  which i s  

a  c l a s s i c  d i a g n o s t i c  t o o l  i n  de t e rmin ing  t h e  occu r r ence  o f  Acryla-  

mide i n t o x i c a t i o n .  Again, t h e  d e r m a t i t i s  f o r  which M r .  ROY was 

t r e a t e d  i n  1975 d i d  n o t  e x h i b i t  t h e  symptoms o f  an Acrylamide r eac -  

t i o n .  I n  s h o r t ,  t h e  two unique and s o p h i s t i c a t e d  i n d i c i a  o f  Acryla-  

mide r e a c t i o n  w e r e  a b s e n t  i n  M r .  ROY. ( R  888 ) .  

F i n a l l y ,  ROY h a s  made c e r t a i n  r e f e r e n c e s  t o  t h e  r e c o r d  i n  h i s  

b r i e f  and i n  o t h e r  c i rcumstances  h a s  r e f e r r e d  t o  p o r t i o n s  o f  t h e  

t r a n s c r i p t  w i thou t  r e c o r d  c i t a t i o n s .  C a r e f u l  c r o s s  r e f e r e n c e  t o  

t hose  non-record c i t a t i o n s  i s  e s s e n t i a l  because  it i s  r e s p e c t f u l l y  

b e l i e v e d  t h a t  th rough  t r a n s p o s i t i o n  o r  e r roneous  c o n s t r u c t i o n  o f  

t h e  r e c o r d ,  a t  l e a s t  s e v e r a l  r e c o r d  c i t a t i o n s  do  n o t  s u p p o r t  major 

p o i n t s  a s s e r t e d  i n  R O Y ' s  b r i e f :  

A.  For  example, on Page 20 of  R O Y ' s  b r i e f ,  h e  a l l e g e s  t h a t  

t h e  Defendant  admi t s  t h a t  AM-9 was a  po i son  and shou ld  

have been l a b e l e d  a s  such.  I n  f a c t ,  t h e  r e c o r d  c i t a -  

t i o n  i s  from h i s  own e x p e r t  who r e f e r s  back t o  t h e  a r -  

t i c l e  o f  D r .  Schaumberg (1) n o t  a  CYANAMID employee, 

and ( 2 )  w r i t t e n  a f t e r  t h e  r e l e v a n t  p e r i o d  o f  t h i s  c a s e .  

B .  On Page 28 o f  t h e i r  b r i e f ,  t h e y  s t a t e  f l a t l y  t h a t  D r .  

Heilman a t  t h e  VA concluded t h a t  t h e  cause  o f  M r .  R O Y ' s  

problem was Acrylamide i n t o x i c a t i o n .  I n  f a c t ,  what D r .  
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Heilman t e s t i f i e d  abou t  on Pages 303 t o  305 o f  t h e  

r e c o r d  i s  t h a t  a  major  component o f  R O Y ' s  compla in t s  

w e r e  i n c o n s i s t e n t  w i t h  Acrylamide i n t o x i c a t i o n .  A s  

such ,  a l though  he acknowledged t h a t  t h e r e  was a pos- 

s i b i l i t y  o r  a  s m a l l  p o s s i b i l i t y  o f  an Acrylamide 

neuropathy and t h a t  t h a t  i n c r e a s e s  s l i g h t l y  a s  o t h e r  

t h i n g s  a r e  r u l e d  o u t ,  h i s  f i n a l  o p i n i o n  i s  t h a t  t h e r e  

was a ve ry  h igh  p r o b a b i l i t y  t h a t  something else might  

be go ing  on.  ( R  303-05). 

C .  ROY conc ludes  h i s  S ta tement  o f  t h e  F a c t s  on Page 31 w i t h  

a  d i s c u s s i o n  o f  two photographs  which he  has  i nc luded  i n  

h i s  Appendix. There i s  a s t a r k  absence  o f  any r e c o r d  

c i t a t i o n  t o  e i t h e r  o f  t h e s e  photographs  f o r  a n  obvious  

r ea son .  They w e r e  n o t  p r e s e n t  i n  t h e  ev idence  i n  t h e  

t r i a l  c o u r t .  The P l a i n t i f f  a t t emp ted  t o  e l i c i t  t e s t i -  

mony and o f f e r  t h e s e  photographs  i n  ev idence  d u r i n g  t h e  

t r i a l ,  b u t  was r e b u f f e d  by t h e  t r i a l  c o u r t .  The t r i a l  

c o u r t  s t r u c k  a l l  t e s t imony  w i t h  r e s p e c t  t o  t h e  photo- 

g raphs  and exc luded  them from ev idence .  To surmise  why 

ROY would a t t e m p t  t o  i n s e r t  t h e s e  non-record m a t e r i a l s  

i n t o  h i s  argument b e f o r e  t h i s  Cour t  a t  t h i s  t i m e  would 

be  rank s p e c u l a t i o n .  ( R  1352-57).  

A f t e r  hav ing  made t h e  fo r ego ing  comments concern ing  R O Y ' s  

S ta tement  o f  t h e  F a c t s ,  CYANAMID a g a i n  r e i t e r a t e s  and s t a n d s  by t h e  

S ta tement  o f  t h e  F a c t s  con t a ined  i n  i t s  I n i t i a l  B r i e f  a t  Pages 3 t o  

1 9 .  
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A R G U M E N T  

POINT I ON APPEAL 

THE TRIAL COURT COMMITTED REVERSIBLE ERROR I N  DENYING 

CYANAMID'S MOTION FOR DIRECTED VERDICT ON THE ISSUE OF 

PUNITIVE DAMAGES AND I N  SUBMITTING THE PUNITIVE DAMAGE 

ISSUE TO THE J U R Y  AND THE FOURTH DISTRICT ERRED I N  

AFFIRMING THOSE DECISIONS. 

The argument on t h i s  f i r s t  p o i n t  on appea l  can be d i s t i l l e d  t o  

t h r e e  r a t h e r  p r e c i s e  q u e s t i o n s :  

1. What i s  t h e  a p p r o p r i a t e  s t a n d a r d  t o  be used i n  c o n s i d e r i n g  

t h e  impos i t i on  o f  p u n i t i v e  damages i n  a  p roduc t  l i a b i l i t y  

c a s e ,  and more p a r t i c u l a r l y  i n  a  "warning" c a s e ?  

2. Is t h e r e  s u b s t a n t i a l  competent ev idence  i n  t h i s  r e c o r d  t o  

have wa r r an t ed  t h e  p u n i t i v e  damage i s s u e  go ing  t o  t h e  ju ry?  

3 .  I f  t h i s  Cour t  conc ludes  t h a t  CYANAMID ha s  n o t  been shown t o  

have a c t e d  i n  a  manner c o n s i s t e n t  w i t h  p u n i t i v e  damages, I 
what a c t i o n  shou ld  t h i s  Cour t  t a k e  t o  remedy t h a t  s i t u a t i o n .  1 

1. What i s  t h e  a p p r o p r i a t e  s t a n d a r d  t o  be used i n  c o n s i d e r i n g  

t h e  i m p o s i t i o n  o f  p u n i t i v e  damages i n  a  p roduc t  l i a b i l i t y  

c a s e ,  and more p a r t i c u l a r l y  i n  a  "warning" c a s e ?  

The b r i e f s  o f  t h e  p a r t i e s  and o f  t h e  amicus c u r i a e  i n  t h i s  

Cour t  have s t r u g g l e d  w i t h  t h e  s t a n d a r d  t o  be  used i f  p u n i t i v e  dam- 

a g e s  a r e  t o  be a l lowed i n  F l o r i d a  i n  p roduc t s  l i a b i l i t y  c a s e s .  I t  

would appear  t h a t  when a l l  o f  t h e  d u s t  ha s  s e t t l e d ,  t h e  a p p r o p r i a t e  

s t a n d a r d  i s  t h a t  announced o r  r e p e a t e d  i n  White Cons t ruc t i on  C o .  v .  

duPont ,  455 So.2d 1026 ( F l a .  1 9 8 4 ) ;  - Como O i l  C o .  v .  O 'Loughl in ,  466 
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So.2d 1061 ( F l a .  1 9 8 5 ) ;  Carraway v .  R e v e l l ,  116 So.2d 16 ( F l a .  1959) 

Th i s  " e q u i v a l e n t  t o  c r i m i n a l  manslaughter ' '  s t a n d a r d  found t o  be ap- 

p l i c a b l e  i n  some p e r s o n a l  i n j u r y  t o r t  c o n t e x t s ,  h a s  a l r e a d y  been a t  

l e a s t  i m p l i c i t l y  a p p l i e d  t o  a  p roduc t s  l i a b i l i t y  c a s e  by one  d i s t -  

r i c t  c o u r t  o f  appea l .  See Diaz v .  S e a r s ,  Roebuck & Co., 475 So.2d 

932 ( F l a .  3d DCA 1 9 8 5 ) .  No p e r s u a s i v e  ( o r  f r a n k l y  o t h e r )  r e a son  ha s  

been sugges t ed  f o r  any lesser s t a n d a r d  i n  a  p roduc t s  l i a b i l i t y  con- 

t e x t ,  s i n c e  t h e  g o a l s  t o  be  f u r t h e r e d  a r e  t h e  same p r i n c i p l e s  o f  

punishment and d e t e r r e n c e .  

The one  p o i n t  t h a t  i s  c r y s t a l  c l e a r  from a l l  b r i e f s  i s  t h a t  

t h e r e  i s  no p o l i c y  o r  o t h e r  r e a son  why t h e  Tampa Drug Co. v .  Wait ,  

103 So.2d 603, 609 ( F l a .  1958) r u l e  f o r  t h e  impos i t i on  o f  compensa- 

t o r y  damages i n  a  p roduc t s  l i a b i l i t y  warning c a s e  shou ld  be adopted 

a s  t h e  se l f - same  s t a n d a r d  f o r  p u n i t i v e  damage l i a b i l i t y .  I f  a  manu- 

f a c t u r e r  h a s  a c t u a l  o r  c o n s t r u c t i v e  knowledge o f  an  i n h e r e n t l y  dan- 

ge rous  c h a r a c t e r i s t i c  i n  a  p roduc t ,  an o b l i g a t i o n  t o  r e a sonab ly  warn 

expec ted  u s e r s  a r i s e s .  To go f u r t h e r  and pun i sh  such  a  manufacturer  

i f  t h a t  warning i s  found t o  be d e f e c t i v e ,  however, r e q u i r e s  some 

conduc t  beyond t h e  s imple  neg l i gence  s t a n d a r d  o f  knew o r  shou ld  have 

known o f  t h e  dangerous c o n d i t i o n .  

I n  t h e s e  c i r cums t ances ,  t h e  d e f e c t  i s  n o t  t h e  i n h e r e n t  condi-  

t i o n  o f  t h e  p roduc t ,  b u t  i s  t h e  a l l e g e d l y  improper warning.  Consis-  

t e n t  w i t h  White,  Como, and Carraway, it i s  sugges t ed  t h a t  t h e  con- -- 

d u c t  o f  t h e  manufacturer  would have t o  be such t h a t  it had a c t u a l  

knowledge o f  t h e  d e f e c t i v e  o r  i nadequa t e  warning coupled w i t h  f l a g -  

r a n t  a c t i v i t y  t h e r e a f t e r  i n  marke t ing  t h e  p roduc t  w i t h o u t  any e f f o r t  

t o  s t u d y  o r  improve i t s  warning.  I t  would appear  t h a t  some f u r t h e r  
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guns") would be r equ i r ed  a s  w e l l .  I 
On Page 27 o f  CYANAMID's  I n i t i a l  B r i e f ,  i t  was suggested t h a t  

White and Como e i t h e r  changed t h e  tone  and d i r e c t i o n  of  p u n i t i v e  dam t 
age law i n  F l o r i d a ,  o r  a t  l e a s t  r e t u r n e d  it t o  t h e  compass heading 

o r i g i n a l l y  e s t a b l i s h e d  by t h i s  Court  i n  Carraway. The F i f t h  D i s -  

t r i c t  i n  Gerber Ch i ld rens '  Cen te r s ,  I nc .  v. H a r r i s ,  So. 2d - 

( F l a .  5 th  DCA, March 6 ,  1986, 11 F.L.W. 581) ,  ha s  agreed by say ing  

t h a t  t h e  p u n i t i v e  damage law i n  F l o r i d a  has  s i g n i f i c a n t l y  evolved I 
s i n c e  G r i f f i t h  v .  Shamrock V i l l a g e ,  94 So.2d 854 ( F l a .  1957) and 

t h a t  t h e  pendulum swing, having reached t h e  end o f  i t s  t r a v e l ,  ha s  

now begun i t s  r e t u r n  t o  t h e  c e n t e r  through t h e  proper  a p p l i c a t i o n  

o f  White, Como, and Carraway. 

2 .  Is t h e r e  s u b s t a n t i a l  competent evidence i n  t h i s  record  t o  

have warranted t h e  p u n i t i v e  damage i s s u e  going t o  t h e  jury? 

With t h e  Fourth  D i s t r i c t ' s  "knew o r  should have known'' 

s t anda rd  r e j e c t e d  a s  a p u n i t i v e  s t anda rd ,  t h i s  Court  s t i l l  must r e -  

view CYANAMID's  conduct  i n  l i g h t  of  t h e  proper  White/Como/Carraway 

t e s t .  Much has been w r i t t e n  i n  t h e  b r i e f s  t h i s  Court concerning 

C Y A N A M I D 1 s  r e s p o n s i b i l i t y  o r  l a c k  t h e r e o f ,  b u t  it i s  perhaps  most I 
a p p r o p r i a t e  t o  compare CYANAMID's  a c t i o n s  wi th  t hose  o f  t h e  Defen- 

d a n t  i n  a ca se  somewhat s i m i l a r  t o  t h i s  and one i n  which ROY appar-  

e n t l y  t a k e s  g r e a t  s o l a c e .  Johns-Manville S a l e s  Corp. v .  Janssens ,  

463 So.2d 2 4 2  ( F l a .  1st  DCA 1984) ,  r e v .  denied 467 So.2d 999 ( F l a .  

1985) .  I n  f a c t ,  a t  Page 37 of h i s  b r i e f ,  ROY sugges t s  t h a t  h i s  

c a s e  f o r  p u n i t i v e  damages i s  even s t r o n g e r  t han  t h e  Johns-Manville 

ca se .  C e r t a i n l y ,  a  p a r t y  seek ing  t o  uphold a j u r y ' s  v e r d i c t  is  



given broad sway wi th  h i s  c o n s t r u c t i o n  of  t h e  f a c t s ,  bu t  even p o e t i c  

l i c e n s e  has i t s  l i m i t s .  The fo l lowing  i s  a  b r i e f  comparison o f  t h e  

c i rcumstances  found t o  be t h e  b a s i s  f o r  p u n i t i v e  l i a b i l i t y  i n  Johns- 

Manvil le and t h e  corresponding a c t i o n s  o f  CYANAMID i n  t h i s  ca se .  

See 463 So.2d a t  249-50. 

Johns-Manville Cyanamid 

Johns-Manville ( J M )  knew of  Cyanamid knew o f  t h e  dangers  of  Acryla 
t h e  danger of  a s b e s t o s  f o r  mide because i t  d i d  t h e  f i r s t  s c i e n -  
yea r s .  ti£ i c  r e s e a r c h i n t o  t h e  p r o p e r t i e s  o f  

t h i s  brand new chemical .  

A f t e r  a  s i g n i f i c a n t  number of  Cyanamid i n s t i t u t e d  i t s  r e s e a r c h  pro- 
y e a r s ,  J M  began i t s  own r e -  gram a t  t h e  i n c e p t i o n  of i t s  develop- 
search  i n t o  a s b e s t o s .  ment of  AM-9. 

The f i r s t  J M  r e s e a r c h  r e p o r t  A l l  Cyanamid r e s e a r c h  (whether i n -  
on a sbes tos  was a l t e r e d  be- house o r  funded by Cyanamid) has  been 
cause  of  J M  p r e s s u r e  t o  make publ i shed  and disseminated t o  t h e  
t h e  r e p o r t  more f avo rab le .  s c i e n t i f i c  and medical  communities 

f r e e l y  f o r  t h e i r  comment and review. 

One o f  t h e  reasons  f o r  J M ' s  Cyanamid's in-house r e s e a r c h  h e a v i l y  
a l t e r i n g  i t s  f i r s t  r e p o r t  focused on i t s  own workers who had t h e  
was t h a t  it wanted t o  ho ld  most s i g n i f i c a n t  p o s s i b i l i t i e s  o f  ex- 
down any worke r ' s  compensa- posure .  The r e s e a r c h  was s p e c i f i c a l l y  
t i o n  payments it might have d i r e c t e d  t o  reduc ing  worker problems 
t o  pay. and n o t  t o  reduc ing  worker payments. 

J M  suppressed o t h e r  adverse  Cyanamid a c t i v e l y  encouraged and fundec 
f o r e i g n  a r t i c l e s  on asbes-  independent r e s e a r c h  i n t o  t h e  charac- 
t o s i s .  t e r i s t i c s  o f  AM-9 throughout  t h e  per-  

i o d  o f  i t s  development and marketing.  

J M  a c t i v e l y  concealed from Cyanamid's i n d u s t r i a l  h y g i e n i s t s  con- 
i t s  own workers t h e i r  de- t i n u o u s l y  worked t o  improve t h e  con- 
velopment o f  a s b e s t o s i s  d i s -  d i t i o n s  f o r  i t s  own workers and t o  
c lo sed  i n  medical  examina- reduce t h e  r i s k s  of exposure.  
t i o n s .  

J M ' s  medical  d i r e c t o r  f i n a l -  Cyanamid, c o n s i s t e n t  wi th  i t s  l a b e l i n g  
l y  recommended p l a c i n g  warn- p r a c t i c e s  i n  - a l l  s i t u a t i o n s ,  pu t  a  p r e  
i n g  l a b e l s  on J M ' s  a s b e s t o s ,  cau t iona ry  warning l a b e l  on Acrylamide 
b u t  t h e  company r e j e c t e d  t h e  whi le  it was s t i l l  a  r e s e a r c h  chemical  
sugges t ion  because it was and be fo re  market ing,  and upgraded 
f e a r e d  t h a t  such l a b e l s  t h a t  l a b e l  con t inuous ly  t h e r e a f t e r  a s  
would h u r t  s a l e s .  t h e  produc t  went i n t o  produc t ion .  
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I t  i s  r e s p e c t f u l l y  sugges t ed  t h a t ,  whether  CYANAMID1s  conduct  

i s  compared w i t h  Johns-Manvil le ,  some o t h e r  de f endan t ,  o r  w i t h  an  

o b j e c t i v e  s t a n d a r d ,  CYANAMID1s  conduct  w i t h  r e s p e c t  t o  AM-9 i s  n o t  

o n l y  n o t  worthy o f  punishment,  b u t  i s  i n  f a c t ,  exemplary. Ra the r  

t h a n  showing r e c k l e s s  i n d i f f e r e n c e  t o  t h e  r i g h t s  o f  o t h e r s ,  w i l l f u l -  

n e s s ,  wantonness ,  e t c . ,  t h e  r e c o r d  b e f o r e  t h i s  Cou r t ,  when viewed i n  

t h e  l i g h t  most f a v o r a b l e  t o  ROY, s uppo r t s  o n l y  t h e  conc lu s ion  t h a t  a  

d i r e c t e d  v e r d i c t  on t h e  i s s u e  o f  p u n i t i v e  damages shou ld  have been 

e n t e r e d  i n  f a v o r  o f  CYANAMID. 

3 .  - I f  t h i s  Cour t  conc ludes  t h a t  CYANAMID h a s  n o t  been shown t o  

have a c t e d  i n  a  manner c o n s i s t e n t  w i t h  p u n i t i v e  damages, 

what  a c t i o n  shou ld  t h i s  Cour t  t a k e  t o  remedy t h a t  s i t u a t i o n :  

There  a r e  three s e p a r a t e  a c t i o n s  which t h i s  Cour t  shou ld  

t a k e  t o  remedy t h e  e r r o r s  o f  t h e  c o u r t  below. F i r s t ,  and most  s i m -  

p l y ,  t h e  p u n i t i v e  damage award must be r e v e r s e d  and a  d i r e c t e d  ve r -  

d i c t  e n t e r e d  i n  f a v o r  o f  CYANAMID. 

Secondly,  i f  t h e  law i n  e x i s t e n c e  a t  t h e  t i m e  o f  t h e  a p p e l l a t e  

d e c i s i o n  i n  t h i s  m a t t e r  a l lowed  two o f  t h e  t h r e e  a p p e l l a t e  c o u r t  

judges t o  s u s t a i n  t h e  i m p o s i t i o n  o f  p u n i t i v e  damages, t h e n  it i s  

e s s e n t i a l  f o r  t h i s  Cour t  t o  r e d i r e c t  o r  r e t u r n  t h e  pendulum swing i n  

such  p roduc t  l i a b i l i t y  c a s e s  t o  a  p o i n t  c o n s i s t e n t  w i t h  White and 

Como, one which h o p e f u l l y  would p r even t  a n o t h e r  c a s e  such a s  t h i s  

hav ing  t o  g e t  t o  t h e  Supreme Cour t  o f  F l o r i d a  t o  be  c o r r e c t e d .  

T h i r d l y ,  and perhaps  most i m p o r t a n t l y ,  t h e  v e s t i g e s  o f  t h e  er- 

r o r  i n  t h e  t r i a l  c o u r t  need t o  be removed and t h a t  c an  o n l y  be done 

th rough  t h e  g r a n t i n g  o f  a  new t r i a l  on a l l  i s s u e s .  T h i s  w i l l  be 

d i s c u s s e d  more f u l l y  i n  t h e  fo l l owing  p o i n t  on appea l .  
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For a l l  o f  t h e  fo r ego ing  r e a s o n s ,  it i s  r e s p e c t f u l l y  sugges t ed  

t h a t  t h e  Cour t  r e v e r s e  and remand f o r  t h e  d i r e c t i o n  o f  a  v e r d i c t  i n  

f a v o r  o f  CYANAMID on t h e  p u n i t i v e  damage i s s u e .  

POINT I1 ON APPEAL 

THE TRIAL COURT COMMITTED REVERSIBLE ERROR I N  NOT GRANTING 

CYANAMID'S MOTION FOR NEW TRIAL ON LIABILITY AND COMPENSA- 

TORY DAMAGES OR I N  NOT REMITTING ROY'S COMPENSATORY DAMAGE 

AWARD. 

A s  p r e v i o u s l y  mentioned above,  t h e  t h i r d  a c t i o n  t o  be t aken  by 

t h i s  Cour t  i s  t h e  o r d e r i n g  o f  a  new t r i a l  on a l l  i s s u e s .  Numerous 

commentators and c o u r t s  have exp re s sed  concern  t h a t  a  c o n s o l i d a t e d  

t r i a l  on  l i a b i l i t y ,  compensatory damages, and p u n i t i v e  damages w i t h  

n e t  worth ev idence  be ing  a d m i s s i b l e ,  p r e j u d i c e s  t h e  de f endan t s  ' (es- 

p e c i a l l y  l a r g e  c o r p o r a t e  d e f e n d a n t s ' )  r i g h t s  t o  f a i r  t r i a l s  on t h e  

fundamental  i s s u e s  o f  l i a b i l i t y  and damages. See ,  e . g . ,  Mor r i s ,  

P u n i t i v e  Damages i n  T o r t  Cases ,  4 4  Harv. L. Rev., 1173,  1191 ( 1 9 3 1 ) ;  

S e l t z e r ,  P u n i t i v e  Damages i n  Mass T o r t  L i t i g a t i o n :  Address ing  t h e  

Problems o f  F a i r n e s s ,  E f f i c i e n c y  and C o n t r o l ,  52 Fordham L. Rev., 37 - 

4 1 ,  90 (1983 ) ;  The U s e  o f  Evidence o f  Wealth i n  Asse s s ing  P u n i t i v e  

Damages i n  New York: Ruper t  v .  S e l l e r s ,  4 4  Albany L. Rev. 422, 426, 

437, 439 (1980) ; The Dubious Ex tens ion  o f  P u n i t i v e  Damage Recovery i r  

Pennsy lvan ia  P roduc t s  L i a b i l i t y  Law, 23 Duquesne L. Rev., 680, 682, 

705 (1985 ) ;  Owen, Problems i n  Asse s s ing  P u n i t i v e  Damages   gain st 

Manufac tu re r s  o f  De fec t i ve  P roduc t s ,  49 U .  Chi.  L. Rev., 1, 52-53 

Whatever p r e j u d i c e  a  de f endan t  s u f f e r s  i n  a  c a s e  i n  which puni-  

t i v e  damages may u l t i m a t e l y  be  p rope r ,  t h a t  p r e j u d i c e  i s  i n s i g n i f i -  

c a n t  when compared t o  t h e  p r e j u d i c e  s u f f e r e d  by a  de f endan t  t h a t  i s  
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charged w i t h  p u n i t i v e  conduct  and ha s  i t s  f i n a n c i a l  wor th  and o t h e r  

such ev idence  d i s p l a y e d  t o  t h e  j u r y ,  even though any p u n i t i v e  damage 

award i s  u l t i m a t e l y  s t r i c k e n .  

I n  t h o s e  s i t u a t i o n s  i n  which t h e  j u ry  u l t i m a t e l y  does  n o t  re- 

t u r n  a  p u n i t i v e  award, and p a r t i c u l a r l y  i n  t h o s e  i n  which a  p u n i t i v e  

award i s  r e t u r n e d  b u t  l a t e r  s t r i c k e n ,  t h e  a n a l y s i s  t h e n  r e v e r t s  t o  a  

s imp le  one d e a l i n g  w i t h  t h e  p r e j u d i c i a l  e f f e c t  on i s s u e s  o f  l i a b i l i t )  

and compensatory damages t h a t  t h e  i n t r o d u c t i o n  o f  s u b s t a n t i a l  n e t  

wor th  ev idence  h a s  t o  a  t r i a l .  Such ev idence  i s  anathema i n  F l o r -  

i d a ' s  sys tem o f  j u s t i c e ,  where t h e  wea l t h  o f  a  d e f e n d a n t  o r  t h e  

impecuniousness o f  a  p l a i n t i f f  i s  i r r e l e v a n t  t o  t h e  i s s u e s  o f  l i a -  

b i l i t y  and compensatory damages and p r e j u d i c i a l  t o  t h e i r  r e s o l u t i o n .  

I n  s h o r t ,  u n t i l  such t i m e  a s  F l o r i d a  implements a  b i f u r c a t e d  

t r i a l  sys tem on p u n i t i v e  damages, o r  o t h e r  comparable r e fo rms ,  a  

p l a i n t i f f ' s  a t t o r n e y  p roceeds  a t  h i s  own r i s k  when h e  de t e rmines  t o  

i n t r o d u c e  ev idence  o f  e x t e n s i v e  n e t  worth i n  a  c a s e  s e e k i n g  p u n i t i v e  

damages. I f  h e  p r e v a i l s  on p u n i t i v e  damages, t h e  gamble ha s  been 

won, b u t  i f  h e  r e c e i v e s  no award o r  i f  a n  award i s  l a t e r  s t r i c k e n ,  

t h e n  he s h o u l d  n o t  be a l lowed  t o  "win" n o n e t h e l e s s  by g e t t i n g  t h e  

b e n e f i t  o f  t h e  obvious  p r e j u d i c i a l  e f f e c t  o f  a  d e f e n d a n t ' s  n e t  wor th  

on t h e  j u r y ' s  d e l i b e r a t i o n s  concern ing  l i a b i l i t y  and damages. To 

a l l o w  t h e  j u r y ' s  v e r d i c t  on l i a b i l i t y  and damages t o  s t a n d  h e r e  

would be  t o  reward t h e  P l a i n t i f f  f o r  t h e  ove rzea lousnes s  o f  h i s  

t r i a l  counse l .  The o n l y  remedy p r e s e n t l y  a v a i l a b l e  t h e n  t o  CYANAMID 

i s  f o r  t h i s  Cour t  t o  g r a n t  a  new t r i a l  on a l l  i s s u e s ,  a  t r i a l  f r e e  

from a l l  t a i n t  w i t h  r e s p e c t  t o  CYANAMID'S f i n a n c i a l  r e s o u r c e s .  See 

Campen v .  S tone ,  635  P.2d 1121 (Wyo. 1981) f o r  an i n  dep th  a n a l y s i s  

o f  t h e  n e c e s s i t y  o f  a  new t r i a l  on a l l  i s s u e s  i n  such c a s e s .  
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ROY h a s  t o t a l l y  f a i l e d  t o  respond t o  t h i s  argument i n  any f a s h -  

i o n ,  s u g g e s t i n g  i n s t e a d  t h a t  CYANAMID i s  a r g u i n g  t h a t  t h e  $45,000 

p u n i t i v e  award i s  i t s e l f  e x c e s s i v e .  CYANAMID h a s  n e v e r  made t h a t  

argument and does  n o t  make t h a t  argument b e f o r e  t h i s  Cour t .  CYANA- 

M I D  does ,  i n d e p e n d e n t l y  o f  t h e  f o r e g o i n g  r e a s o n s  f o r  s e e k i n g  a  new 

t r i a l  on  a l l  i s s u e s ,  r e a s s e r t  t h e  p o s i t i o n  i t  h a s  d e t a i l e d  on Pages 

43 th rough  49 o f  i t s  o r i g i n a l  b r i e f  t o  t h e  e f f e c t  t h a t  t h e  i s s u e s  

of  l i a b i l i t y  and compensatory damages w e r e  c l o s e l y  i n t e r t w i n e d  i n  

t h e  t r i a l  o f  t h i s  c a u s e  and t h a t  t h e  r e s u l t i n g  compensatory damage 

award was e x c e s s i v e  i n  i t s  own r i g h t  and c o n s i d e r e d  i n  l i g h t  o f  t h e  

s t a n d a r d s  set  f o r t h  by t h i s  C o u r t  i n  - L a s s i t t e r  v .  I n t e r n a t i o n a l  
3  

Union o f  O p e r a t i n q  E n q i n e e r s ,  349 So.2d 622 ( F l a .  1977) . 

3 
Notwi ths tand ing  t h i s  C o u r t ' s  o r d e r  s p e c i f i c a l l y  r e j e c t i n g  ROY'S 
compara t ive  n e g l i g e n c e  argument on  c r o s s - p e t i t i o n ,  h e  r e i t e r a t e s  
a n  a b b r e v i a t e d  form o f  t h a t  argument i n  t h e  c l o s i n g  pages  o f  h i s  
b r i e f .  F o r  t h e  r e a s o n s  set  f o r t h  i n  CYANAMID'S  b r i e f  on  " c r o s s  
p e t i t i o n , "  f o r  t h e  r e a s o n s  set  f o r t h  i n  t h i s  C o u r t ' s  d e c i s i o n  i n  
Hoffman v .  J o n e s ,  280 So.2d 431. 437 ( F l a .  1 9 7 3 ) .  and f o r  t h e  r e a -  . . 
s o n s  d i s c u s s e d  i n  Tampa ~ l e c t r i c  Co. v.  S t o n e  & Webster  E n g i n e e r i n g  
Corp . ,  367 F.Supp. 27 (M.D.  F l a .  1973) , h i s  argument  i s  w i t h o u t  
m e r i t .  

FLEMING, O'BRYAN & FLEMING. LAWYERS, N C N B  BANK BUILDING. FORT LAUDERDALE, FLORIDA 



CONCLUSION 

For  t h e  r e a s o n s  se t  f o r t h  i n  P o i n t  I o f  t h e  fo r ego ing  b r i e f ,  

CYANAMID r e s p e c t f u l l y  u rge s  t h a t  t h i s  Cour t  r e v e r s e  t h e  d e c i s i o n s  o f  

t h e  c o u r t s  below on t h e  i s s u e  of  p u n i t i v e  damages and remand f o r  t h e  

e n t r y  o f  a  d i r e c t e d  v e r d i c t  i n  f a v o r  o f  CYANAMID on t h a t  i s s u e .  

Fo r  t h e  r e a s o n s  se t  f o r t h  i n  P o i n t  11, it i s  r e s p e c t f u l l y  urged 

t h a t  t h i s  Cour t  r e v e r s e  t h e  ba l ance  o f  t h e  judgment i n  t h i s  c ause  

f o r  a  new t r i a l  on t h e  i s s u e s  o f  l i a b i l i t y ,  comparat ive  neg l i gence ,  

and compensatory damages. A l t e r n a t i v e l y ,  it i s  r e q u e s t e d  t h a t  t h i s  

Cour t  e n t e r  a  r e m i t t i t u r  on t h e  i s s u e  o f  compensatory damages. 
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