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PRELIMINARY STATEMENT 

Pe t i t i one r  was the appellant  i n  the Fourth D i s t r i c t  

Court of Appeal and the  prosecution i n  the Criminal Division 

of the Ci rcu i t  Court of the F i f t een th  Jud i c i a l  Circui t  i n  and 

f o r  Palm Beach County, Flor ida .  Respondent was appellee and 

defendant respect ively  i n  those cour t s .  In  t h i s  b r ie f  the 

p a r t i e s  w i l l  be re fe r red  t o  as  they appear before t h i s  Honorable 

Court. 

The symbol "R" w i l l  be used t o  denote the record on 

appeal;  the symbol "SR" w i l l  be used t o  denote the supplemental 

record; the symbol "SSR" w i l l  denote the second supplemental 

record,  and "A" t o  denote the P e t i t i o n e r ' s  appendix attached 

hereto.  

A l l  emphasis i n  t h i s  b r ie f  i s  supplied by Pe t i t ioner  

unless  otherwise indicated.  



STATEMENT OF THE CASE AND FACTS 

Frank Mars was indicted by the grand jury for the 

alleged first-degree murder of Willie Berry, on or about January 

30, 1983 (SR 1). The state narrowed the time of the offense by 

a statement of particulars which alleged that the crime took 

place between 5:00 p.m. January 29, 1983 and 12:59 a.m. January 

30, 1983 (R 29-32). At trial, although the state's proof con- 

flicted with the time period alleged in the statement of particu- 

lars, an instruction was given to the jury without objection 

by the state, requiring that the state prove that the offense 

took place within the specific time constraints set out in the 

statement of particulars (SSR 26-27, Appendix 111). After the 

case was submitted to the jury, and after the jury repeatedly 

raised questions about the importance of the the time constraints 

(SSR 2-5, 13, 16-17, 27-28, 54), the state sought to amend the 

statement of particulars to conform the allegations of time 

to the proof actually presented at trial (SSR 22-27, 30-34, 

48-49). The state claimed a secretary's typographical error 

was responsible for the conflict in times (SSR 18, 22, 25, 58). 

Upon Mars' objection (SSR 30-31, 37-47), the court denied the 

state's motion to amend (SSR 49). The court stated that the 

defendant would clearly be prejudiced by the state's motion 

since the jury foreman had already indicated that the jury was 

ready to acquit if it was bound by the time constraints imposed 

by the statement of particulars (SSR 33). Mars, however, did 



n o t  move f o r  a  judgment of  a c q u i t t a l  on t h e  grounds  t h a t  t h e  

s t a t e ' s  proof  v a r i e d  from t h e  s t a t e m e n t  of  p a r t i c u l a r s  (SSR 3 5 ) .  

The j u r y ,  a f t e r  b e i n g  t o l d  t h a t  i t  would have  t o  f o l l o w  t h e  

e a r l i e r  i n s t r u c t i o n  mandat ing  proof  t h a t  t h e  o f f e n s e  took  

p l a c e  w i t h i n  t h e  t i m e  c o n s t r a i n t s  i n  t h e  s t a t e m e n t  o f  p a r t i c u -  

l a r s ,  r e t u r n e d  a  g e n e r a l  v e r d i c t  f i n d i n g  Mars n o t  g u i l t y  (SSR 

54-55, 6 0 ) .  

S u b s e q u e n t l y ,  Mars was a g a i n  i n d i c t e d ,  t h i s  t ime  f o r  

t h e  second-degree  murder ,  on o r  abou t  J a n u a r y  3 0 ,  1983,  of  

W i l l i e  Berry  ( R  33-34) .  Again,  t h e  s t a t e  narrowed t h e  t ime  by 

a  s t a t e m e n t  of p a r t i c u l a r s ,  t h i s  t i m e  t o  a  p e r i o d  between 1 :00  

a.m. J a n u a r y  3 0 ,  1983 and 1 : 0 0  a.m. J a n u a r y  3 1 ,  1983 ( R  35-38) .  

Mars t h e n  moved t o  d i s m i s s  t h e  c h a r g e s  on t h e  grounds  of  former  

j e o p a r d y  because  of  t h e  p r i o r  t r i a l  and a c q u i t t a l  (R 39-40) .  

The c o u r t  d i s m i s s e d  t h e  second-degree  murder c h a r g e  f i n d i n g  t h a t  

Mars had p r e v i o u s l y  been p l a c e d  i n  j eopardy  f o r  t h e  same o f f e n s e  

( R  25,  51-52) .  

The s t a t e  a p p e a l e d ,  c o n t e n d i n g  t h a t  t h e  o f f e n s e s  were 

n o t  t h e  same and t h a t  t h e  e f f e c t  of t h e  a l l e g a t i o n s  of  d i f f e r e n t  

t ime  p e r i o d s  set  o u t  i n  t h e  s t a t e m e n t s  o f  p a r t i c u l a r s  r e n d e r e d  

t h e  o f f e n s e  i n  t h e  second i n d i c t m e n t  s e p a r a t e  and d i s t i n c t  from 

t h e  o f f e n s e  i n  t h e  f i r s t  i n d i c t m e n t  (Appendix I ) .  

On December 1 2 ,  1984,  t h e  F o u r t h  D i s t r i c t  i s s u e d  i t s  

o p i n i o n ,  r e l u c t a n t l y  r e v e r s i n g  t h e  o r d e r  of  t h e  t r i a l  c o u r t  

d i s m i s s i n g  t h e  subsequen t  c h a r g e s  (Appendix I ) .  The c o u r t  h e l d  

t h a t  t h e  d e f e n d a n t ' s  a f f i r m a t i v e  a c t i o n s  o f :  a )  s e e k i n g  and 



e receiving a jury instruction on the materialityand binding 

nature of the statement of particulars and b) opposing the 

state's motion to amend the statement of particulars, established 

the materiality of the variance sufficiently to bar the appellee 

from later asserting the variance was insufficient to constitute 

a different crime (Appendix I). 

On May 8, 1985, the Fourth District issued its opinion 

on rehearing, vacating its prior opinion and affirming the trial 

court's order of dismissal (Appendix 11). The court stated 

that upon being apprised that the appellee had not requested 

the instruction on the binding effect of the bill of particu- 

lars, the appellee's objection to the state's motion to amend 

the bill of particulars was insufficient affirmative action by 

appellee to bar him from objecting on double jeopardy grounds 

to the subsequently filed charges (Appendix 11). 

The Fourth District certified the following question 

as one of great public importance requiring resolution by this 

court : 

Does the rule of State v. Beamon 
permitting the filing of subsequent 
charges apply in a case where the 
defendant was acquitted by general 
verdict in the initial proceedings 
and the defendant did not seek a 
directed verdict of acquittal or 
request an instruction to the jury 
as to the binding nature of a bill 
of particulars in those proceedings? 

(Appendix 11) 

The state timely filed its Notice of Intent to 

Invoke Discretionary Jurisdiction and this appeal follows. 



POINT INVOLVED ON APPEAL 

WHETHER THE RULE OF STATE v .  BEAMON 
WHICH PERMITS THE FILING OF SUBSE- 
QUENT CHARGES APPLIES I N  A CASE, LIKE 
THE INSTANT CASE, WHERE THE DEFENDANT 
WAS ACQUITTED BY GENERAL VERDICT I N  
THE INITIAL PROCEEDINGS WITHOUT THE 
DEFENDANT SEEKING A DIRECTED VERDICT 
OF ACQUITTAL OR REQUESTING AN INSTRUC 
TION TO THE JURY AS TO THE BINDING 
NATURE OF A BILL OF PARTICULARS I N  
THOSE PROCEEDINGS? 



SUMMARY OF THE ARGUMENT 

The decision of the Fourth Dis t r i c t  should be 

reversed i n  l igh t  of the holding of th i s  Court i n  State v .  

Katz -9 402 So.2d 1184 (Fla. 1981), tha t  the import of the 

Beamon decision i s  that  i f  a  variance between the proof 

a t  t r i a l  and the charges brought against the defendant i s  

substant ia l  enough to  form the basis of an acqu i t t a l ,  

despite the defendant never having - affirmatively sought 

the acqui t ta l ,  the variance i s  material and may form the 

basis for new charges against the defendant. 



ARGUMENT 

THE RULE OF STATE V.  BEAMON WHICH PER- 
MITS THE FILING OF SUBSEQUENT CHARGES 
APPLIES I N  A CASE, LIKE THE INSTANT 
CASE, WHERE THE DEFENDANT WAS ACQUIT- 
TED BY GENERAL VERDICT I N  THE INITIAL 
PROCEEDINGS WITHOUT THE DEFENDANT SEEK- 
I N G  A DIRECTED VERDICT OF ACQUITTAL OR 
REQUESTING AN INSTRUCTION TO THE JURY 
AS TO THE B I N D I N G  NATURE OF A BILL OF 
PARTICULARS I N  THOSE PROCEEDINGS. 

The s t a t e  asser ts  t h e  r u l e  o f  t h i s  C o u r t  i n  S t a t e  v .  

Beamon, 298 So .2d  376 ( F l a .  1 9 7 4 ) ,  c e r t .  d e n i e d  419 U.S. 1 1 2 4 ,  

95 S . C t .  8 0 9 ,  42 L.Ed.2d 824 ( 1 9 7 5 ) ,  as i n t e r p r e t e d  by t h i s  

C o u r t  i n  S t a t e  v .  K a t z ,  402 So.2d 1184 ( F l a .  1981)  and S t a n g  

v .  S t a t e ,  421 So.2d 147  ( F l a .  1982)  does  a p p l y  t o  t h e  i n s t a n t  

case s u c h  t h a t  i t  was p r o p e r  f o r  t h e  s t a t e  t o  r e f i l e  c h a r g e s  

a g a i n s t  t h e  d e f e n d a n t ,  a l l e g i n g  d i f f e r e n t  t i m e s  i n  t h e  s t a t e -  

ment of p a r t i c u l a r s .  The s t a t e  asser ts  t h e  F o u r t h  D i s t r i c t  
c o n s i d e r  

and t h e  t r i a l  c o u r t  f a i l e d  t o l p r e j u d i c e  t o  t h e  d e f e n d a n t  when 

t h e  s t a t e  s o u g h t  t o  amend t h e  b i l l  of p a r t i c u l a r s  a t  t r i a l  and 

t h e  F o u r t h  D i s t r i c t  m i s i n t e r p r e t e d  t h e  h o l d i n g s  o f  t h i s  C o u r t  

i n  S t a t e  v .  B e n t l e y ,  8 1  So.2d 750 ( F l a .  1955)  and D r i g g e r s  v .  

S t a t e ,  1 8 8  So.  118  ( 1 9 3 9 ) .  

I n  t h e  i n i t i a l  p r o c e e d i n g ,  t h e  d e f e n d a n t  was c h a r g e d  

w i t h  f i r s t - d e g r e e  murder  on J a n u a r y  3 0 ,  1983 (SR 1 ) .  The s t a t e  

nar rowed t h e  t i m e  o f  t h e  o f f e n s e  by  f i l i n g  a b i l l  o f  p a r t i c u l a r s  

which  a l l e g e d  t h e  crime t o o k  p l a c e  be tween 5 :00  p.m. J a n u a r y  29 ,  

1983 and  1 2 : 5 9  a . m .  on J a n u a r y  3 0 ,  1983 (R 29-32) .  The 

t r i a l  c o u r t  o f  i t s  own v o l i t i o n  and w i t h o u t  o b j e c t i o n  by e i t h e r  



a par ty  gave t h e  standard jury i n s t r u c t i o n  on the  binding na tu re  

of t h e  b i l l  of p a r t i c u l a r s  (SSR 26-27, Appendix 111). The 

case was submitted t o  the  jury  who repeatedly r a i s e d  quest ions 

about t h e  importance of t h e  time c o n s t r a i n t s  (SSR 2-5, 1 3 ,  

16-17, 27-28, 54-55). The jury  foreman indica ted  t h a t  although 

they did not  have doubts about the  f a c t s  of the  case ,  they had 

grave doubts about the  time c o n s t r a i n t s  wi th in  the  b i l l  of 

p a r t i c u l a r s  and would s t r i c t l y  construe them unless  i n s t r u c t e d  

otherwise (SSR 27-28). The s t a t e  sought t o  amend the  b i l l  of 

p a r t i c u l a r s  (SSR 2 2 - 2 7 ,  30-34, 48-49), arguing t h a t  t h e  defense 

could show no pre judice  which would r e s u l t  from the  amendment 

(SSR 9-10, 20-21, 22-26). The defense opposed the  s t a t e ' s  

motion t o  amend, but never indica ted  how they would be pre-  

a judiced by t h e  amendment (SSR 8-9,  30-31, 37-47). The t r i a l  

cour t  s t a t e d  t h a t  t h e  pre judice  was t h a t  the  defendant was 

"looking a t  a  no t  g u i l t y  r i g h t  now . . ." (SSR 3 3 ) ,  and denied 

the  s t a t e ' s  motion t o  amend (SSR 49) .  

In  Lackos v .  S t a t e ,  339 So.2d 217 ( F l a .  1976) t h i s  

Court held t h a t  a  showing of pre judice  t o  the  defendant was 

necessary before a  t r i a l  court  denied t h e  s t a t e ' s  motion t o  

amend an indictment information. 

In  Stang v .  S t a t e ,  supra,  t h i s  Court agreed with t h e  

d i s sen t ing  opinion of Judge Anstead i n  Stang v .  S t a t e ,  403 

So.2d 542 (F la .  4th DCA 1981) ,  t h a t  the  defendant was prejudiced 

by allowing t h e  s t a t e  t o  amend t h e  b i l l  of p a r t i c u l a r s  a f t e r  

the  defendant had advised the  jury  t h a t  the  g t a t e  would be 



a unable t o  prove i t s  case on the date i n  quest ion.  As the defen- 

dant r e l i e d  on the  mistaken date  as  h i s  defense, s t r ipp ing  him 

of t h a t  defense and forcing him t o  face  the same jury with no 

defense l e f t  was held by t h i s  Court t o  be p re jud i c i a l .  Stang, 

supra,  a t  150. However, t h i s  Court noted t ha t  the s t a t e  could 

properly recharge the defendant. 

In Hoffman v.  S t a t e ,  397 So.2d 288 (F la .  1981),  t h i s  

Court c i t i n g  Lackos, supra,  held t h a t  the modem trend i s  t o  

excuse technical  defects  which have no bearing on the  subs t an t i a l  

r i g h t s  of the  p a r t i e s .  - Id .  a t  290. This Court f u r the r  held 

t h a t  where i t  i s  c l e a r  the defense was ne i the r  misled by the  

incor rec t  date nor would be prejudiced by amendment, i t  i s  

proper t o  allow the s t a t e  t o  amend. See a l so  Beamon, supra;  

S ta te  v.  Mayor, 378 So.2d 1324 (Fla .  3d DCA 1980). Rule 

3.14Xo) Fla .  R . C r i m . P .  ( 1 9 7 7 ) .  

Clearly below, the defense was i n  no way misled by 

the  incor rec t  time s e t  out i n  the b i l l  of p a r t i c u l a r s ,  nor did 

they present  an a l i b i  defense. Indeed i t  appears the f i r s t  

persons t o  note the  time discrepancy were the ju rors .  

While the  s t a t e  recognizes i t  did not  and cannot 

appeal the t r i a l  c o u r t ' s  denia l  of the  motion t o  amend as  the 

defendant was acqu i t t ed ,  the s t a t e  a s s e r t s  t h a t  the i s sue  of 

prejudice i s  re levant  i n  s i t ua t i ons  where, as  he re ,  the re  i s  no 

prejudice t o  the defendant i n  allowing the amendment, and the  

defendant i s  acqui t ted  due t o  the denia l  of the  amendment; i f  

no prejudice can be shown i n  allowing the amendment, then 

@ c l ea r ly  there  can be no bar t o  reprosecution i f  the amendment 



a i s  denied. 

In  i t s  opinions,  the  Fourth D i s t r i c t  expressed concern 

a s  t o  whether some s o r t  of a f f i rma t ive  ac t ion  by the  defendant 

t o  e s t a b l i s h  t h e  m a t e r i a l i t y  of the  var iance between the  a l l e -  

ga t ions  and t h e  proof was necessary before the  s t a t e  could 

recharge t h e  defendant under proper a l l e g a t i o n s .  In  Bently,  

supra ,  t h i s  Court s t a t e d  t h a t  reprosecut ion i n  Driggers ,  supra ,  

was improper because "from a l l  t h a t  appears i n  the  r ecord ,  the  

jury  could have found them [ t h e  defendants] no t  g u i l t y  on the  

a c t u a l  mer i t s  of the  case ."  Driggers ,  a t  751. Thus, t h e  

Bently cour t  reasoned, where t h e  defendant took advantage of 

t h e  var iance t o  obta in  an a c q u i t t a l ,  i . e . ,  based not  - on the  

mer i t s  but only on t h e  va r i ance ,  he could not  l a t e r  claim the  

var iance  was n o t  m a t e r i a l .  

Below, while t h e  defendant d id  not  argue t h e  var iance  

t o  the  j u r y ,  i t  i s  c l e a r  the  j u r y ' s  v e r d i c t  was based on the 

var iance and no t  - on t h e  f a c t s l m e r i t s  of t h e  case (SSR 27-28). - 
The defendant below did  argue aga ins t  allowing the  s t a t e  t o  

amend t h e  b i l l  of p a r t i c u l a r s  and s p e c i f i c a l l y  decl ined t o  move 

f o r  a  d i rec ted  v e r d i c t  (SSR 35-38). Indeed, defendant recog- 

n iz ing  t h e  " l i t t l e  t e c h n i c a l i t y "  might allow him t o  ge t  o f f ,  

repea tedly  opposed the  s t a t e ' s  motion t o  amend a s  t h e  var iance 

was s u f f i c i e n t l y  m a t e r i a l  t o  warrant a c q u i t t a l .  

This Court i n  S t a t e  v .  Katz, supra ,  a t  1186, s p e c i f -  

i c a l l y  r e j e c t e d  t h e  defendant ' s  argument t h a t  s ince  he did no t  

a f f i rma t ive ly  seek a  judgment of a c q u i t t a l  based on the  va r i ance ,  



the Beamon r u l e  could not  apply t o  prevent him from denying 

i t s  ma te r i a l i t y  when the  second accurate charges were f i l e d .  

This Court s t a t ed :  

The import of the Beamon, Bently 
and Driggers decisions i s  t ha t  i f  
a  variance i s  subs tan t ia l  enough 
t o  form the  bas i s  fo r  an a c q u i t t a l ,  
i t  must be deemed a  mater ia l  var-  
iance.  

I d .  a t  1186. 

Clearly the jury below acqui t ted  the  defendant due 

t o  the  variance between the  time al leged i n  the  b i l l  of p a r t i -  

cu la r s  and the  proof of time adduced a t  t r i a l .  Equally c l ea r ly  

t h i s  Court i n  Katz, supra, s t a t ed  t ha t  where the  variance was 

subs tan t ia l  enough t o  form the  bas is  of an a c q u i t t a l ,  a s  i t  

was here ,  the  variance i s  subs t an t i a l  enough t o  allow the s t a t e  

t o  recharge and r e t r y  the  defendant adducing proof of the  proper 

time. Thus the decision of the Fourth D i s t r i c t  must be quashed. 



CONCLUSION 
- "  

Based on the foregoing argument, supported by the 

circumstances and au thor i t ies  c i ted therein,  Pet i t ioner  

respectfully requests t h i s  Honorable Court REVERSE the 

decision of the Fourth Dis t r i c t  Court of Appeal. 

Respectfully submitted, 

J I M  SMITH 
Attorney General 
Tallahassee, Florida 

SARAH B.  MAYER 
Assistant Attorney General 
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