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SUMMARY OF ARGUMENT 

The Court of Appeal misperceived the determinative and 

exclusive issue in the cause, which was whether the common law 

imposes upon a non-custodial juvenile residential rehabilitation 

center the duty to control the behavior of residents of the cen- 

ter for the protection of the plaintiffs, who encountered the 

residents and were viciously beaten by them off the center's 

premises. Nova University, Inc. is a private university that 

sponsored the rehabilitation center, which accepted delinquent 

juveniles for non-custodial living at the center with model 

families. 

The Court of Appeal chose not to discuss the law of 

three other jurisdictions that have exonerated similar centers 

from liability under identical circumstances for the intentional 

torts of their residents. These courts have found both from an 

analysis of the common law and from a public policy viewpoint 

that no duty to control resident's behavior off the center's 

premises is owed to unidentified potential victims of a resi- 

dent's criminal behavior. 

The question certified cleverly attempts to justify the 

weak underpinnings to the Court of Appeal's reversal of the trial 

judge's well-reasoned summary judgment. The Court of Appeals 

initially erred by finding as a matter of law that "the center 

stood - in -- loco parentis." - Having adopted this legal fiction, 

which is used in a manner not heretofore utilized in the courts 
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of this nation, the Court of Appeal proceeded to apply the law of 

Gissen v. Goodwill. Realizing that Gissen was not good precedent 

for its novel analysis, the court below had no choice but to 

certify the question as a matter of great public importance. 

This Court is not bound by the scope of the certified 

question, which is based upon a faulty legal analysis of the 

case. This case has enormous consequences for juvenile rehabil- 

itation programs and the psychiatric profession in Florida. In 

addition, under the lower court's analysis, any institution that 

even temporarily deals with juveniles will suffer jeopardy if the 

juveniles commit intentional torts on unidentified persons. The 

lower court has created an undesirable exception to well- 

recognized principles of the common law in Florida. The lower 

court's opinion should be quashed and the trial court's summary 

judgment for NOVA UNIVERSITY and INSURANCE COMPANY OF NORTH 

AMERICA affirmed in all respects. 
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STATEMENT OF THE CASE - 

Case No. 76-20760 commenced i n  December 1976 w i t h  t h e  

f i l i n g  i n  Broward C i r c u i t  Cour t  of a  c o m p l a i n t  by J o s e p h i n e  C .  

Wagner, a s  a d m i n i s t r a t r i x  of t h e  E s t a t e  of P e t e r  A l l e n  Wagner, a  

d e c e a s e d  minor ,  a g a i n s t  Nova U n i v e r s i t y ,  I n c . ,  t h e  Department  of 

H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  of t h e  S t a t e  of F l o r i d a ,  Dana 

Wi l l i amson ,  Roland Menz ies ,  Rober t  A.  Menzies ,  E s t h e r  0. Menzies ,  

C h a r l e s  L .  Wi l l i amson ,  C h a r l e s  W .  S t e v e n s ,  J a n e t  C.  S t e v e n s ,  and 

t h e  I n s u r a n c e  Company of Nor th  America.  The a c t i o n  a r o s e  o u t  of 

t h e  d e a t h  of P e t e r  A l l e n  Wagner and  was based  on a  n e g l i g e n c e  

t h e o r y .  A s  t h e  c a s e  p r o g r e s s e d ,  v a r i o u s  d e f e n d a n t s  were added 

and d e l e t e d .  An amended c o m p l a i n t  was f i l e d  on  A p r i l  1 7 ,  1979 ,  

a l l e g i n g  n e g l i g e n c e  and naming Nova U n i v e r s i t y ,  I n c . ,  Dana 

Wi l l i amson ,  Roland Menz ies ,  C h a r l e s  L .  Wi l l i amson ,  C h a r l e s  W .  

S t e v e n s ,  J a n e t  C. S t e v e n s ,  I n s u r a n c e  Company of Nor th  America,  

F i r s t  S t a t e  I n s u r a n c e  Company and Chicago  I n s u r a n c e  Company a s  

d e f e n d a n t s .  

A second a c t i o n  was f i l e d  on F e b r u a r y  1 5 ,  1979,  by 

C h r i s t y  E l l e n  Wagner, a  minor ,  by and t h r o u g h  h e r  mother  and n e x t  

f r i e n d ,  J o s e p h i n e  C .  Wagner. Case No. 79-3084 was a l s o  f i l e d  i n  

Broward C i r c u i t  Cour t  and named t h e  same d e f e n d a n t s  a s  t h e  

amended c o m p l a i n t  i n  c a s e  no. 76-20760, w i t h  t h e  a d d i t i o n  of t h e  

Department  of H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  of t h e  S t a t e  of 

F l o r i d a  and John  M. F lynn .  Due t o  t h e  s i m i l a r i t y  of i s s u e s  and 

p a r t i e s ,  t h e  two c a s e s  were c o n s o l i d a t e d .  
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I n t e r l o c u t o r y  a p p e a l s  have  r e s u l t e d  i n  two d e c i s i o n s  by 

t h e  F o u r t h  D i s t r i c t  Cour t  of Appeals .  The Depar tment  of H e a l t h  

and R e h a b i l i t a t i v e  S e r v i c e s  (DHRS) a p p e a l e d  an  o r d e r  of Judge  

Minnet  deny ing  i t s  mot ion  f o r  change  of venue t o  Leon County.  

The DHRS was s u c c e s s f u l  i n  r e v e r s i n g  t h e  lower  c o u r t l s  d e c i s i o n ,  

and t h e  c a s e  was remanded t o  t h e  lower  c o u r t  f o r  t h e  i s s u a n c e  of  

an o r d e r  t r a n s f e r r i n g  t h e  c a u s e  t o  Leon County. Depar tment  - of 

H e a l t h  and R e h a b i l i t a t i v e  S e r v i c e s  v. Wagner, 361 So.2d 739 ( F l a .  - 

4 t h  DCA 1978) .  Another  n o n - f i n a l  a p p e a l  was i n s t i t u t e d  by t h e  

P l a i n t i f f s  f rom a n  o r d e r  of Judge  F u t c h  t r a n s f e r r i n g  t h e  two con-  

s o l i d a t e d  c a s e s  t o  Leon County f o r  t r i a l .  The F o u r t h  Distr ic t  

Cour t  of Appeal a f f i r m e d  i n  p a r t  and r e v e r s e d  i n  p a r t  d e t e r m i n i n g  

t h a t  t h e  a c t i o n  a g a i n s t  t h e  DHRS i n  c a s e  no. 79-3084 s h o u l d  p rop-  

e r l y  be t r a n s f e r r e d  t o  Leon County,  w h i l e  t h e  r ema inde r  of  t h e  

c o n s o l i d a t e d  c a s e s  remained i n  Broward County.  Wagner v. Nova 

U n i v e r s i t y ,  I n c . ,  397 So.2d 375 ( F l a .  4 t h  DCA 1981) .  -- 
T r i a l  h a s  commenced t h r e e  times and h a s  been  m i s t r i e d  on 

a l l  t h r e e  o c c a s i o n s .  The f i r s t  two m i s t r i a l s  o c c u r r e d  a s  a  r e -  

s u l t  of improper  s t a t e m e n t s  made by P l a i n t i f f s 1  c o u n s e l  d u r i n g  

q u e s t i o n i n g  of t h e  p r o s p e c t i v e  j u r o r s .  The f i r s t  m i s t r i a l  r e -  

s u l t e d  when t h e  P l a i n t i f f s 1  c o u n s e l  ment ioned t h a t  Mrs. Wagner 

had been d i v o r c e d  s i n c e  t h e  i n c i d e n t .  The second m i s t r i a l  o c -  

c u r r e d  when t h e  P l a i n t i f f s 1  c o u n s e l  a c c u s e d  D e f e n d a n t s  of t r y i n g  

t o  p l a c e  an  i n s u r a n c e  a d j u s t e r  on t h e  j u r y  (TR 5 8 5 ) .  The t h i r d  

m i s t r i a l  was a  r e s u l t  of t h e  P l a i n t i f f s 1  c o u n s e l l s  conduc t  on 

March 7,  1983 (TR 587) .  
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1 P r i o r  t o  t h i s  most r e c e n t  t r i a l  a l l  D e f e n d a n t s  had f i l e d  

mot ions  f o r  summary judgment ,  r e l y i n g  on  F l o r i d a  l aw  f o r  t h e  

p r o p o s i t i o n  t h a t  t h e y  owed no  d u t y  t o  t h e  P l a i n t i f f s  (K 885- 

892) .  These mot ions  were d e n i e d  by t h e  t r i a l  c o u r t  o n  

J a n u a r y  2 1 ,  1983 (R 936) .  

T r i a l  commenced on F e b r u a r y  28,  1983 b e f o r e  t h e  Hon. 

R o b e r t  L. Andrews. By t h e  end of t h a t  week t h e  P l a i n t i f f s  had 

n o t  comple t ed  d i r e c t  e x a m i n a t i o n  of t h e i r  f i r s t  w i t n e s s .  The 

D e f e n d a n t s  moved f o r  a  m i s t r i a l  i n  t h e  a c t i o n  on v a r i o u s  g r o u n d s ,  

and o n  t h e  f o l l o w i n g  Monday morning,  March 7 ,  1983 ,  t h e  mot ion  

was g r a n t e d  (TR 587) .  

Renewed mot ions  f o r  summary judgment and memoranda i n  

s u p p o r t  were f i l e d  by t h e  D e f e n d a n t s  on March 1 4 ,  1983 ,  and 

March 1 5 ,  1983  (R 1483-1516) .  On March 16 ,  1983 ,  t h e  P l a i n t i f f s  

f i l e d  a  mo t ion  f o r  d i s q u a l i f i c a t i o n  of  Judge  Andrews w i t h  a t -  

t a c h e d  a f f i d a v i t s  (R 1517-1538) .  Rep ly  memoranda t o  t h e  m o t i o n s  

f o r  summary judgment and mot ion  f o r  d i s q u a l i f i c a t i o n  were f i l e d  

by a l l  p a r t i e s  (R 1539-1571) .  On A p r i l  8 ,  1983 ,  t h e  t r i a l  judge 

r u l e d  o n  t h e  pending  m o t i o n s ,  g r a n t i n g  t h e  f i n a l  summary judgment 

on  b e h a l f  o f  t h e  D e f e n d a n t s ,  and deny ing  t h e  P l a i n t i f f s '  mo t ion  

f o r  d i s q u a l i f i c a t i o n  of t h e  judge  (R 1572-1573) .  The P l a i n t i f f s '  

mot ion  f o r  r e h e a r i n g  was d e n i e d  on  A p r i l  28 ,  1983 ,  and a  t i m e l y  

n o t i c e  of a p p e a l  t o  t h e  F o u r t h  D i s t r i c t  Cour t  o f  Appeal  was f i l e d  

on May 3 ,  1983 (R 1578-1580) .  

A f t e r  b r i e f i n g  and o r a l  a rgumen t ,  t h e  F o u r t h  D i s t r i c t  

Cour t  of Appeal  r e n d e r e d  a n  o p i n i o n  on  June  5 ,  1985 t h a t  r e v e r s e d  
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and remanded t h e  c a u s e .  The l ower  c o u r t  found  t h a t  Nova 

U n i v e r s i t y  s t o o d  -. i n  - l o c o  p a r e n t i s  and  p r o c e e d e d  t o  a p p l y  t h e  l a w  

1 
of  G i s s e n  v. Goodwi l l ,  80 So.2d 701 ( F l a .  1 9 5 5 ) .  The c o u r t  

found  t h a t  t h e  two j u v e n i l e  r e s i d e n t s  o f  t h e  c e n t e r  had a p r o -  

p e n s i t y  t o  v i o l e n c e ,  which i t  deemed t o  be a  " h a b i t .  " However, 

t h e  c o u r t  acknowledged d i f f i c u l t y  i n  f i n d i n g ,  a s  r e q u i r e d  by 

G i s s e n ,  Nova U n i v e r s i t y ' s  knowledge of a  p a r t i c u l a r i z a t i o n  of t h e  

t y p e  o f  v i o l e n c e  commit ted  by t h e  j u v e n i l e s .  The c o u r t ,  t h e r e -  

f o r e ,  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  t o  be of  g r e a t  p u b l i c  

i m p o r t a n c e  : 

DOES KNOWLEDGE OF A CHILD'S VIOLENCE REQUIRE A 
PARENT TO EXERCISE CONTROL TO A V O I D  I N J U R Y  TO 
ANOTHER CAUSED BY SUBSEQUENT VIOLENCE WHICH I S  
MORE SEVERE? 

l ~ h e  l o w e r  c o u r t  a l s o  had been  p r e s e n t e d  w i t h  a n  i s s u e  
a r i s i n g  o u t  of  t h e  t r i a l  j u d g e ' s  r e f u s a l  t o  r e c u s e  h i m s e l f ,  b u t  
t h e  c o u r t  f o u n d  ''no r e v e r s i b l e  e r r o r  i n  t h e  r e m a i n i n g  p o i n t  on 
a p p e a l . "  Op. a t  5 .  
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STATEMENT OF THE FACTS 

T h i s  l i t i g a t i o n  had i t s  g e n e s i s  on F e b r u a r y  1 7 ,  1975 ,  

when t h e  P l a i n t i f f ' s  son  and d a u g h t e r  were a t t a c k e d  and s e v e r e l y  

b e a t e n  by two j u v e n i l e s ,  Defendant  Roland Menzies  ( a g e  1 3 )  and 

Defendan t  Dana Wil l iamson ( a g e  1 5 ) .  A s  a  r e s u l t  of t h e  i n j u r i e s  

i n f l i c t e d  i n  t h e  a t t a c k ,  P l a i n t i f f ' s  s o n ,  P e t e r ,  d i e d  and h e r  

d a u g h t e r ,  C h r i s t y ,  s u s t a i n e d  permanent  i n j u r i e s .  A t  t h e  t i m e  of 

t h e  i n c i d e n t ,  t h e  two a s s a i l a n t s  were e n r o l l e d Z  i n  a  r e s i d e n -  

t i a l  r e h a b i l i t a t i o n  program o p e r a t e d  by t h e  Defendant  Nova 

U n i v e r s i t y .  A s  e n r o l l e e s  i n  t h e  program, Dana and Roland l i v e d  

i n  one of t h e  two p r i v a t e  r e s i d e n t i a l  homes l o c a t e d  on  t h e  wes- 

t e r n  end of t h e  Nova U n i v e r s i t y  campus. The home was occup ied  a t  

t h e  time by Dana, Roland ,  and s e v e r a l  o t h e r  y o u t h s ,  who were  a l l  

p a r t  of  a  t e a c h i n g  f a m i l y  u n i t  l i v i n g  w i t h  t h e  Defendan t s  M r .  and 

Mrs. S t e v e n s .  M r .  and Mrs. S t e v e n s 1  d a u g h t e r  ( a g e  5 )  and two 

s o n s  ( a g e s  3  and 1 )  a l s o  l i v e d  w i t h  them amongst t h e  boys.  The 

' ~ a n a  and Roland had r u n  away from t h e i r  home a t  Nova 
U n i v e r s i t y  on  Sunday,  Februa ry  1 6 ,  1975,  which f a c t  was r e p o r t e d  
t o  t h e  l o c a l  p o l i c e  a u t h o r i t i e s .  The two boys a p p a r e n t l y  s l e p t  
o v e r n i g h t  i n  an  apa r tmen t  complex i n  Davie .  L a t e r  t h e y  showed u p  
a t  Dana ' s  f a t h e r ' s  house  i n  Miramar and rode  h o r s e s  f o r  a  w h i l e .  
M r .  Wi l l iamson c a l l e d  t h e  S t e v e n s  a n d ,  a f t e r  b e i n g  a d v i s e d  t h a t  
t h e  boys had r u n  away t h e  p r e v i o u s  day ,  t o l d  them he  would d r i v e  
t h e  boys back home. A s  i t  t u r n s  o u t ,  M r .  Wi l l i amson  d ropped  t h e  
boys o f f  s e v e r a l  b l o c k s  away from t h e  Nova U n i v e r s i t y  home. The 
boys  d i d  n o t  r e t u r n  t o  t h e  home, b u t  i n s t e a d  p roceeded  t o  t h e  
a r e a  where t h e y  came a c r o s s  and a s s a u l t e d  t h e  P l a i n t i f f ' s  c h i l -  
d r e n  and which was l o c a t e d  o f f  t h e  Nova U n i v e r s i t y  p r e m i s e s .  
Both boys t h e r e a f t e r  s e p a r a t e d  and were e v e n t u a l l y  apprehended  
t h e  f o l l o w i n g  S a t u r d a y .  
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t e a c h i n g  f a m i l y  u n i t s  l i v i n g  i n  t h e s e  two homes were p a r t  of a  

program known a s  t h e  L i v i n g  and Lea rn ing  C e n t e r ,  which was begun 

a t  Nova U n i v e r s i t y  i n  1971 by i t s  I n s t i t u t e  of Human Develop-  

ment. The r ema in ing  D e f e n d a n t ,  D r .  J o h n  F l y n n ,  f i r s t  became 

d i r e c t o r  of t h e  program i n  1974 and was s t i l l  t h e  d i r e c t o r  a t  t h e  

t i m e  of t h e  s u b j e c t  i n c i d e n t  ( R  2922-24, 3087-88) .  

The pu rpose  of a  t e a c h i n g  f a m i l y  program, s u c h  a s  t h e  

one e s t a b l i s h e d  a t  Nova U n i v e r s i t y ,  was t o  c r e a t e  a n  a tmosphe re  

and t h o s e  r e l a t i o n s h i p s  which a r e  u s u a l l y  a s s o c i a t e d  w i t h  a  

f a m i l y  u n i t  i n  a n  e f f o r t  t o  h e l p  t h o s e  y o u t h s  i n  o u r  s o c i e t y  who 

c o u l d  g e n e r a l l y  be d e s c r i b e d  a s  " p r e - d e l i n q u e n t , "  l l d e l i n q u e n t l l  o r  

" e m o t i o n a l l y  d i s t u r b e d . "  The b e h a v i o r  problems of  t h e  v a r i o u s  

y o u t h s  e n r o l l e d  i n  t h i s  t y p e  of program a r e  b a s i c a l l y  s i m i l a r :  

i n  some manner t h e i r  b e h a v i o r  i s  d i s t u r b i n g  t o  t h e i r  f a m i l y ,  

s c h o o l ,  o r  community. The y o u t h s 1  d i s t u r b i n g  b e h a v i o r  i s  a l m o s t  

u n i f o r m l y  t r a c e a b l e  t o  t h e i r  p a s t  e n v i r o n m e n t s ,  which f o r  one 

r e a s o n  o r  a n o t h e r  f a i l e d  t o  p r o v i d e  t h e  l o v e ,  i n s t r u c t i o n s ,  r o l e  

models ,  and f e e d b a c k  n e c e s s a r y  f o r  t h e  c h i l d  t o  d e v e l o p  a p p r o -  

p r i a t e  s o c i a l   behavior^.^ The r e s u l t  which i s  n o r m a l l y  t o  b e  

e x p e c t e d  i s  a  p a t t e r n  o f  academic f a i l u r e ,  t h i e v e r y ,  v a n d a l i s m ,  

5 ~ h e  d e p o s i t i o n s  and o t h e r  documentary e v i d e n c e  c o n t a i n e d  
i n  t h e  r e c o r d  r e v e a l  t h a t  t h e  f a m i l y  and s o c i a l  e n v i r o n m e n t s  
which su r rounded  Dana and Roland f i t  w i t h i n  t h i s  g e n e r a l  p a t -  
t e r n .  Both boys were b a s i c a l l y  r e j e c t e d  by t h e i r  n a t u r a l  fam- 
i l i e s  from an  e a r l y  age  and were n e v e r  l l roo ted l l  i n  one  p l a c e  o r  
w i t h  any p a r t i c u l a r  p e e r  g r o u p  f o r  a  l o n g  enough p e r i o d  of time 
t o  d e v e l o p  s o l i d ,  m u t u a l l y  b e n e f i c i a l  p e r s o n a l  r e l a t i o n s h i p s  w i t h  
o t h e r  a d u l t s  o r  c h i l d r e n  t h e i r  age .  
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truancy, defiance, and other similar socially unacceptable be- 

havior. Residential rehabilitation programs such as Nova 

University's are part of the contemporary trend in the treatment 

of juvenile behavior problems. This contemporary trend is di- 

rected towards establishing programs in community-based settings 

rather than in large institutions such as reformitories and men- 

tal hospitals. The teaching family units utilized in Nova 

University's program attempt to provide an environment for the 

youths which would establish and reinforce the various types of 

behavior necessary to eventually bring the youths back into con- 

tact with normal community resources which are available for 

developing academic, social, and vocational skills. (K 2923, 

2932-47, 3-24-25, 3896, 3901, 3922). 

The basic philosophy of the type of juvenile rehabil- 

itation model adopted at Nova University was motivational or 

positive in approach (as opposed to disciplinarian and negative) 

and was patterned after a well-respected program established at 

the University of Kansas known as the "Achievement Place" (or 

sometimes called the "token economy" system). The Achievement 

Place system called for a daily evaluation of each youth by their 

teaching parents and peers, awarded points to those youths who 

had exhibited appropriate social and educational behaviors, and 

took points away from those youths who exhibited bad or inappro- 

priate behaviors. Those points which were earned could then be 

used by a youth to purchase special privileges which included, 

for example, trips to the store, outside playtime and recrea- 

tional activities, advancement into the merit system (under which 
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no p o i n t s  were e a r n e d  o r  l o s t ) ,  and t i m e  o f f  a f t e r  s u p p e r  f o r  

employment p u r s u i t s .  ( R  2941-47,  2954-57, 2966-67,  3034-37,  

3055-56,  3900, 3922, 3936) .  

I n  k e e p i n g  w i t h  t h e  p h i l o s o p h y  of c r e a t i n g  a n  a tmosphe re  

and env i ronmen t  a k i n  t o  t h a t  g e n e r a t e d  by o r d i n a r y  f a m i l i e s ,  t h e  

two Nova U n i v e r s i t y  t e a c h i n g  p a r e n t  homes p u r p o s e f u l l y  a v o i d e d  

any l a y o u t  o r  d e s i g n  which was g e a r e d  t o w a r d s  b e i n g  a  s e c u r i t y  

i n s t a l l a t i o n .  The re  were  no f e n c e s  o r  w a l l s  a round t h e  p r o p e r t y ,  

n o r  were t h e r e  o t h e r  measu res  d e s i g n e d  t o  c r e a t e  a  f e e l i n g  of 

r e s t r a i n t  o r  i s o l a t i o n  f rom t h e  r e s t  of t h e  community. However, 

n o t  u n l i k e  t h e  r u l e s  e s t a b l i s h e d  i n  a n  o r d i n a r y  f a m i l y  s e t t i n g ,  

t h e  y o u t h s  i n  Nova U n i v e r s i t y ' s  program were n o t  c o m p l e t e l y  f r e e  

t o  come and g o  a s  t h e y  p l e a s e d ,  b u t  had  t o  a s k  p e r m i s s i o n  o f  t h e  

t e a c h i n g  p a r e n t s  b e f o r e  l e a v i n g  t h e  y a r d  and keep  t h e i r  t e a c h i n g  

p a r e n t s  i n fo rmed  of t h e i r  whe reabou t s .  Fo r  example ,  t h e  boys  

were a l l o w e d  t o  l e a v e  t h e  home t o  g o  t o  a  s t o r e  i f  t h e y  had p e r -  

m i s s i o n  and had  e a r n e d  s u f f i c i e n t  p o i n t s  t o  q u a l i f y  f o r  t h e  p r i v -  

i l e g e .  ( R  2966-67, 3036-37,  3041,  3066 , .3087-89 ,  3094-95) .  

The y o u t h s  e n r o l l e d  i n  t h e  program a t t e n d e d  p u b l i c  

s c h o o l s  on a  d a i l y  b a s i s . 4  A t t e n d a n c e  a t  p u b l i c  s c h o o l s ,  i t  

was b e l i e v e d ,  would f u r t h e r  t h e  e f f o r t s  o f  t h e  program by 

4 ~ h i l e  a l l  boys e n r o l l e d  i n  t h e  program were c l a s s i f i e d  a s  
d e p e n d e n t - n e g l e c t e d ,  d e l i n q u e n t ,  o r  ' 'problem c h i l d r e n 1 '  e i t h e r  
b e c a u s e  of t h e i r  c o n t r a c t s  w i t h  t h e  j u v e n i l e  c o u r t s  o r  c r i m i n a l  
j u s t i c e  s y s t e m ,  o r  b e c a u s e  of b e h a v i o r  p r o b l e m s ,  no  y o u t h  c o u l d  
be e n r o l l e d  o r  remain  i n  Nova U n i v e r s i t y ' s  program i f  h i s  
b e h a v i o r  o r  p s y c h o l o g i c a l  c o n d i t i o n  was s o  s e v e r e  t h a t  he  would 
n o t  be  a b l e  t o  a t t e n d  t h e  p u b l i c  s c h o o l s  (R 3066) .  
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a l l o w i n g  t h e  y o u t h s  e n r o l l e d  i n  t h e  program t o  come i n t o  c o n t a c t  

w i t h  o t h e r  c h i l d r e n  t h e i r  a g e  and t o  p r o v i d e  t h e  o p p o r t u n i t y  f o r  

them t o  be a b l e  t o  o b s e r v e  a p p r o p r i a t e  b e h a v i o r s  e x h i b i t e d  by 

t h i s  p e e r  g roup .  The y o u t h s  e n r o l l e d  i n  t h e  program would r i d e  

t h e  bus  t o  and from s c h o o l  w i t h  o t h e r  p u b l i c  s t u d e n t s  i n  t h e  

community and were e x p e c t e d ,  a s  most c h i l d r e n  a r e ,  t o  r e t u r n  home 

a f t e r  s c h o o l  r e c e s s e d  f o r  t h e  day.  (R 2966-67, 3036-37, 3041,  

3066, 3087-89, 3094-95) .  

Dana was a d m i t t e d  i n t o  Nova U n i v e r s i t y ' s  program upon 

t h e  a p p l i c a t i o n  of t h e  S t a t e  of  F l o r i d a  Department  of H e a l t h  and  

R e h a b i l i t a t i v e  S e r v i c e s ,  D i v i s i o n  of Fami ly  S e r v i c e s ,  which 

agency had p e t i t i o n e d  f o r  and s e c u r e d  l e g a l  c u s t o d y  of Dana i n  

1970 a s  a  r e s u l t  of f a m i l y  n e g l e c t  and a l l e g e d  p a r e n t a l  c r u e l t y .  

Between 1970 and Dana ' s  a d m i s s i o n  i n t o  Nova ' s  program,  Fami ly  

S e r v i c e s  had p l a c e d  him i n  v a r i o u s  f o s t e r  homes, s h e l t e r  homes, 

a s  w e l l  a s  a  p l a c e  known a s  Boys Town. Dana had a l s o  been  p l a c e d  I 
i n t o  t h e  c h i l d r e n ' s  s e c t i o n  of S o u t h  F l o r i d a  S t a t e  H o s p i t a l  f o r  I 
an  18-month s t a y  some t h r e e  y e a r s  p r i o r  t o  t h e  s u b j e c t  i n c i -  I 
den t . '  Ro land ,  on t h e  o t h e r  hand ,  had been v o l u n t a r i l y  

S ~ h o u g h  Dana had been  a d m i t t e d  t o  t h e  S t a t e  H o s p i t a l ,  h i s  
d i s c h a r g e  p r o g r e s s  was q u i t e  f a v o r a b l e  i n  1972:  

Dana h a s  remained a t  t h e  h o s p i t a l  up t o  
t h e  p r e s e n t  t i m e .  He h a s  been  d e s c r i b e d  a s  
g r e a t l y  improved. The h o s p i t a l  r e p o r t  s a i d  
t h e r e  i s  no e v i d e n c e  of  p s y c h o s i s  and t h e y  
f e e l  t h a t  h e  c o u l d  a d j u s t  t o  a  f o s t e r  home o r  
g roup  c a r e  f a c i l i t y  a t  t h i s  t ime .  Dana h a s  a  
r e a l  need f o r  a c c e p t a n c e .  H e  h a s  g a i n e d  i n  
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I1 parents, Dr. and Mrs. Robert Menzies, who felt they no longer had 
the patience or ability to attend to his special needs. (R 2959, 

3000, 3062, 3077, 3092-93; Plaintiff's Exhibit Nos. 2, 3, 5, 8, 

9, 10, 11, "A" for Identification and llBll for Identification). 

Unquestionably, neither Dana nor Roland was a model 

child; indeed they would not have been enrolled in Nova 

University's program if they were. Concededly both children had 

11 personality and behavioral problems which had to be modified and 
corrected before the children could be productive, normal human 

beings. Nevertheless, the portrait of Dana and Roland which 

11 Plaintiffs have attempted to paint below is astoudingly in- 

accurate. More specifically, the Defendants vigorously dispute 

Plaintiffs1 characterization of Dana and Roland as "anti-social, 

and highly dangerous wards," as individuals "in search of small 

children upon which to act out their oft-repeated aggressive 

fantasies, as individuals who Ifhad a long history of beating up 

small children," or as individuals whose prior history reflected 

11  a "habitual pattern of precisely what occurred to [Plaintiff's 

children]. l1 We respecfully submit that the actual facts 

( continued) 

self-esteem and has developed internal control while in the 
hospital. 

September 19, 1972, report of Mrs. Alva Smith, representative of 
the Division of Family Services; Plaintiff's Exhibit No. 5 
(R 2178-2475). 
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c o n t a i n e d  i n  t h e  r e c o r d  b e f o r e  t h i s  C o u r t ,  when r e a s o n a b l y  viewed 

i n  t h e  l i g h t  most f a v o r a b l e  t o  P l a i n t i f f s ,  f a l l  w o e f u l l y  s h o r t  o f  

s u p p o r t i n g  t h e s e  u n q u a l i f i e d  f a c t u a l  a s s e r t i o n s  which form t h e  

b a s i c  f o u n d a t i o n  upon which a l l  t h e  a rgumen t s  p r e s e n t e d  by P l a i n -  

t i f f s  a r e  c o n s t r u c t e d .  

The f a c t s  c o n t a i n e d  i n  t h e  r e c o r d  r e v e a l  t h a t  w h i l e  b o t h  

boys  had p rob lems  i n  t h e  form of  l y i n g ,  s t e a l i n g ,  r u n n i n g  away 

f rom home, f o s t e r  homes, and c a u s i n g  v a r i o u s  d i s r u p t i o n s  and  d i s -  

t u r b a n c e s ,  n e i t h e r  boy had e v e r  p r e v i o u s l y  e x h i b i t e d  any  b e h a v i o r  

even  r e m o t e l y  a p p r o a c h i n g  t h e  form of e x t r e m e ,  o u t r a g e o u s  v i o -  

l e n c e  which t h e y  e x h i b i t e d  on F e b r u a r y  1 7 ,  1975. (R 2963, 

2967-69, 2976-78, 2981-92, 2998-99, 3001-3002, 3080-82, 3099,  

3919-37,  P l a i n t i f f s 1  E x h i b i t  Nos. 2 ,  3 ,  5 ,  8 ,  9 ,  1 0 ,  and 1 1 ) .  

G r a n t e d ,  b o t h  boys had g o t t e n  i n t o  t h e i r  s h a r e  of f i g h t s  and 

l l s c r a p s . l l  - I d .  However, t h e r e  i s  a b s o l u t e l y  n o  i n d i c a t i o n  i n  t h e  

voluminous and  e x h a u s t i v e  r e c o r d  b e f o r e  t h i s  Cour t  t h a t  t h e s e  

p r i o r  e p i s o d e s  of p h y s i c a l  c o n t a c t  w i t h  o t h e r s  were  a n y t h i n g  more 

t h a n  one would t y p i c a l l y  e x p e c t  f rom boys who grew up i n  t h e  

a t m o s p h e r e s  which  t h e s e  boys  had. - I d .  I n d e e d ,  we would g o  s o  

f a r  a s  t o  n o t e  t h a t  i t  i s  a  r a r e  boy i n d e e d  who h a s  n e v e r  g o t t e n  

i n t o  a t  l e a s t  s e v e r a l  f i g h t s  d u r i n g  t h e  c o u r s e  of h i s  c h i l d h o o d .  

M r .  S t e v e n s  a p t l y  d e s c r i b e d  t h e  s i t u a t i o n :  

I c o u l d  s a y  t h a t  he  [Ro land]  d i d n ' t  f i g h t  a n y  
more t h a n  any of t h e  boys d i d  i n  t h e  program,  
which would be  - -  t h e r e  was p e r h a p s  one  o r  two 
f i g h t s  a  week be tween  any two boys.  I t  was - -  
y o u  g e t  n i n e  boys i n  one house  t o g e t h e r ,  a  
t o t a l  of f o u r t e e n  p e o p l e  l i v i n g  i n  there ,  
t e m p e r s  a r e  bound t o  f l a r e ,  e s p e c i a l l y  w i t h  - 
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bo s w i t h  a background s u c h  a s  t h e s e ,  b e i n g  
h l e m  c h i l d r e n  anyway. Frequency  of  f i g h t s ,  
I  c a n ' t  s p e c i f i c a l l y  r e c a l l  who f o u g h t  w i t h  
who and a t  what t ime.  A l l  I c a n  s a y  i s  p e r -  
haps  i t  was one f i g h t  a  week. Nothing v e r y  
v i o l e n t .  They would swing a t  e a c h  o t h e r .  
T h a t  would be i t ,  sometimes t h e y  c o n n e c t e d ,  
sometimes t h e y  d i d n ' t .  

I ( R  3932-33) ( emphas i s  s u p p l i e d ) .  

The lower  c o u r t  a p p a r e n t l y  d i d  n o t  f u l l y  r e v i e w  t h e  

r e c o r d  b u t  i n s t e a d  c h o s e  t o  r e l y  on c e r t a i n  f a c t u a l  a l l e g a t i o n s  

of t h e  P l a i n t i f f s '  c o m p l a i n t ,  s p e c i f i c a l l y  p a r a g r a p h  1 8 ,  f o r  t h e  

p r o p o s i t i o n  t h a t  " t h e r e  [was ]  e v i d e n c e  i n  t h e  r e c o r d  of  ' i n j u r y  

t o  a n o t h e r  a s  a  p r o b a b l e  consequence ." '  Such  a n  "escape  r o u t e "  

a n a l y s i s  i s  u n f o r t u n a t e .  Al though t h e  c e n t e r  had s t a t e d  i n  a  

memorandum of law t h a t  t h e  f a c t s  of t h e  c o m p l a i n t  c o u l d  be  deemed 

t r u e  f o r  t h e  p u r p o s e  of t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  of  t h e  

i s s u e  of whe the r  a  l e g a l  d u t y  was owed, a t  no t i m e  were  any  f a c t s  

s t i p u l a t e d  t o  below. I n  f a c t ,  t h e  a l l e g a t i o n s  of p a r a g r a p h  1 8  of 

t h e  c o m p l a i n t  were mere c o n c l u s o r y  a l l e g a t i o n s ,  a c t u a l l y  unsup-  

p o r t e d  i n  t h e  r e c o r d .  Moreover ,  t h e  Defendant  had r e q u e s t e d  i n  

i t s  p l e a d i n g ,  i . e . ,  i t s  mot ion  f o r  summary judgment ,  t h a t  t h e  

judgment be e n t e r e d  on t h e  b a s i s  on  t h e  " p l e a d i n g s  and p r o o f "  on 

f i l e .  



I .  THE LOWER COURT DELIBERATELY OVERLOOKED 
THE BASIS FOR THE TRIAL COURT'S SUMMARY 
JUDGMENT: NO DUTY WAS OWED TO THE 
PLAINTIFFS, WHO WERE UNIDhNTIFIABLE 
VICTIMS OF THE INTENTIONAL TORTS OF THE 
JUVENILE RESIDENTS OF THE CENTER, AS A 
MATTER OF LAW. 

The summary judgment e n t e r e d  by  t h e  t r i a l  c o u r t  had been 

p r e d i c a t e d  upon t h e  c o u r t ' s  r e v i e w  of c a s e  l aw  from o t h e r  j u r i s -  

d i c t i o n s  where in  o t h e r  r e s i d e n t i a l  r e h a b i l i t a t i o n  c e n t e r s  had 

been  e x o n e r a t e d  from l i a b i l i t y  t o  t h e  p u b l i c - a t - l a r g e  f o r  t h e  

i n t e n t i o n a l  t o r t s  of t h e i r  r e s i d e n t s .  The F o u r t h  D i s t r i c t  chose  

n o t  t o  r e a c h  t h e s e  c a s e s ,  i n s t e a d  r e l y i n g  upon t h e  l e g a l  f i c t i o n  

of -- i n  l o c o  p a r e n t i s .  Y e t ,  w i t h o u t  q u e s t i o n ,  t h e s e  c a s e s  a r e  

l e g a l l y  i n d i s t i n g u i s h a b l e  f rom t h e  c a s e  a t  b a r .  

I n  Beauchene v. Synanon F o u n d a t i o n ,  I n c . ,  88 Cal .  App. 

3d 342,  151  Cal  R p t r .  796,  ( C a l .  1 D i s t .  1 9 7 9 ) ,  p l a i n t i f f ,  who 

had been  i n j u r e d  by a  Lynn B e n t l e y ,  sued  t h e  Synanon F o u n d a t i o n ,  

I n c . ,  t h e  o p e r a t o r  of a  v o l u n t a r y  p r i v a t e  r e h a b i l i t a t i o n  i n s t i -  

t u t i o n  t h a t  p r o v i d e d  a  s t r u c t u r e d  envi ronment  f o r  i t s  r e s i d e n t s .  

The p r i m a r y  p u r p o s e  of t h e  program was t h e  r e h a b i l i t a t i o n  of d r u g  

a d d i c t s ,  a l c o h o l i c s ,  and o t h e r  p e o p l e  w i t h  c h a r a c t e r  d i s o r d e r s .  

Synanon a l s o  a c c e p t e d  c o n v i c t e d  p e r s o n s ,  who were s e n t  t o  i t  

r a t h e r  t h a n  t o  p r i s o n .  Synanon s c r e e n e d  t h o s e  r e f e r r e d  t o  i t  t o  

d e t e r m i n e  whe the r  t h e  p e r s o n  p l a c e d  i n  t h e  program would be 

d a n g e r o u s  t o  h i m s e l f ,  Synanon,  o r  t o  s o c i e t y  g e n e r a l l y ,  and 

Synanon c o u l d  r e j e c t  a  r e f e r r a l .  

B e n t l e y  had been c o n v i c t e d  of f i r s t  d e g r e e  b u r g l a r y ,  and 

a  c o u r t  p l a c e d  him on p r o b a t i o n  on t h e  c o n d i t i o n  t h a t  h e  e n t e r  
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t h e  Synanon program "and n o t  l e a v e  w i t h o u t  p r i o r  a p p r o v a l  of t h e  

p r o b a t i o n  o f f i c e r  and t h e  s t a f f  o f  Synanon." The c o m p l a i n t  a l -  

l e g e d ,  moreover ,  t h a t  Synanon knew o r  s h o u l d  have  known t h a t  

B e n t l e y  had a  l o n g  h i s t o r y  of b e h a v i o r a l  d i f f i c u l t i e s ,  a r r e s t s ,  

c o n v i c t i o n s ,  c r i m i n a l  c o n f i n e m e n t ,  and e s c a p e  a t t e m p t s .  Fu r -  

t h e r m o r e ,  t h e  c o m p l a i n t  a l l e g e d  t h a t  Synanon knew t h a t  B e n t l e y  

had a  p r i o r  p r o b a t i o n  revoked b e c a u s e  of h i s  i n a b i l i t y  t o  comply 

w i t h  t h e  p r o b a t i o n  r u l e s .  F i v e  d a y s  a f t e r  h i s  a d m i s s i o n  t o  t h e  

Synanon home, t h e  compla in t  a l l e g e d ,  B e n t l e y  "e scaped  from t h e  

program" and "went on a c r ime  s p r e e  t h a t  i n c l u d e d  t h e  k i l l i n g  of 

s e v e r a l  p e o p l e  and t h e  s h o o t i n g  of t h e  p l a i n t i f f . "  

The p l a i n t i f f  a rgued  t h a t  Synanon had a  d u t y  t o  e x e r c i s e  

due c a r e  i n  a c c e p t i n g  c o n v i c t e d  p e r s o n s  i n t o  i t s  program and an  

a f f i r m a t i v e  d u t y  t o  p r e v e n t  B e n t l e y  from l e a v i n g  t h e  program. 

With r e g a r d  t o  t h e  f i r s t  t h e o r y  of l i a b i l i t y ,  p l a i n t i f f  c l a i m e d  

t h a t  Synanon b r e a c h e d  t h e  d u t y  by a d m i t t i n g  B e n t l e y  w i t h  knowl- 

edge  of h i s  a n t i s o c i a l  t e n d e n c i e s ,  which p r e s e n t e d  an  u n r e a s o n -  

a b l y  dange rous  r i s k  t o  s o c i e t y ,  and b u t  f o r  t h e  b r e a c h ,  B e n t l e y  

would have  been s e n t  t o  p r i s o n .  Under t h e  second t h e o r y  of l i a -  

b i l i t y ,  t h e  p l a i n t i f f  a rgued  t h a t  b e c a u s e  of t h e  s p e c i a l  r e l a -  

t i o n s h i p  t h a t  Synanon unde r took  by a c c e p t i n g  B e n t l e y  i n t o  t h e  

program, i t  had a  d u t y  t o  c o n t r o l  h i s  b e h a v i o r  s o  a s  t o  p r e v e n t  

B e n t l e y  from " e s c a p i n g .  

The C a l i f o r n i a  c o u r t  h e l d  t h a t  t h e  c o m p l a i n t  f a i l e d  t o  

s t a t e  a  c a u s e  of a c t i o n  and r e a s o n e d :  
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Both t h e o r i e s  of l i a b i l i t y  f a i l  b e c a u s e  of t h e  
f a u l t y  p r e m i s e  t h a t  [ ~ y n a n o n ]  owed a  d u t y  of 
c a r e  t o  [ p l a i n t i f f ] .  G e n e r a l l y ,  a  p e r s o n  owes 
no d u t y  t o  c o n t r o l  t h e  conduc t  o f  a n o t h e r .  
E x c e p t i o n s  a r e  r e c o g n i z e d  i n  l i m i t i n g  s i t u a -  
t i o n s  where a  s p e c i a l  r e l a t i o n s h i p  e x i s t s  
be tween  t h e  d e f e n d a n t  and t h e  i n j u r e d  p a r t y  o r  
between t h e  d e f e n d a n t  and t h e  a c t i v e  wrongdoer .  

I d .  a t  798. The c o u r t  found  t h a t  n e i t h e r  e x c e p t i o n  a p p l i e d ,  and - 

hence  no  d u t y  e x i s t e d  upon which  t o  p r e d i c a t e  n e g l i g e n c e .  The 

c o u r t  n o t e d ,  "Each member of t h e  g e n e r a l  p u b l i c  who c h a n c e s  t o  

come i n t o  c o n t a c t  w i t h  a  p a r o l e e  o r  p r o b a t i o n e r  must r i s k  t h a t  

t h e  r e h a b i l i t a t i v e  e f f o r t  w i l l  f a i l .  ... To h o l d  [Synanon]  

c i v i l l y  l i a b l e  would d e t e r  t h e  deve lopment  of i n n o v a t i v e  c r i m i n a l  

o f f e n d e r  r e l e a s e  and r e h a b i l i t a t i o n  p rog rams ,  i n  c o n t r a v e n t i o n  of 

p u b l i c  po l i cy . I1  Id. a t  799. A c c o r d i n g l y ,  t h e  a p p e l l a t e  c o u r t  

c o n c l u d e d  t h a t  Synanon owed no d u t y  of  due c a r e  t o  t h e  p l a i n t i f f .  

Vu v.  S i n g e r  Company, 538 F.Supp. 26 ( N . D .  Cal .  1981)  

a f f l d ,  706 F.2d 1027 ( 9 t h  C i r .  1 9 8 3 ) ,  i n v o l v e d  a  n e g l i g e n c e  -- 
a c t i o n  a g a i n s t  t h e  S i n g e r  Company, which  o p e r a t e d  a  J o b  Corps  

C e n t e r ,  f o r  damages s u s t a i n e d  when members of t h e  c e n t e r  e n t e r e d  

t h e  p l a i n t i f f ' s  home and r a p e d  t h e  p l a i n t i f f ' s  w i f e .  The t r i a l  

c o u r t  g r a n t e d  t h e  d e f e n d a n t ' s  mot ion  f o r  summary judgment on t h e  

f o l l o w i n g  f a c t s .  

The e n r o l l e e s  i n  t h e  c e n t e r  were y o u t h s  f rom d i s a d v a n -  

t a g e d  backgrounds  who had been  p r o v i d e d  w i t h  room and boa rd  a t  

t h e  c e n t e r  w h i l e  a t t e n d i n g  v o c a t i o n a l  t r a i n i n g  c l a s s e s .  The 

c e n t e r  s t r u c t u r e d  t h e  y o u t h s 1  l i v e s ;  f o r  example ,  t h e  y o u t h s  had 

t o  wake up a t  a  c e r t a i n  time, had t o  o b t a i n  a  p a s s  t o  l e a v e  t h e  

c e n t e r ,  and c o u l d  n o t  own a  c a r  o r  b i c y c l e .  I t  was u n d i s p u t e d  
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t h a t  on December 1 7 ,  1978,  s i x  male  and s e v e r a l  f e m a l e  members of 

t h e  c e n t e r  consumed a l c o h o l  i n  a  n e a r b y  p a r k ,  e n t e r e d  t h e  p l a i n -  

t i f f ' s  home about  s even  b l o c k s  from t h e  c e n t e r ,  and a t t a c k e d  Mrs. 

vu . 
The u n d i s p u t e d  p roof  a l s o  e s t a b l i s h e d  t h a t  a  few months 

p r i o r  t o  t h e  a t t a c k  of Mrs. Vu, s e v e r a l  of t h e  a t t a c k e r s  had re-  

t u r n e d  t o  t h e  c e n t e r  unde r  t h e  i n f l u e n c e  of a l c o h o l  o r  d r u g s  and 

had been i n v o l v e d  i n  f i g h t s  o f f  c e n t e r  grounds .  S e v e r a l  of t h e  

a t t a c k e r s  had been c o n v i c t e d  of t h e f t  and one  of t h e  a t t a c k e r s  

f o r m e r l y  had been  e x p e l l e d  o r  had r e s i g n e d  f rom t h e  c e n t e r .  

S i n g e r  Company p r e v i o u s l y  had p l a c e d  t h e  p a r k  o f f  l imits t o  t h e  

y o u t h s  and had u n d e r t a k e n  i r r e g u l a r  p a t r o l s  of t h e  p a r k .  

I t  was u n c o n t r a d i c t e d  t h a t  S i n g e r  Company a t  no time had 

d i s c i p l i n e d  t h e  a t t a c k e r s  on a c c o u n t  of t h e i r  v i o l a t i o n  of  t h e  

r u l e s  of t h e  c e n t e r ,  t h e i r  d r u g  u s e ,  o r  t h e i r  e p i s o d e s  of v i o -  

l e n c e .  Documents s u b m i t t e d  t o  t h e  c o u r t  showed t h a t  a l m o s t  a l l  

of t h e  a t t a c k e r s  had d rug  a b u s e  p rob lems ,  and many had h i s t o r i e s  

of t h e f t .  S e v e r a l  had engaged i n  f i g h t s  and o t h e r  c o n f r o n t a -  

t i o n s .  One of t h e  a t t a c k e r s ,  t h e  c e n t e r ' s  r e c o r d s  showed, had 

been found i n t o x i c a t e d  s i x  t i m e s  i n  a  two-month p e r i o d  b e f o r e  t h e  

a t t a c k  and had t h r e a t e n e d  s t a f f  members w i t h  b o d i l y  harm. O t h e r  

y o u t h s  had been documented a s  hav ing  used  a l c o h o l ,  PCP and m a r i -  

j u a n a ,  and hav ing  engaged i n  f i s t  f i g h t s  w i t h  l l o u t s i d e r s . l l  

The f e d e r a l  d i s t r i c t  c o u r t  found  no  d u t y  was owed by t h e  

S i n g e r  Company t o  t h e  p l a i n t i f f  and g r a n t e d  summary judgment f o r  

t h e  S i n g e r  Company. On a p p e a l ,  t h e  N i n t h  C i r c u i t  Cour t  of  
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1 Appea l s  a f f i r m e d ,  c i t i n g  t h e  p u b l i c  p o l i c y  i n  f a v o r  of r e h a b i l -  

1 i t a t i o n  programs:  

To impose on t h e  o p e r a t o r  of a  c e n t e r  a  
d u t y  t o  p r e v e n t  t h e  t o r t i o u s  a c t s  of  c o r p s  
members and t o  impose l i a b i l i t y  t o  t h e  v i c t i m s  
of s u c h  a c t s  f o r  hav ing  f a i l e d  t o  d o  s o  would 
p l a c e  i n  some d e g r e e  of j eopa rdy  t h e  J o b  Corps 
program and i t s  e f f o r t s  t owards  t h e  r e h a b i l i -  
t a t i o n  of d i s a d v a n t a g e d  young p e o p l e .  Faced 
w i t h  s u c h  p o t e n t i a l  l i a b i l i t y  a n  o p e r a t o r  w i t h  
any c o n c e r n  f o r  i t s  economic s u r v i v a l  c o u l d  be  
e x p e c t e d  t o  t e r m i n a t e  f rom t h e  c o r p s  any  p e r -  
s o n  whose c o n d u c t  s u g g e s t s  t h a t  h e  might  p o s e  
a  r i s k ,  whe the r  i t  o t h e r w i s e  j u s t i f i e s  t e r m i -  
n a t i o n  o r  n o t .  T h i s  would d e p r i v e  of t h e  
p r o g r a m ' s  b e n e f i t s  t h o s e  most i n  need  of - - . - .  

r e h a b i l i t a t i o n .  

F u r t h e r ,  p l a c i n g  i n  t h e  hands  of a  j u r y  
t h e  c o s t  of a  f a i l u r e  on t h e  p a r t  of a n  ope-  
r a t o r  t o  pe r fo rm i t s  d u t i e s  s u c c e s s f u l l y  ( and  
t h e  s t a n d a r d s  f o r  s u c c e s s f u l  pe r fo rmance )  
c o u l d  w e l l  d i s c o u r a g e  a s  t o o  r i s k y  t h e  e f f o r t  
t o  pe r fo rm a t  a l l .  

I d .  a t  1030-31.  - 

P l a i n t i f f s  canno t  c i t e  a  s i n g l e  c a s e  where in  a  r e s i d e n -  

t i a l  r e h a b i l i t a t i o n  c e n t e r  o r  ha l f -way  house  h a s  been  found t o  I 
owe a  d u t y  t o  t h e  g e n e r a l  p u b l i c  f o r  t h e  a c t s  of one of i t s  I 
e n r o l l e e s  who " e s c a p e s , "  " e l o p e s , "  "goes AWOL, l' " r u n s  away," 

" d e p a r t s , "  " t a k e s  t h e  day o f f , "  o r  o t h e r w i s e  d i v o r c e s  h i m s e l f  

f rom t h e  c e n t e r  o t h e r  t h a n  by an  a u t h o r i z e d  r e l e a s e .  I 
The o n l y  a c c e p t a b l e  a n a l y s i s  i s  t h a t  t h e  t h e o r i e s  of I 

l i a b i l i t y  a s s e r t e d  i n  t h e  c a s e  - s u b  j u d i c e  d i r e c t l y  p a r a l l e l  t h e  I 
t h e o r i e s  of l i a b i l i t y  a s s e r t e d  i n  -- Beauchene and fi. Both c a s e s  I 
d e a l  w i t h  t h e  o v e r r i d i n g  i s s u e  of whe the r  a  r e s i d e n t i a l  r e h a b i l i -  

t a t i o n  c e n t e r  c a n  be h e l d  l i a b l e  f o r  harm caused  by e n r o l l e e s  
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e i t h e r  because  of a  d u t y  owed i n  a c c e p t i n g  them i n t o  t h e  program 

o r  t h e r e a f t e r  i n  c o n t r o l l i n g  t h e i r  b e h a v i o r .  P l a i n t i f f s  w i l l  

a r g u e  t h a t  t h e  C a l i f o r n i a  Supreme C o u r t ' s  d e c i s i o n  i n  - Hedlund V. 

S u p e r i o r  C o u r t ,  34 Cal .3d 695,  194 Ca l .  R p t r .  805,  669 P.2d 41 

( C a l .  1983)  somehow e r o d e s  t h e  a u t h o r i t y  of Beauchene and & 

under  C a l i f o r n i a  law. T h i s  p o s i t i o n  c o m p l e t e l y  m i s s e s  t h e  mark. 

Hedlund i s  mere ly  a  l o g i c a l  e x t e n s i o n  of  t h e  l i m i t e d  d u t y  t o  warn 

by a  p s y c h o t h e r a p i s t  e n u n c i a t e d  i n  T a r a s o f f  v. R e g e n t s  of  

U n i v e r s i t y  of C a l i f o r n i a ,  1 7  Ca l .  3d 425, 1 3 1  Cal .  R p t r ,  1 4 ,  551 

P.2d 334 ( C a l .  1 9 7 6 ) . ~  The p l a i n t i f f s  i n  Hedlund a l l e g e d  t h a t  

t h e  d e f e n d a n t  p s y c h o t h e r a p i s t  was s p e c i f i c a l l y  t o l d  by h i s  p a -  

t i e n t  of t h e  l a t t e r ' s  i n t e n t  t o  commit s e r i o u s  b o d i l y  i n j u r y  upon 

a  woman, LaNi t a  Wilson.  The p a t i e n t  c a r r i e d  o u t  h i s  t h r e a t  w i t h  

a  s h o t g u n ,  and i n  t h e  c o u r s e  t h e r e o f  i n j u r e d  LaNi ta  W i l s o n ' s  

young c h i l d .  Hedlund d o e s  n o t  expand t h e  T a r a s o f f  d u t y  t o  a l l  

f o r e s e e a b l e  v i c t i m s ,  b u t  r a t h e r ,  t o  f o r e s e e a b l e  and i d e n t i f i a b l e  

b y s t a n d e r s  ( s u c h  a s  a  young c h i l d )  when a  s p e c i f i c  t h r e a t  h a s  

been  made a g a i n s t  a  s p e c i f i c  p e r s o n  ( t h e  m o t h e r ) .  Hedlund,  669 

P.2d a t  46-47. 

T h e r e f o r e ,  had e i t h e r  Dana o r  Roland communicated a  

t h r e a t  t o  Defendan t s  a g a i n s t  a  member of t h e  Wagner f a m i l y ,  and  

t h e  s u b j e c t  i n c i d e n t  o c c u r r e d ,  a r g u a b l y ,  a  d u t y  would e x i s t  under  

6 ~ h e  T a r a s o f f  c a s e ,  a  s e m i n a l  d e c i s i o n  i n  t h e  a r e a  of t o r t  
liability-~Tpsychiatrists and p s y c h o t h e r a p i s t s ,  h o l d s  t h a t  a  
t h e r a p i s t  h a s  a  d u t y  t o  warn o n l y  r e a d i l y  i d e n t i f i a b l e  t a r g e t s  of 
h i s  p a t i e n t ' s  t h r e a t s .  



t h e  C a l i f o r n i a  h i g h  c o u r t l s  pronouncements  i n  T a r a s o f f  and 

Hedlund. However, s u c h  a  f a c t u a l  s c e n a r i o  i s  t o t a l l y  remote  f rom 

t h e  f a c t s  b e f o r e  t h e  t r i a l  c o u r t  below. T h i s  i s  - n o t  a  T a r a s o f f  

- -  Hedlund c a s e .  

F i n a l l y ,  i n  -- F u r r  v. S p r i n g  Grove S t a t e  H o s p i t a l ,  454 

A.2d 414 (Md. 1 9 8 3 ) ,  t h e  Maryland h i g h  c o u r t  f o l l o w e d  t h e  r e a -  

s o n i n g  of -- Beauchene and - Vu. The p a r e n t s  of a  young boy murdered 

by a  p a t i e n t  who l e f t  a  s t a t e  m e n t a l  h o s p i t a l  sued  t h e  s t a t e  

h o s p i t a l ,  s t a t e  p s y c h i a t r i s t ,  and t h e  h o s p i t a l ' s  d i r e c t o r  of a d -  

m i s s i o n s .  A young male s e x  d e v i a t e  w i t h  documented p e d o p h i l i c  

t e n d e n c i e s ,  A r t h u r  Goode, had been a  v o l u n t a r y  p a t i e n t  a t  t h e  

S p r i n g  Grove H o s p i t a l  on numerous o c c a s i o n s .  He was n o t  re-  

s t r a i n e d  i n  t h e  o r d i n a r y  s e n s e ,  and h e  c o u l d  l e a v e  t h e  h o s p i t a l  

upon a p p l i c a t i o n  and 72-hours  n o t i c e .  I f  he  l e f t  w i t h o u t  t h e  

r e q u i s i t e  n o t i c e ,  t h e  e n r o l l e e  was c o n s i d e r e d  t o  have  "e loped ."  

An e l o p e e  c o u l d  r e t u r n  t o  t h e  h o s p i t a l  a t  any  t ime .  

During Goode1s f o u r t h  s t a y  a t  t h e  h o s p i t a l ,  h e  began  t o  

occupy h i m s e l f  w i t h  u n n a t u r a l  s e x  a c t s  upon o t h e r  male  p a t i e n t s ,  

engaged i n  t empora ry  l le lopements"  s e e k i n g  o u t  young males  f o r  

s e x u a l  p u r p o s e s  when he was d e n i e d  o u t s i d e  p r i v i l e g e s ,  and made 

t h r e a t e n i n g  t e l e p h o n e  c a l l s  t o  h i s  own s i s t e r .  A f t e r  abou t  

t w e n t y  weeks a t  t h e  h o s p i t a l ,  Goode e l o p e d  and l u r e d  a n  e l e v e n  

y e a r  o l d  c h i l d  i n t o  a  wooded a r e a  and commit ted b r u t a l  s e x  a c t s  

and murdered t h e  c h i l d .  Among o t h e r  t h i n g s ,  t h e  h o s p i t a l  was 

sued  f o r  n e g l i g e n t l y  a l l o w i n g  Goode t o  abscond and f o r  n e g l i -  

g e n t l y  f a i l i n g  t o  e x p e d i t e  h i s  r e a d m i s s i o n  a n d / o r  n o t i f y  a u t h o -  

r i t i e s  of h i s  r e a p p e a r a n c e  and d i s a p p e a r a n c e .  
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The Maryland h i g h  c o u r t  t u r n e d  t o  t h e  f a m i l i a r  a n a l y s i s  

and s t a t e d :  

The ' d u t y '  c o n c e p t  a s  used i n  n e g l i g e n c e  c a s e s  
i s  r e a l l y  a n  o b l i g a t i o n  t o  conform t o  a  s t a n -  
d a r d  of conduc t  toward an i d e n t i f i e d  p e r s o n .  

Id .  a t  417. The Maryland h i g h  c o u r t  c a r e f u l l y  a n a l y z e d  t h e  con-  - 

sequences  of imposing a  d u t y  on t h e  h o s p i t a l  and i t s  d o c t o r s  t o  

t h e  " u n f o r e s e e a b l e  p l a i n t i f f  . I 1  F u r t h e r m o r e ,  t h e  c o u r t  found  t h a t  

T a r a s o f f ,  s u p r a  and Thompson v. County of Alameda, 27 C a l .  3d --- - 
741,  167  Cal .  R p t r .  70 ,  614 P.2d 728 ( C a l .  1980)  i n t e r p r e t  t h e  

r e l e v a n t  s e c t i o n s  of t h e  RESTATEMENT (SECOND) OF TORTS t o  mean 

t h a t  " f o r  a  d o c t o r ' s  ( T a r a s o f f )  d u t y  t o  b e  imposed c r e a t i n g  a  

s p e c i a l  r e l a t i o n s h i p  t o  a  v i c t i m ,  t h e  v i c t i m  must be r e a d i l y  

i d e n t i f i a b l e . "  -' F u r r  454 A.2d a t  421. F i n a l l y ,  t h e  c o u r t  summed 

up e l o q u e n t l y  t h e  l o g i c  beh ind  i t s  r a t i o n a l e  and t h a t  of  t h e  

Beauchene and Vu c o u r t s :  - 

That  s o c i e t y  h a s  n o t  y e t  a c q u i r e d  t h e  c l a i r -  
voyance t o  d e t e r m i n e  and r e s t r a i n  t h o s e  b e n t  
upon p r e y i n g  on such  y o u t h s  a s  Kenneth Dawson 
i s  a  phenemenon we c a n  o n l y  hope t o  overcome. 
But when s u c h  v i o l e n c e  i s  p e r p e t r a t e d  i t  i s  
n o t  a lways  t h e  f a u l t  of t h o s e  c h a r g e d  w i t h  
s e e k i n g  o u t  s u c h  s i n n e r s .  A s  p o i n t e d  o u t  by 
P r o s s e r ,  f r e q u e n t l y  unde r  o u r  law i t  i s  t h e  
good s a m a r i t a n  who t r i e s  t o  h e l p  somewhat and 
f i n d s  h i m s e l f  mulc ted  i n  damages,  w h i l e  t h e  
p e r v e r t  and t h e  d e v i a t e  who p a s s  on t h e  s i d e  
go on t h e i r  c h e e r f u l  way r e j o i c i n g .  A s  we 
impose upon s a m a r i t a n s  (and t h o s e  who walk i n  
t h e i r  shadow) more o b l i g a t i o n s  i n  t h e  n a t u r e  
of T a r a s o f f  I s ,  we must a v o i d  d r i v i n g  them t o  
t h e 7 3 e r  s i d e  of t h e  road .  

I d .  a t  421. The o b l i g a t i o n s  which P l a i n t i f f s  s e e k  t o  impose on -. 

t h e  D e f e n d a n t s  f a l l  w i t h i n  t h e  c a t e g o r y  of  t h o s e  t h a t  d r i v e  t h e  
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good samaritans to the other side of the road. Science and human 

behavior is an imperfect match, but that does not mean that its 

failure must negate efforts to form a more perfect coalescence. 

A judicially-imposed duty on the Defendants herein will in fact 

cause an undesirable retrenchment in the establishment and con- 

tinuation of rehabilitation programs designed to improve the 

human condition. The Florida legislature has enacted a policy to 

substitute juvenile offender rehabilitation in place of retribu- 

tive punishment under the Florida Juvenile Justice Act. Fla. 

Stat. S39.001(a). Both the common law and the public policy of 

Florida will thus be frustrated by a reversal of the trial 

court's judgment. Notwithstanding that the overwhelming prece- 

dent from other jurisdictions sustain the trial court's judgment, 

the Fourth District totally ignored this case law and instead 

merely held Nova University to be a factitious parent with re- 

spect to the juvenile residents of the center and thereby, pre- 

sumably, found a duty owed to the plaintiffs. 
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11. THE LOWER COURT'S APPLICATION OF THE I N  
LOCO PARENTIS D O C T R I N E  D I R E C T L Y  AND EX- 
PRESSLY CONFLICTS WITH THE CASE LAW OF 
THIS COURT AND OTHER DISTRICT COURTS OF 
APPEAL. 

A s  s t a t e d  by t h e  Cour t  i n  Niewiadomski v. Un i t ed  S t a t e s ,  I 
( 6 t h  C i r .  1 9 4 7 ) ,  c e r t  . d e n i e d ,  - -- 331 U.S. 

[ t l h e  t e rm " i n  l o c o  p a r e n t i s , "  a c c o r d i n g  t o  
i t s  g e n e r a l l y  a c c e p t e d  common law meaning,  
r e f e r s  t o  a  p e r s o n  who h a s  p u t  h i m s e l f  i n  t h e  
s i t u a t i o n  of a  l a w f u l  p a r e n t  by assuming t h e  
o b l i g a t i o n s  i n c i d e n t  t o  t h e  p a r e n t a l  r e l a t i o n  
w i t h o u t  go ing  t h r o u g h  t h e  f o r m a l i t i e s  n e c e s -  
s a r y  t o  l e g a l  a d o p t i o n .  

I t  g e n e r a l l y  h a s  been r e c o g n i z e d  t h a t  t h e  s t a t u s  assumed by one 

i n  l o c o  p a r e n t i s  i s  t empora ry  i n  c h a r a c t e r  and a r i s e s  "on ly  when - -- I 
one i s  w i l l i n g  t o  assume a l l  t h e  o b l i g a t i o n s  and t o  r e c e i v e  a l l  

t h e  b e n e f i t s  a s s o c i a t e d  w i t h  one  s t a n d i n g  a s  a  n a t u r a l  p a r e n t  t o  

a  c h i l d . "  -- F u l l e r  v. F u l l e r ,  247 A.2d 767 (D.C. Mun. App. 1968;  I 
a c c o r d ,  Pope v. S t a t e ,  396 A.2d 1054 (bid. 1979) .  

The c o u r t s  of t h i s  s t a t e  have  h e l d  t h a t  t h e r e  i s  no  I 
d i f f e r e n c e  between one -- i n  l o c o  p a r e n t i s  and  a  n a t u r a l  p a r e n t  I 
i n s o f a r  a s  common law l i a b i l i t y  f o r  a  c h i l d ' s  c o n d u c t .  Wyatt v. I 
McMullen, 350 So.2d 1115 ( F l a .  1st DCA 1 9 7 7 ) ;  Weigl v. Ombres, 

106 So.2d 614 ( F l a .  2d DCA 1958) .  

The F o u r t h  D i s t r i c t ' s  o p i n i o n ,  however ,  a p p l i e s  t h e  - i n  I 
l o c o  p a r e n t i s  s t a t u s  t o  an  i n s t i t u t i o n ,  i . e . ,  Nova U n i v e r s i t y .  -- - 
The amended c o m p l a i n t  had a l l e g e d  t h a t  Nova U n i v e r s i t y  "owned, I 
o p e r a t e d  and conduc ted  t h e  Nova L i v i n g  and L e a r n i n g  C e n t e r  I 
(R 4281) .  The L i v i n g  and  L e a r n i n g  Program c o n t r a c t  (A 7 - 1 1 ) ,  
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d e s c r i b e d  t h e  program a s  a  l l s c h o o l l l  and t h e  r e s i d e n t s  of t h e  p r o -  

gram a s  " s t u d e n t s . "  The i s s u e  a r i s e s ,  t h e n ,  a s  t o  t h e  e x t e n t  t o  

which t h e  F l o r i d a  c o u r t s  have a p p l i e d  t h e  -- i n  l o c o  p a r e n t i s  doc -  

t r i n e  t o  s c h o o l s  o r  o t h e r  i n s t i t u t i o n s  of  l e a r n i n g .  

T h i s  Cour t  i n  Rupp v. B r y a n t ,  417 So.2d 658,  666  la. 

1 9 8 2 ) ,  h e l d  t h a t  s c h o o l  employees s t a n d  " p a r t i a l l y  i n  p l a c e  o f  

t h e  s t u d e n t ' s  p a r e n t s . ' !  T h i s  i n t e r p r e t a t i o n  of t h e  e x t e n t  of t h e  

i n  l o c o  p a r e n t i s  s t a t u s  of s c h o o l s  and t h e i r  employees i s  con-  -- 
s i s t e n t  w i t h  s e v e r a l  d i s t r i c t  c o u r t s  of  a p p e a l  d e c i s i o n s  a l s o  

h o l d i n g  t h a t  s c h o o l s  s t a n d  i n  l o c o  p a r e n t i s  o n l y  t o  a  " l i m i t e d  

degree . "  Nelson v.  S t a t e ,  319 So.2d 154  la. 2d DCA 1 9 7 5 ) ;  

S t a t e  v. D . T . W . ,  425 So.2d 1383 ( F l a .  1st DCA 1 9 8 3 ) ;  I n  r e  Expul -  

s i o n  of  J e f f  P e r r y  v .  Schoo l  Board of Putnam County,  442 So.2d -- 
1101 ( F l a .  5 t h  DCA 1 9 8 3 ) .  Al though t h e  f o r e g o i n g  c a s e s  d e a l  w i t h  

i s s u e s  e x t r a n e o u s  t o  t h e  t o r t  l i a b i l i t y  of  s c h o o l s ,  t h e  T h i r d  

D i s t r i c t  i n  King v. - Dade County Board o f  P u b l i c  - I n s t r u c t i o n ,  286 

So.2d 256 ( F l a .  3d DCA 1 9 7 3 ) ,  r e l i e d  upon by t h i s  Cour t  i n  Rupp 

v. B r y a n t ,  s t a t e d ,  i n  a  c a s e  i n v o l v i n g  a n  a s s a u l t  of  a  s t u d e n t  i n  

a  s c h o o l  r e s t r o o m  by a  f e l l o w  s t u d e n t .  

We s e e  some d i f f i c u l t y  i n  s t r i c t l y  h o l d i n g  t h e  
s c h o o l  b o a r d ,  unde r  t h e  i n  l o c o  p a r e n t i s  doc -  
t r i n e  t o  t h e  same s t a n d a r d  that a p p l i e s  t o  
a c t u a l  p a r e n t s .  

I d .  a t  257. O the r  j u r i s d i c t i o n s  a l s o  have found  s c h o o l s  t o  be  - 
o n l y  -- i n  l o c o  p a r e n t i s  t o  a  l i m i t e d  d e g r e e .  S e e  Mercer  v.  Board 

of T r u s t e e s ,  538 S.W. 2d 201 (Tex. C i v .  App. 1976)  ("The s c h o o l s  

s t a n d  somewhat -- i n  l o c o  p a r e n t i s  t o  t h e  c h i l d . " )  Smi th  v. W .  Va. 

S t a t e  Board of E d u c a t i o n ,  295 S.E. 2d 680 (w.  Va. 1982)  ( " ~ h e  
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Blackstonian - in -- loco parentis - theory gives the school authorities 

only that portion of the power of a parent as may be necessary to 

answer the purposes for which he is employed."); Lunsford V. 

Board of Education, 374 A.2d 1162 (Md. 1977). 

Recently, in Pesek v. Discepolo, 4.75 N.E. 213 (111. App. 

1st Dist. 1985), the court considered a case wherein a plaintiff, 

who had been raped at her home by a truant high school student, 

sued the student's parents and high school under a theory of neg- 

ligence. The plaintiff's complaint alleged that the school knew 

of the student's truancy, association with juvenile delinquents, 

prior criminal acts, and past use of alcohol and drugs and that 

the school authorities should have taken corrective action. The 

court affirmed the dismissal of the action against the school and 

the parents, but also expressed reservation as to whether the 

school would be held to the same standard of care as to the 

parents, even if a cause of action could be stated. 

Under the Fourth District's opinion, Nova University has 

been deemed a "substitute parentu as a matter of law. Op. at 2. 

The lower court made no attempt to limit the application of the 

in loco parentis doctrine to Nova University as required by the -- 
case law of this Court and four other district courts of appeal. 

Conceptually, it is difficult to distinguish between Nova 

University's - in -. loco  renti is -- status to its minor students7 and 

7 ~ t  has been held that the parental liability theory does 
not extend to emancipated children. -- Thorne v. Ramirez, 346 So.2d 
121 (Fla. 3d DCA 1977). However, an early decision of this Court 
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t h a t  found by t h e  F o u r t h  D i s t r i c t  w i t h  r e s p e c t  t o  t h e  s t u d e n t s  a t  

t h e  L iv ing  and Lea rn ing  C e n t e r .  A c c o r d i n g l y ,  unde r  t h e  F o u r t h  

D i s t r i c t ' s  p r e c e d e n t ,  s c h o o l s  and u n i v e r s i t i e s  i n  F l o r i d a  now 

i n c u r  l a w s u i t  e x p o s u r e  and p o t e n t i a l  l i a b i l i t y  t o  u n f o r e s e e a b l e  

and u n i d e n t i f i a b l e  p l a i n t i f f s  i n j u r e d  by t h e  i n t e n t i o n a l  t o r t s  of 

minor s t u d e n t s  w h i l e  t h e  s t u d e n t s  a r e  o f f  t h e  s c h o o l  p r e m i s e s .  

A s u b t l e  s o l u t i o n  t o  t h i s  u n d e s i r a b l e  e x p a n s i o n  of t o r t  

l i a b i l i t y  would be t o  h o l d  t h a t  Nova U n i v e r s i t y  was a c t i n g  - i n  

l o c o  p a r e n t i s  -- o n l y  w h i l e  t h e  s t u d e n t s  of t h e  L i v i n g  and L e a r n i n g  

C e n t e r  were on t h e  s c h o o l ' s  p r e m i s e s  o r  when t h e  s c h o o l  had 

a c t u a l  c o n t r o l  and s u p e r v i s i o n  of t h e i r  a c t i v i t i e s .  Any o t h e r  

d u t y  canno t  be r e a l i s t i c a l l y  c a r r i e d  o u t .  - S e e  Rupp v. B r y a n t ,  

supra. ,  a t  667. 
8  

- 

( 7  c o n t i n u e d )  

s u g g e s t s  t h a t  a  u n i v e r s i t y  may a c t  -- i n  l o c o  p a r e n t i s  t o  i t s  s t u -  
d e n t s .  S e e  John  B.  S t e t s o n  - U n i v e r s i t y  - v. Hunt ,  - 102 So.2d 637 
( F l a .  1 9 m .  

8 ~ v e n  when t h e r e  i s  an  i s s u e  of a  s c h o o l ' s  s u p e r v i s o r y  neg-  
l i g e n c e  f o r  t h e  p r o t e c t i o n  of i t s  s t u d e n t s ,  r e c o v e r y  g e n e r a l l y  
h a s  been  d e n i e d  when a  s t u d e n t  h a s  been  a s s a u l t e d  by a  f e l l o w  
s t u d e n t  w h i l e  o f f  s c h o o l  g rounds .  S e e  Lunsford  v. Board of  ---- 
E d u c a t i o n ,  374 A.2d 1162 ( ~ d .  1977);ancha v. F i e l d  Museum of 
N a t u r a l  R i s t o 3 ,  283 N.E.2d 899 ( 1 1 1 . A p p . 1 9 7 2 ) ;  May v. Board of 
E d u c a t i o n ,  269 App. D iv . ,  58 N.Y.S.2d 1 2 7 ,  a f f ' d  295 N . Y .  948,  68 -- -- 
N . E . ~  (194.5); N i c h o l s  v. Tex ico  Confe rence  A s s ' n  --- of  S e v e n t h  
Day A d v e n t i s t s ,  438 P.2d 531 (~.~.Ct .APp.1968) .  F l o r i d a  c o u r t s  
have  h e l d  t h a t  a  s c h o o l  h a s  no d u t y  t o  s u p e r v i s e  o f f - p r e m i s e s  
a c t i v i t i e s  of s t u d e n t s  which a r e  n o t  s tudlent  r e l a t e d . -  0 l e s h  v. 
Seminole  County Bd. of Pub. I n s t r u c t i o n  -- 9 328 So.2d 515 &--hi- 
DCA 1976) .  I t  seems r a t h e r  anomalous t o  now h o l d  t h a t  a  s c h o o l  
h a s  t h e  d u t y  of a  p a r e n t  t o  s u p e r v i s e  s t u d e n t s  o f f  s c h o o l  prem- 
ises i n  t h e  s t u d e n t ' s  p u r s u i t  of non- schoo l  a c t i v i t i e s  i n  o r d e r  
t o  p r o t e c t  t h e  p u b l i c - a t - l a r ~ .  - 
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111. THE CERTIFIED QUESTION MUST BE ANSWERED 
IN THE NEGATIVE AS TO THE FACTITIOUS 
PARENTAL LIABILITY OF NOVA UNIVERSITY. 

P o i n t  I  o f  t h i s  b r i e f  s u g g e s t s  t h a t  t h i s  Cour t  s h o u l d  

a d o p t  t h e  a n a l y s i s  used by e v e r y  c o u r t  t h a t  h a s  c o n s i d e r e d  t h e  

i d e n t i c a l  i s s u e  on s i m i l a r  f a c t s .  P o i n t  I 1  of  t h i s  b r i e f  s u g -  

g e s t s  c l e a r  e r r o r  and c o n f l i c t  w i t h  t h i s  Cour t  i n  t h e  F o u r t h  

D i s t r i c t ' s  c a r t e  b l a n c h e  a p p l i c a t i o n  of  t h e  -- i n  l o c o  p a r e n t i s  

d o c t r i n e  t o  an  i n s t i t u t i o n  of l e a r n i n g  s o  t h a t  t h e  i n s t i t u t i o n  

becomes a  p a r e n t .  Assuming t h a t  t h i s  Cour t  r e j e c t s  t h e  a n a l y s i s  

r e l i e d  upon by i t s  s i s te r  c o u r t s  and assuming t h a t  t h i s  C o u r t  

upho lds  t h e  a p p l i c a t i o n  of  t h e  l e g a l  f i c t i o n  of - i n  -- l o c o  p a r e n t i s  - 
a s  a  v e h i c l e  t o  impose l i a b i l i t y  on Nova U n i v e r s i t y ,  t h e n ,  and 

o n l y  t h e n  d o e s  t h e  c e r t i f i e d  i s s u e  p a r t a k e  of any s i g n i f i c a n c e  i n  

t h e  merits of t h i s  a p p e a l .  For  t h e  p u r p o s e s  of t h i s  a rgument ,  

t h e n ,  Nova U n i v e r s i t y  w i l l  s t e p  i n t o  t h e  s h o e s ,  t e m p o r a r i l y ,  of 

t h e  p a r e n t s  of Dana and Roland.  

I t  i s  a n t i c i p a t e d  t h a t  t h i s  Cour t  h a s  been f u l l y  b r i e f e d  

on G i s s e n  v. Goodwi l l ,  80 So.2d 701 ( F l a .  1955)  and i t s  p rogeny  

i n  c o n n e c t i o n  w i t h  i t s  c o n s i d e r a t i o n  of  - Snow v. Ne l son ,  450 So.2d 

269 ( F l a .  3d DCA 1984) .  - See g e n e r a l l y  -2. Annot P a r e n t s 1  L i a b i l i t y  

f o r  I n j u r y  o r  Damage I n t e n t i o n a l l y  I n f l i c t e d  By Minor C h i l d r e n ,  - - 
54 A . L . R .  3d 974 ( 1 9 7 4 ) .  

I n  d e t e r m i n i n g  whether  Defendan t s  c o u l d  be h e l d  l i a b l e  

t o  P l a i n t i f f s  u n d e r  t h e  p a r e n t a l  t h e o r y  of  l i a b i l i t y ,  two q u e s -  

t i o n s  must be answered:  ( a )  a r e  p a r e n t s  l i a b l e  f o r  damages 

caused  t o  s t r a n g e r s  by t h e  i n t e n t i o n a l  t o r t s  o f  t h e i r  minor  
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c h i l d r e n ;  and ( b )  i f  s o ,  under  what c i r c u m s t a n c e s  and t o  what 

e x t e n t ?  

I n  G i s s e n  v. Goodwi l l ,  s u p r a ,  t h i s  Cour t  r e c o g n i z e d  t h a t  

p a r e n t s  a r e  g e n e r a l l y  n o t  l i a b l e  f o r  t h e  i n t e n t i o n a l  t o r t s  com- 

m i t t e d  by t h e i r  minor  c h i l d r e n .  However, t h e  Cour t  d e l i n e a t e d  

f o u r  e x c e p t i o n s  t o  t h i s  g e n e r a l  r u l e  of n o n - l i a b i l i t y :  ( 1 )  where 

t h e  p a r e n t  e n t r u s t s  h i s  c h i l d  w i t h  an  i n s t r u m e n t a l i t y  which ,  

b e c a u s e  of t h e  c h i l d ' s  a g e ,  judgment,  o r  i n e x p e r i e n c e ,  may become 

a  s o u r c e  of dange r  t o  o t h e r s ;  ( 2 )  where t h e  c h i l d  who commits t h e  

t o r t  i s  i n  a  m a s t e r / s e r v a n t  o r  agency  r e l a t i o n s h i p  w i t h  t h e  

p a r e n t ;  ( 3 )  where t h e  p a r e n t  knows of and c o n s e n t s  t o ,  o r  o t h e r -  

wise s a n c t i o n s  t h e  c h i l d ' s  a c t s ;  and ( 4 )  where t h e  p a r e n t  f a i l s  

t o  e x e r c i s e  p r o p e r  p a r e n t a l  c o n t r o l  o v e r  t h e  c h i l d  even  though  h e  

knows, o r  i n  t h e  e x e r c i s e  of due c a r e  s h o u l d  know, t h a t  i n j u r y  t o  

a n o t h e r  i s  a  p r o b a b l e  consequence .  80 So.2d a t  703. 

I t  was t h e  scope  of t h e  f o u r t h  e x c e p t i o n  t h a t  t h e  Cour t  

was p r i m a r i l y  concerned  w i t h  i n  -- Gissen .  A n a l y s i s  of t h e  G i s s e n  

o p i n i o n  l e a d s  one t o  t h e  i n e s c a p a b l e  c o n c l u s i o n  t h a t  t h e  Cour t  

i n t e n d e d  t h i s  p a r t i c u l a r  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  of non- 

l i a b i l i t y  t o  be  v e r y  nar row i n  scope .  A c c o r d i n g l y ,  t h e  Cour t  

t h e n  h e l d ,  i n  o r d e r  t o  s t a t e  a  c a u s e  of a c t i o n  w i t h i n  t h e  p a r a -  

m e t e r s  of t h a t  e x c e p t i o n ,  t h e  p a r e n t s 1  n e g l i g e n c e  i n  f a i l i n g  t o  

e x e r c i s e  t h e  r e q u i s i t e  d e g r e e  of p a r e n t a l  c o n t r o l  must have  some 

d e f i n i t e  r e l a t i o n  t o  t h e  s p e c i a l  a c t  which  r e s u l t e d  i n  t h e  i n j u r y  

sued  upon. To t h i s  end ,  t h e  Cour t  r u l e d  t h a t  b o t h  t h e  p l e a d i n g s  

and p roof  s u b m i t t e d  by p l a i n t i f f  must e s t a b l i s h  t h a t  t h e  p a r e n t  
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had a c t u a l  o r  c o n s t r u c t i v e  knowledge t h a t  " t h e  c h i l d  had t h e  

h a b i t  of d o i n g  t h e  p a r t i c u l a r  t y p e  - of wrongfu l  a c t  which r e s u l t e d  

i n  t h e  i n j u r y  complained o f f f  ( emphas i s  s u p p l i e d )  [80  So.2d a t  

1 A c l o s e  e x a m i n a t i o n  of t h e  f a c t s  s t a t e d  i n  t h e  G i s s e n  
I 

1 o p i n i o n  r e a d i l y  r e v e a l s  i t s  t r u e  p r e c e d e n t i a l  v a l u e  w i t h  r e s p e c t  

t o  t h e  c a s e  a t  b a r .  The p l a i n t i f f  i n  G i s s e n  f i l e d  a  c i v i l  a c t i o n  

s e e k i n g  damages from t h e  p a r e n t s  of a  c h i l d  who had slammed a  

d o o r  on h i s  f i n g e r s .  L i a b i l i t y  was pu r sued  a g a i n s t  t h e  p a r e n t s  

based  upon t h e  t h e o r y  t h a t  t h e y  were n e g l i g e n t  f o r  f a i l i n g  t o  

a d e q u a t e l y  s u p e r v i s e ,  c o n t r o l ,  o r  o t h e r w i s e  r e s t r a i n  t h e i r  minor 

c h i l d .  More p a r t i c u l a r l y ,  t h e  p l a i n t i f f  i n  G i s s e n  a l l e g e d  t h a t :  

... [Olwing t o  a  l a c k  of p a r e n t a l  d i s c i p l i n e  
and n e g l e c t  i n  t h e  e x e r c i s e  of n e e d f u l  p a t e r -  
n a l  i n f l u e n c e  and a u t h o r i t y ,  t h e  ... [ p a r e n t s ]  ... c a r e l e s s l y  and n e g l i g e n t l y  f a i l e d  t o  r e -  
s t r a i n  t h e  c h i l d  ... whom t h e y  knew t o  have  
d a n g e r o u s  t e n d e n c i e s  and p r o p e n s i t i e s  of a  
misch ievous  and wanton d i s p o s i t i o n ;  t h a t  s a i d  
p a r e n t s  had f u l l  knowledge of  p r e v i o u s  p a r -  
t i c u l a r  a c t s  commit ted by t h e i r  d a u g h t e r  a b o u t  
t h e  h o t e l  p r e m i s e s ,  s u c h  a s  ... d i s t u r b i n g  and 
h a r a s s i n g  t h e  g u e s t s  and employees of t h e  
h o t e l  and t h a t  t h e  [ c h i l d ]  d i d  commit o t h e r  
wanton,  w i l l f u l  and i n t e n t i o n a l  a c t s  of a  
s i m i l a r  n a t u r e  t o  t h e  a c t  commit ted a g a i n s t  
t h e  p l a i n t i f f ,  such  a s  s t r i k i n g  g u e s t s  and 
employees of t h e  a f o r e s a i d  h o t e l ,  which a c t s  
were d e s i g n e d  o r  r e s u l t e d  i n  i n j u r y  .... S a i d  
p a r e n t s  n e v e r t h e l e s s ,  c o n t i n u a l l y  f a i l e d  t o  
e x e r c i s e  any r e s t r a i n t  wha t soeve r  o v e r  t h e  
c h i l d ' s  r e c k l e s s  and misch ievous  c o n d u c t ,  
t h e r e b y  s a n c t i o n i n g ,  r a t i f y i n g  and c o n s e n t i n g  
t o  t h e  wrongfu l  a c t  commit ted by ... [ t h e  
c h i l d ]  .... 

80 So.2d a t  702 ( emphas i s  s u p p l i e d ) .  

The Supreme Cour t  a f f i r m e d  t h e  t r i a l  c o u r t ' s  d i s m i s s a l  

of t h e  c o m p l a i n t  c o n t a i n i n g  t h e s e  a l l e g a t i o n s ,  based  upon i t s  
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conclusion that such generalized assertions of a child's dange- 

rous propensities and mean disposition are legally insufficient 

to serve as a predicate for fastening responsibility on the par- 

ents of a child who commits an intentional tort against another. 

The Court specifically emphasized the absence from the complaint 

of any allegation that the defendant's child had previously 

exhibited a propensity to or had a habit of "slamming doors.'' 

The allegations in the complaint that the child had previously 

committed similar harmful acts (such as striking people) were 

deemed to be insufficient to satisfy the requirement that the 

plaintiff plead and prove that the child had "a habit of doing 

the particular type of wrongful act'' which caused the plaintiff's 

injuries. -- See - also Spector v. Neer, 262 So.2d 689 (Fla. 3d DCA 

1972) (affirming trial court's dismissal of action instituted by 

landlord to recover damages from the parents of a child who was 

allegedly responsible for setting fire to the landlord's building 

while playing with matches, where landlord's complaint failed to 

allege that the minor child had a habit of doing the particular 

type of wrongful act which resulted in the injuries and failed to 

allege that the minor child had ever previously set fire to 

anything). 

As applied to the facts revealed in the case at bar, the 

decision in -- Gissen compels the conclusion that liability cannot 

be fastened upon Nova University as putative parent. The record 

is devoid of any allegation, much less competent proof, that Dana 

and Roland had a "habit" of committing the sort of severe, 
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unprovoked battery upon total strangers, much less any allegation 

or proof that they had a "habit" of committing or attempting to 

commit homicide. The allegations in the instant complaint are as 

deficient as those which were made in Gissen; nothing more is 

alleged than that Dana and Roland were incorrigible and exhibited 

a propensity to behave in a violent manner, both physically and 

verbally. Review of the record brought before this Court reveals 

a total absence of support for the factual statements made by 

Plaintiffs in their brief before the Fourth District to the ef- 

fect that Dana and Roland "had a long history of beating up small 

children" and that the Stevens "had prior knowledge of a habitual 

pattern of precisely what occurred to Mrs. Wagner's children." 

We submit that the facts contained in the record before 

this Court are insufficient to rise to the level of establishing 

that either Dana or Roland had a propensity toward, or habit of, 

committing the type of unprecedented, unprovoked criminal attack 

which resulted in Peter's death and Christy's injuries. -- See also 

Parsons v. Smithey, 109 Ariz. 49, 504 P.2d 1272, 54 ALR 3d 964 

(S. Ct. 1973) (parents1 knowledge that their child was a behav- 

ioral problem at school, had "poked and pummeled,11 threatened, 

and otherwise acted aggressively towards other children, and was 

in need of psychiatric help, did not rise to the level of par- 

ticularized knowledge necessary to hold them responsible for 

child's violent and vicious attack on neighbor); Pesek v. 

Discepolo, supra - (no cause of action stated against either high 
school or parents based upon rape by minor where neither parents 
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n o r  h i g h  s c h o o l  had knowledge of a  p r i o r  r a p e ,  though c o m p l a i n t  

a l l e g e d  knowledge of m i n o r ' s  p a s t  c r i m i n a l  b e h a v i o r ) .  

I n  Snow v. Ne l son ,  s u p r a ,  t h e  T h i r d  D i s t r i c t  Cour t  of 

Appeal ,  e x p r e s s e d  d i s a p p r o v a l  of t h e  r u l e  l a i d  down i n  G i s s e n  and 

s u g g e s t e d  a  r u l e  of ' ' r ea sonab le  c a r e  i n  t h e  c i r c u m s t a n c e s  s h o r t  

of some form of v i c a r i o u s  l i a b i l i t y . "  - I d .  a t  272-73.  The F o u r t h  

D i s t r i c t ' s  o p i n i o n ,  however ,  g o e s  one s t e p  f u r t h e r  and d o e s  i n  

f a c t  impose p u r e  v i c a r i o u s  l i a b i l i t y  on Nova U n i v e r s i t y  a s  a  

" s u b s t i t u t e  p a r e n t . "  Nova U n i v e r s i t y ' s  t o r t  l i a b i l i t y  t o  t h e  

P l a i n t i f f s  unde r  t h e  o n l y  t h e o r y  of l i a b i l i t y  s a n c t i o n e d  by t h e  

F o u r t h  D i s t r i c t  a r i s e s  s o l e l y  o u t  of i t s  s u b s t i t u t e  p a r e n t  

s t a t u s .  Yet b o t h  t h e  p l e a d i n g s  and  r e c o r d  a r e  c l e a r  t h a t  Nova 

U n i v e r s i t y  o n l y  had a  v i c a r i o u s  r e l a t i o n s h i p  t o  t h e  L i v i n g  and 

Lea rn ing  C e n t e r  by v i r t u e  of i t s  s p o n s o r s h i p  o f  t h e  program. The 

F o u r t h  D i s t r i c t  r e j e c t e d  t h e  o t h e r  t h e o r i e s  of l i a b i l i t y  t h a t  t h e  

P l a i n t i f f s  had a s s e r t e d  a g a i n s t  Nova U n i v e r s i t y  and  i n s t e a d  found  

i t  l i a b l e  a s  a  " v i c a r i o u s  p a r e n t . "  Even t h e  T h i r d  D i s t r i c t ' s  - Snow 

d e c i s i o n  d o e s  n o t  go  t h i s  f a r  s o  a s  t o  impose s t r i c t  l i a b i l i t y .  9 

 he F o u r t h  D i s t r i c t 1  s o p i n i o n ,  i n  d i s c u s s i n g  t h e  " f a i l u r e  
t o  e x e r c i s e  p a r e n t a l  c o n t r o l , "  f o c u s e d  on  t h e  S t e v e n s 1  f a i l u r e  
" t o  b r i n g  [Dana and R o l a n d ]  'home."' Op. a t  3. L i k e w i s e ,  i n  
d i s c u s s i n g  t h e  a l l e g e d  e v i d e n c e  of  " i n j u r y  t o  a n o t h e r  a s  a  
p r o b a b l e  consequence , "  t h e  F o u r t h  D i s t r i c t  r e f e r r e d  t o  t h e  
a c t i v i t i e s  of t h e  y o u t h s  w h i l e  r e s i d e n t s  of  t h e  c e n t e r  and 
t h e r e f o r e  unde r  t h e  d i r e c t  s u p e r v i s i o n  of t h e  house  p a r e n t s .  
None of t h i s  r e l a t e s  t o  any d i r e c t  n e g l i g e n c e  of  Nova U n i v e r s i t y .  
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CONCLUSION 

The Fourth D i s t r i c t  Court of A p p e a l ' s  o p i n i o n  should  be 

quashed, and t h e  t r i a l  c o u r t ' s  f i n a l  summary judgment a f f i rmed .  

R e s p e c t f u l l y  submi t ted ,  

FLEMING, O'BRYAN & FLEMING 
1415 Eas t  S u n r i s e  Boulevard 
P o s t  O f f i c e  Drawer 7028 
Fort  Lauderdale ,  F l o r i d a  33338 
T e l :  ( 3 0 5 )  764-3000 
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Miami, F l o r i d a  33131; and G.  WILLIAM BISSET, ESQ., P reddy ,  Ku tne r  
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