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PER CURIAM. 

This cause is before us pursuant to the certification by 

the Fourth District Court of Appeal of a question it deemed to be 

of great public importance. Wagner v. Nova University, Inc., 473 

So.2d 731 (Fla. 4th DCA 1985). We have jurisdiction pursuant to 

artilcle V, section 3 (b) (4) , Florida Constitution. 

The facts in this case as alleged in the complaints are as 

follows : Nova University [hereinafter Nova] operates a 

residential rehabilitation program, Living and Learning Center 

[hereinafter Center], that accepts children whose continued 

residence with parents, foster parents or legal guardians has 

been determined to be against the best interests of the general 

public because of behavior problems. The children attend local 

l ~ o r  the purpose of the summary judgment motion, Nova 
admitted in its memorandum to all of the allegations of the 
plaintiffs' complaints save use of the word "escape." The other 
defendants made a similar admission in their memorandum, arguing 
that assuming all of the plaintiffs' allegations can be proved, 
the defendants did not awe a duty to the plaintiffs. We will 
paraphrase selected allegations from the complaints. John Flynn 
is a defendant in the personal injury action only. 



public schools but are not otherwise allowed to leave the 

premises without permission. No security measures are maintained 

to enforce this policy, however. During the time material to 

this action defendant John M, Flynn was the executive director of 

the Center, responsible for policy and its implementation. 

Two Center residents, Roland Menzies and Dana Williamson, 

were accepted as residents in 1974 and lived in a house with 

several other minors under the supervision of defendants Mr. and 

Mrs. Stevens, employees of Nova. Roland was accepted as an 

ungovernable child and Dana as an emotionally disturbed and 

delinquent child. Both, on numerous occasions while at the 

Center, exhibited a propensity toward physical violence, on 

occasion injuring younger children. They also frequently ran 

away from the Center. The defendants allegedly observed the 

boys' violent propensities and knew or should have known they had 

a propensity to commit acts which could normally be expected to 

cause harm to others. 

The boys ran away from the Center on February 16, 1975, 

and remained at large for several days. On February 17, at 

approximately 6 p.m., they encountered Peter Wagner, 4 ,  and 

Christy Wagner, 6, and beat them, killing Peter and leaving 

Christy with serious permanent injuries. The complaints allege 

that the defendants were negligent in failing to supervise and 

control Roland and Dana. 

The childrens' mother brought wrongful death and personal 

- injury actions. The trial court granted the defendants' motions 

for summary judgment, finding that as a matter of law they owed 

no duty to the plaintiffs. On appeal the district court 

reversed, finding that the Center stood in loco parentis to its 

residents and that the proper application of that theory 

precluded summary judgment for the defendants. The district 

court certified the following question: 

DOES KNOWLEDGE OF A CHILD'S VIOLENCE REQUIRE A PARENT 
TO EXERCISE CONTROL TO AVOID INJURY TO ANOTHER CAUSED 
BY SUBSEQUENT VIOLENCE WHICH IS MORE SEVERE? 

Wagner, 473 So.2d at 734. we restate the question as follows: 



Does a  ch i ld  ca re  i n s t i t u t i o n  t h a t  accepts a s  
r e s iden t s  delinquent,  emotionally disturbed and/or 
ungovernable chi ldren have a  duty t o  exerc ise  
reasonable ca re  i n  i t s  operation t o  avoid harm t o  the  
general  public? 

We answer t h e  r e s t a t e d  question i n  the af f i rmat ive .  We do not 

believe t h a t  the  question of the  defendants'  duty i n  t h i s  

instance need r e s t  on the  presumed exis tence  of an i n  loco 

pa ren t i s  r e l a t ionsh ip .  The Nova Living and Learning Center , 

f o r  a  f e e ,  undertakes t o  r e h a b i l i t a t e  chi ldren with emotional and 

behavior problems. We do no t  t h i n k - i t  too onerous a  burden t o  

place upon it the  duty t o  exerc i se  reasonable ca re  i n  carrying 

o u t  its e f f o r t s .  Restatement (Second) of Torts  sec t ion  319 

(19651, provides: 

One who takes  charge of a  t h i r d  person whom he knows 
o r  should know t o  be l i k e l y  t o  cause bodily harm t o  
o the r s  i f  not  control led  is under a  duty t o  exerc ise  
reasonable ca re  t o  con t ro l  the  t h i r d  person t o  
prevent him from doing such harm. 

We f ind  sec t ion  319, a  statement of t r a d i t i o n a l  t o r t  p r inc ip les ,  

applicable.  See Harper and Kime, The Duty t o  Control the  Conduct 

of Another, 43 Yale L . J .  886, 895-98; 904-05 (1934). 

We assume f o r  purposes of this opinion t h a t  t h e  Center is 

a  s o c i a l l y  des i rab le  en te rp r i se ,  and we express no view a s  t o  

whether it was negligent.  Neither do we pass judgment on the  

i s sue  of proximate causation. We merely hold t h a t  a  f a c i l i t y  i n  

the  business of taking charge of persons l i k e l y  t o  harm o the r s  

has an ordinary duty t o  exerc ise  reasonable care  i n  its operation 

2q' [A]  person i n  loco pa ren t i s  is one who in ten t iona l ly  
accepts the  r i g h t s  and d u t i e s  of na tu ra l  parenthood with respect  
t o  a  c h i l d  not  h i s  own." In  r e  Diana P . ,  120 N.H .  791, 794-95, 
424 A.2d 178, 180 (N.H. 1980) ,  c e r t .  denied, 452 U.S. 964 (1981). 
Whether the  pa ren ta l  r e l a t i o n s h ~ s ~ a s s u m e d  is normally a  
question of f a c t  s u i t a b l e  f o r  r e so lu t ion  a t  t r i a l .  See 59 Am. 
Jur. 2d, Parent and Child, 5 88 (1971). Key f a c t o r s T a t  a r e  
hallmarks of t h e  i n  loco pa ren t i s  r e l a t ionsh ip  a r e  the  
in ten t iona l  assumption of obl igat ions  inc iden ta l  t o  the  pa ren ta l  
r e l a t ionsh ip ,  e spec ia l ly  support and maintenance, S t a t e  v. 
P i t t a r d ,  45 N.C. App. 701, 263 S.E. 2d 809 ( C t .  App.), review 
denied, 300 N.C .  378, 267 S.E. 2d 682 (1980), and p s y c h m a 1  
-g, In  r e  Diana P .  P l a i n t i f f s  a l leged a  pa ren ta l  
r e l a t ionsh ip  i n  t h e i r  complaints aga ins t  the  Stevens and Nova but 
not i n  t h e i r  complaint aga ins t  D r .  Flynn. In  view of our holding 
i n  t h i s ' c a s e ,  the  establishment of an i n  loco pa ren t i s  
r e l a t ionsh ip  is not. a  necessary element of the  p l a i n t i f f ' s  cause 
of ac t ion.  



to avoid foreseeable attacks by its charges upon third persons. 

If reasonable care is exercised, there can be no liability. The 

alternative, the exercise of no care or unreasonable lack of 

care, subjects the facility to liability. Accordingly, we 

approve the decision of the district court for the reasons stated 

in this opinion. 

It is so ordered. 

ADKINS, EHRLICH, SHAW and BARKETT, JJ., Concur 
McDONALD, C.J., Dissents with an opinion, in which BOYD and 
OVERTON, JJ . , Concur 
OVERTON, J., Dissents with an opinion, in wihch BOYD, J., Concurs 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



MCDONALD, C . J . ,  d i s sen t ing .  

The major i ty  opinion imposes an u n r e a l i s t i c  duty on and 

expects  t oo  much of persons and i n s t i t u t i o n s  s t r i v i n g  t o  f u l f i l l  

one of s o c i e t y ' s  g r e a t  needs. One of t oday ' s  s o c i a l  dilemmas is 

how t o  d e a l  with t h e  e x o r b i t a n t  number of abused, neglec ted ,  

dependent, and de l inquent  juveni les .  The l imi t ed  resources  t h a t  

government d i r e c t s  toward mi t iga t ing  t h e  adverse s o c i a l  conse- 

quences t h a t  t h i s  group faces  have proven inadequate t o  cope with 

t h e  problem. Unfortunately,  t he  number and c a l i b e r  of p r i v a t e  

i n s t i t u t i o n s  and people w i l l i n g  t o  a s s i s t  t hese  juveni les  is a l s o  

l imi t ed .  Exposing those w i l l i n g  t o  fu rn i sh  c h i l d  c a r e  s e r v i c e s  

t o  l i a b i l i t y  f o r  t h e  a c t i o n s  of t h e i r  wards aga ins t  t h i r d  p a r t i e s  

w i l l  f u r t h e r  c u r t a i l  t he  number and q u a l i t y  of those w i l l i n g  t o  

p a r t i c i p a t e .  

We a r e  not  t h e  f i r s t  c o u r t  t o  cons ider  t he  proper scope of 

l i a b i l i t y  which i n s t i t u t i o n s  such a s  Nova should f ace  when 

p a r t i c i p a t i n g  i n  s o c i a l  programs. I n  Henley v. Pr ince  George's 

County, 60 Md.App. 24, 479 A.2d 1375 (19841, a f f ' d  i n  p a r t ,  rev 'd  

i n  p a r t ,  305 Md. 320, 503 A.2d 1333 (19861, Pr ince  George's Coun- 

t y  Community College ran  a job t r a i n i n g  program f o r  p r i son  

inmates from a mansion belonging t o  the  col lege .  One of t h e  

inmates, who res ided  a t  t he  mansion, s exua l ly  a s s a u l t e d  and 

murdered a 12-year-old boy on t h e  mansion grounds and the  boy ' s  

pa ren t s  sued the  co l l ege  f o r  neglipence. In  a f f i rming a summary 

judgment i n  favor  of t h e  co l l ege ,  t he  Maryland a p p e l l a t e  Court 

e x p l i c i t l y  recognized t h a t  t o  impose l i a b i l i t y  upon the  co l l ege  

would discourage such i n s t i t u t i o n s  from p a r t i c i p a t i n g  i n  r ehab i l -  

i t a t i o n  programs and thus  would depr ive  former of fenders  of 

v i t a l l y  needed a s s i s t a n c e  i n  t h e i r  r een t ry  i n t o  soc i e ty .  Like- 

wise,  who would be w i l l i n g  t o  accept  a  dependent o r  de l inquent  

c h i l d  i n t o  h i s  home, c a r e ,  o r  supervis ion  i f  t o  do s o  would 

expose t h a t  person t o  l i a b i l i t y  f o r  any i n j u r i e s  i n f l i c t e d  upon 

t h i r d  p a r t i e s  by t h e  youth while  t h a t  youth was away from t h e  

premises and, consequently, away from supervis ion?  V i r t u a l l y  



none, I would. say, because the cost of that risk would simply be 

too high. 

The duty of care owed by the person or institution should 

only extend to those under its supervision. That duty should not 

extend to the public at large for the acts of the troubled youth. 

Indeed, several states have recognized the appropriateness of 

this limitation of liability. For example, in Eiseman v. State, 

109 A.D.2d 46, 489 N.Y.S.2d 957, appeal denied, 66 N.Y.2d 602, 

488 N.E.2d 116 (1985), Campbell, a former inmate who had been 

conditionally released from prison, enrolled as a student at 

State University College at Buffalo in a program for the econom- 

ically and educationally disadvantaged. Campbell lived in a 

dormitory on campus with the son of his sponsor. A few months 

after entering the program, however, Campbell murdered several 

people in an off campus apartment. The victims included both 

students and a nonstudent. The representatives of the victims' 

estates brought suit against the college for negligence. 

Although the New York appellate court found that the college 

could be liable as to the estates of the deceased students, the 

court also ruled that the nonstudent's estate could not recover 

because the college did not owe the general public a duty of 

care. More specifically, the court ruled that the scope of the 

college's duty extended only to those in the college community 

who were within the zone of danger which the college created. 

See also Jesik v. Maricopa County Community College District, 125 -- 
Ariz. 543, 611 P.2d 547 (1980) (in order for liability to attach 

to college, a duty must be owed to the particular individual 

beyond the general duty owed to the public). 

The question of "what about the rights of the innocent 

third parties?" should be raised. The duties owed to the victims 

of crime is an issue for which we seek a just solution. To a 

limited extent, Florida has recognized an obligation to provide 

compensation to the victims of crimes by enacting chapter 960, 

Florida Statutes (1981). In addition, judgments can be entered 

against the actual perpetrators of the crimes. Courts 



f r equen t ly ,  a s  a  po r t ion  of a c r iminal  penal ty  imposed on t h e  

p e r p e t r a t o r ,  r equ i r e  payment t o  t h e  v i c t ims  of a  j uven i l e ' s  

crimes. I do no t  suggest  t h a t  any of t h e s e  a l t e r n a t i v e s  provides 

f u l l  and j u s t  compensation t o  the  v ic t ims  of the  crimes involved 

i n  t h i s  l i t i g a t i o n .  I do sugges t ,  however, t h a t ,  when balancing 

the  b e n e f i t s  a g a i n s t  t h e  c o s t s ,  s o c i e t y  would be b e t t e r  served i n  

the  long run by not  p lac ing  the  r e s p o n s i b i l i t y  f o r  i n j u r i e s  t o  

t h i r d  persons on the  p a r t y  assuming pa ren ta l  c o n t r o l  of a  minor 

when t h e  i n j u r i e s  a r e  i n f l i c t e d  ou t s ide  t h a t  p a r t y ' s  d i r e c t  

supervis ion .  

There may be a  j u s t i f i c a t i o n  f o r  modifying t h i s  view when 

such a  person o r  i n s t i t u t i o n  knows of a  c h i l d ' s  p r o c l i v i t y  t o  

perform a  s p e c i f i c  a c t  and where t h a t  s p e c i f i c  conduct causes the  

i n j u r y .  Such a  r e s u l t  would be c o n s i s t e n t  with ou r  parent ing  

r e s p o n s i b i l i t y  ca ses  of Snow v. Nelson, 475 So.2d 225 (Fla .  

1985) , and Gissen v. Goodwill, 80 So.2d 701 (Fla. 1955) . Never- 

t h e l e s s ,  imposing a  genera l  duty  t o  t h i r d  p a r t i e s  f o r  a c t s  no t  

a c t u a l l y  known o r  a n t i c i p a t e d  is going too  f a r .  A person o r  

i n s t i t u t i o n  a c t i n g  a s  a  p a r e n t  should have no g r e a t e r  duty  than 

does a parent .  I be l i eve  t h a t  Snow and Gissen should apply here 

and t h a t  we should adhere t o  t h e  so-cal led r e s t r i c t e d  view of 

those cases .  I would quash t h e  dec i s ion  of the  d i s t r i c t  c o u r t  

and r e i n s t a t e  t h e  summary judgment en te red  by t h e  t r i a l  judge. 

BOYD and OVERTON, JJ.,  Concur 



OVERTON, J., dissenting. 

I agree with Justice McDonald's dissent. Given the same 

conduct of the child, the parent and the child care institution 

should have the same duty of care. I find no justification for 

placing a higher duty of care on an institution which has 

accepted responsibility for a child's care than on a parent with 

that same responsibility. In my view, the majority opinion will 

probably raise the cost of child care and could reduce the 

availability of these services. 

BOYD, J., Concurs 
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