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I N  THE SUPREME COURT OF FLORIDA 

REED A. BRYAN, 111, e t  a l . ,  

P e t i t i o n e r s ,  

V S .  

CENTURY NATIONAL BANK OF 
BROWARD, e t  a l . ,  

Respondents .  
/ CASE NO. 67,186 

REED A. BRYAN, 111, e t  a l . ,  

P e t i t i o n e r s ,  
V S .  

JAMES H. BRYAN, SR., e t  a l . ,  

Respondents .  
/ 

RESPONDENT CENTURY NATIONAL BANK 
OF BROWARD'S BRIEF ON THE MERITS 

PREFACE 

t u r y  Nat iond These  p r o c e e d i n g s  i n v o l v e  r ev iew o f  Cen 

Bank o f  Broward v.  Bryan,  468 So.2d 243 ( F l a .  4 t h  DCA 1 9 8 5 ) .  

T h i s  C o u r t  h a s ,  b y  O r d e r  o f  O c t o b e r  2 8 ,  1 9 8 5 ,  

a c c e p t e d  j u r i s d i c t i o n  i n  t h i s  c a u s e  b a s e d  u p o n  a s s e r t e d  

c o n f l i c t  w i t h  a s i n g l e  case, t h a t  b e i n g  F l e U g  v. F l e a ,  

352 So.2d 895 ( F l a .  1st DCA 1 9 7 7 ) .  I t  i s  r e s p e c t f u l l y  u r g e d  

t h a t  t h e  more e x t e n s i v e  t r e a t m e n t  o f  t h e  mer i t s  i n  t h i s  

c a s e  d e m o n s t r a t e s  t h a t  t h e  i s s u e s  i n  t h i s  case were n e v e r  



r a i s e d ,  c o n s i d e r e d  o r  d e c i d e d  i n  F l e m i n g ,  s u p r a .  I t  i s ,  

t h e r e f o r e ,  urged t h a t  no  d i r e c t  c o n f l i c t  on t h e  same p o i n t  

o f  l a w  i s  p r e s e n t e d ,  a n d  j u r i s d i c t i o n  f o r  r e v i e w ,  h a v i n g  

been i m p r o v i d e n t l y  g r a n t e d ,  shou ld  be  withdrawn. 

R e s p o n d e n t  g e n e r a l l y  a g r e e s  w i t h  t h e  P r e f a c e  se t  

f o r t h  i n  P e t i t i o n e r ' s  B r i e f  on t h e  M e r i t s ,  e x c e p t  f o r  t h e  

s t a t e m e n t  t h a t  " t h e  d i s t r i c t  c o u r t  r e v e r s e d  and  h e l d  t h e  

deed v o i d . "  The d i s t r i c t  c o u r t  h e l d  t h e  d e e d  i n e f f e c t i v e  

(RA 2 0 ) .  

R e s p o n d e n t  s u b m i t s  h e r e w i t h  i t s  s e p a r a t e  appendix .  

Respondent w i l l  u s e  t h e  same symbols i n  t h i s  b r i e f  d e s i g n a t e d  

by p e t i t i o n e r  i n  h i s ,  e x c e p t  t h a t  r e f e r e n c e s  t o  r e s p o n d e n t ' s  

appendix w i l l  be r e fe r red  t o  a s  "RA." A l l  emphasis  is s u p p l i e d  

u n l e s s  o t h e r w i s e  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  g e n e r a l l y  a c c e p t s  t h e  S t a t e m e n t  o f  

t h e  Case  a n d  F a c t s  c o n t a i n e d  i n  P e t i t i o n e r ' s  B r i e f  o n  t h e  

Mer i t s ,  e x c e p t  f o r  t h e  f o l l o w i n g  o m i s s i o n s  and c o r r e c t i o n s ,  

t o  which t h e  C o u r t ' s  a t t e n t i o n  is i n v i t e d .  

A t  t h e  t i m e  t h e  d e e d  w a s  e x e c u t e d ,  A u g u s t  2 2 ,  

1980 ,  p e t i t i o n e r  had t h e  ward  e x e c u t e  a  P e t i t i o n  f o r  O r d e r  

C o n f i r m i n g  S a l e  ( R A  4-6; R 3 9 4 - 3 9 7 ) .  P e t i t i o n e r  r e a d  t h e  

c o n t e n t s  o f  t h e  deed  a n d  t h e  p e t i t i o n  t o  t h e  ward  ( R A  1 4 ) .  

The p e t i t i o n  c o n t a i n s  t h e  f o l l o w i n g  l anguage :  

T h e  P e t i t i o n e r  a n d  t h e  Ward f u r t h e r  d e s i r e  t o  
l e s s e n  t h e  e s t a t e  t a x  c o n s e q u e n c e s  t o  t h e  W a r d ' s  
f a m i l y  a n d  E s t a t e  b y  t r a n s f e r r i n g  t h e  s u b j e c t  
p r o p e r t y  a s  p a r t  o f  a n  e s t a t e  p l a n n i n g  p r o c e d u r e ,  
a s  c o n t e m p l a t e d  i n  [ S e c t i o n ]  7 4 4 . 4 4 1 ,  F l o r i d a  
S t a t u t e s .  

P e t i t i o n e r  a l s o  e x p l a i n e d  t h i s  t a x  a d v a n t a g e  t o  t h e  ward  

A t  a l l  t imes m a t e r i a l  h e r e t o ,  p e t i t i o n e r  and h i s  

law p a r t n e r ,  W i l l i a m  Meeks, were r e p r e s e n t i n g  t h e  g u a r d i a n ,  

r e s p o n d e n t  Bank (RA 1 7 )  . Even though  Mr. Meeks and p e t i t i o n e r  

were r e p r e s e n t i n g  t h e  g u a r d i a n ,  t h e  g u a r d i a n  was n o t  p r e s e n t  

a t  t h e  e x e c u t i o n  o f  t h e  P e t i t i o n  f o r  a n  O r d e r  C o n f i r m i n g  

S a l e  o r  a t  t h e  e x e c u t i o n  o f  t h e  d e e d ,  n o r  was t h e  g u a r d i a n  

i n f o r m e d  t h a t  s u c h  a p e t i t i o n  o r  d e e d  was t o  b e  e x e c u t e d .  

A t  t h e  t i m e  t h e  P e t i t i o n  f o r  Order  Conf i rming  S a l e  was r e c e i v e d  



b y  t h e  g u a r d i a n ,  t h e  g u a r d i a n  s t i l l  d i d  n o t  know t h a t  t h e  

d e e d  had b e e n  e x e c u t e d  and  was u n d e r  t h e  i m p r e s s i o n  t h a t  

a  c o u r t  o r d e r  would  b e  o b t a i n e d  p r i o r  t o  o b t a i n i n g  t h e  deed 

( T  324-325). 

The d i s t r i c t  c o u r t  of appeal held t h a t  t h e  guardianship 

c o u r t  was i n  a  p o s i t i o n  t o  d e t e r m i n e  t h e  r e a l  i n t e n t  o f  

t h e  w a r d  a n d  w h e t h e r  t h e  p r o p o s e d  e s t a t e  p l a n n i n g  would 

l i k e l y  b e  b e n e f i c i a l  t o  t h e  e s t a t e  ( R A  1 8 ) .  The d i s t r i c t  

c o u r t  f u r t h e r  h e l d  t h a t  t h e  s u b j e c t  t r a n s f e r  a s  s t r u c t u r e d  

was o f  q u e s t i o n a b l e  v a l i d i t y  a s  an  e s t a t e  p l a n n i n g  t o o l  

(RA 2 0 ) .  

T h e  r e c o r d  b e l o w  e s t a b l i s h e s  t h a t  t h e  s u b j e c t  

t r a n s f e r  d i d  b e n e f i t  t h e  e s t a t e .  The I n t e r n a l  Revenue 

S e r v i c e  d i d  i n c l u d e  t h e  w a r d ' s  home i n  t h e  p r o b a t a b l e  g r o s s  

e s t a t e  a t  a  v a l u e  o f  $382,000 ( D e f e n d a n t ' s  E x h i b i t  2  r e c e i v e d  

i n  e v i d e n c e  a t  T 2 8 2 ) .  

F i n a l l y ,  e x c e p t  f o r  h i s  p o s t - a p p e l l a t e  m o t i o n s  

i n  t h e  d i s t r i c t  c o u r t  b e l o w  ( A  1 4 - 2 4 ) ,  p e t i t i o n e r  f o r  t h e  

f i r s t  t i m e  r a i s e s  i n  h i s  B r i e f  on t h e  M e r i t s  h i s  c o n t e n t i o n  

t h a t  t h e  q u i e t  t i t l e  a c t i o n  i n  t h e  c i r c u i t  c o u r t  s h o u l d  

b e  c o n s i d e r e d  e i t h e r  a  c o n t i n u a t i o n  o f  t h e  i n i t i a l  a p p r o v a l  

p r o c e e d i n g s  which he i n s t i g a t e d  i n  t h e  g u a r d i a n s h i p  c o u r t ,  

o r  t h a t  t h e  s u b j e c t  q u i e t  t i t l e  a c t i o n  w a s ,  i n  f a c t ,  o n e  

f o r  s p e c i f i c  a p p r o v a l  o f  t h e  s u b j e c t  deed.  



P e t i t i o n e r  n e v e r  o p p o s e d  R e s p o n d e n t ' s  P e t i t i o n  

t o  Terminate  t h e  Guard iansh ip  and f o r  D i s c h a r g e .  P e t i t i o n e r  

made no m o t i o n  p r i o r  t o  t h e  t e r m i n a t i o n  o f  t h e  g u a r d i a n s h i p  

t o  c o n t i n u e  same f o r  p u r p o s e s  o f  c o n c l u d i n g  t h e  a p p r o v a l  

p r o c e e d i n g .  P e t i t i o n e r  never  took any a p p e a l  from t h e  Order  

T e r m i n a t i n g  t h e  G u a r d i a n s h i p  and  D i s c h a r g i n g  R e s p o n d e n t  

a s  G u a r d i a n .  O n l y  r e c e n t l y ,  and  a f t e r  t h i s  Cour t  a c c e p t e d  

j u r i s d i c t i o n  o f  t h i s  c a u s e ,  h a s  p e t i t i o n e r  s o u g h t  a p p r o v a l  

i n  t h e  e s t a t e  p r o c e e d i n g s  of  t h e  sub jec t  deed, which proceedings 

a r e  p r e s e n t l y  s t a y e d .  



SUMMARY OF ARGUMENT 

The ward, i n  1977, submitted he r se l f  t o  t h e  supervision 

o f  t h e  g u a r d i a n s h i p  c o u r t  u n d e r  S e c t i o n  744 .341 ,  F l o r i d a  

S t a t u t e s  ( 1 9 7 9 )  ( R A  1 - 2 ) .  A s  t h a t  s t a t u t e  r e q u i r e s ,  t h e  

ward's p e t i t i o n  contained a  c e r t i f i c a t e  of  a  l i c e n s e d  p h y s i c i a n  

t h a t  c e r t i f i e d  t h e  c o m p e t e n c y  o f  t h e  ward t o  u n d e r s t a n d  

t h e  na ture  of t h e  guard iansh ip  and h e r  d e l e g a t i o n  of  a u t h o r i t y .  

A d m i n i s t  r a t i o n  o f  t h e  g u a r d i a n s h i p  proceeded w i t h  

a l l  o f  t h e  w a r d ' s  a s s e t s  i n  t h e  h a n d s  o f  t h e  g u a r d i a n  

( R A  2 1 ) .  W i t h  t h e  e x c e p t i o n  o f  c e r t a i n  minor  i n s t a n c e s  

d u r i n g  t h e  g u a r d i a n s h i p  where  t h e  ward w a s  p e r m i t t e d  t o  

d e a l  o n  a  v e r y  l i m i t e d  b a s i s  w i t h  h e r  p e r s o n a l  p r o p e r t y  

(check ing  a c c o u n t ,  c h a r g e  c a r d s )  , w h i c h  M p r i o r  a p p r o v a l  

from t h e  g u a r d i a n s h i p  c o u r t ,  t h e  ward c o n t i n u e d  t o  acknowledge 

t h e  g u a r d i a n s h i p  s t a t u s  o f  h e r  a s s e t s .  

A number o f  y e a r s  l a t e r ,  wi thou t  s p e c i f i c  knowledge 

by t h e  g u a r d i a n  o r  o t h e r  f a m i l y  members, t h e  ward e x e c u t e d ,  

a t  t h e  u r g i n g s  o f  p e t i t i o n e r ,  a  d e e d  t o  h e r  home ( R A  3 )  

and a  p e t i t i o n  f o r  a p p r o v a l  t h e r e o f  t o  b e  f i l e d  i n  t h e  

g u a r d i a n s h i p  e n c o m p a s s i n g  p e r s o n a l  p r o p e r t y  a s  w e l l  

(RA 4-6) ,  based upon t h e  m i s r e p r e s e n t a t i o n  made by p e t i t i o n e r  

t h a t  e x e c u t i o n  o f  t h e  d e e d  i n  t h e  t r a n s a c t i o n  s t r u c t u r e d  

by  p e t i t i o n e r  would l e s s e n  h e r  e s t a t e  t a x  c o n s e q u e n c e s .  

D u r i n g  t h e  p e n d e n c y  o f  a p p r o v a l  p r o c e e d i n g s  b e f o r e  t h e  

6  



g u a r d i a n s h i p  c o u r t ,  t h e  ward d i e d .  The g u a r d i a n s h i p  was 

s u b s e q u e n t l y  t e r m i n a t e d  (RA 7-8) .  

P e t i t i o n e r  n e v e r  o b j e c t e d  t o  t e r m i n a t i o n  o f  t h e  

g u a r d i a n s h i p ,  s o u g h t  i t s  c o n t i n u a n c e  o r  a p p e a l e d  i t s  

t e r m i n a t i o n .  B e c a u s e  t h e  d e e d  was n e v e r  a p p r o v e d ,  a s  i s  

r e q u i r e d  by S e c t i o n s  744.441 (12)  and (17)  , F l o r i d a  S t a t u t e s ,  

r e s p o n d e n t  c o n s i d e r e d  t h e  home and p e r s o n a l  p r o p e r t y  a s s e t s  

o f  t h e  w a r d / d e c e d e n t l s  e s t a t e  and demanded  c a n c e l l a t i o n  

o f  t h e  d e e d ,  which, i n  March, 1981,  p e t i t i o n e r  had recorded .  

I n  r e s p o n s e ,  p e t i t i o n e r  s o u g h t  q u i e t  t i t l e  i n  

t h e  c i v i l  d i v i s i o n  o f  t h e  c i r c u i t  c o u r t  a n d  r e s p o n d e n t  Bank 

c o u n t e r c l a i m e d  on t h e  t h e o r y  t h a t  t h e  deed was i n e f f e c t i v e  

f o r  l a c k  of  a p p r o v a l  i n  t h e  g u a r d i a n s h i p  c o u r t .  The w a r d ' s  

h e i r s ,  d e f e n d a n t s  b e l o w  and r e s p o n d e n t s  h e r e i n ,  a s s e r t e d  

p e t i t i o n e r ' s  undue i n f l u e n c e  i n  p r o c u r i n g  t h e  d e e d  and l a c k  

of  competency a t  t h e  t ime  o f  i t s  e x e c u t i o n .  

A f t e r  t r i a l ,  t h e  c i r c u i t  c o u r t  d e t e r m i n e d  t h e  

deed v a l i d  (RA 9-12; RA 1 3 - 1 5 ) .  R e s p o n d e n t s  a p p e a l e d  a n d ,  

a l t h o u g h  f i n d i n g  no  e r r o r  on t h e  i s s u e  o f  undue  i n f l u e n c e  

b rough t  by  t h e  h e i r s ,  t h e  d i s t r i c t  c o u r t  r e v e r s e d  h o l d i n g  

t h a t  j u r i s d i c t i o n  t o  a p p r o v e  t h e  i n e f f e c t i v e  d e e d  e n d e d  

when t h e  g u a r d i a n s h i p  was t e r m i n a t e d .  The d i s t r i c t  c o u r t  

r e c o g n i z e d  and  h e l d  t h a t  t h e  g u a r d i a n s h i p  c o u r t  was b e s t  

s u i t e d  t o  de te rmine  " t h e  r e a l  i n t e n t  o f  t h e  ward and  w h e t h e r  



t h e  p r o p o s e d  e s t a t e  p l a n n i n g  would l i k e l y  b e  b e n e f i c i a l  

t o  t h e  e s t a t e , "  a n d  t h a t  t h e  t h e o r i e s  and  c o n s i d e r a t i o n s  

a t t e n d a n t  t o  a p p r o v a l  o f  t h e  deed by t h e  g u a r d i a n s h i p  c o u r t  

were d i f f e r e n t  from i s s u e s  p r e s e n t e d  i n  a  q u i e t  t i t l e  a c t i o n  

(RA 16-20) .  

T h e  d i s t r i c t  c o u r t  was c o r r e c t  i n  h o l d i n g  t h a t  

t h e  c i r c u i t  cour t ,  i n  subsequent proceedings, had no j u r i s d i c t i o n  

t o  a p p r o v e  t h e  deed under t h e  F l o r i d a  s t a t u t o r y  g u a r d i a n s h i p  

l aw.  To a l l o w  s u c h  a f t e r - t h e - f a c t  a p p r o v a l  would r e n d e r  

mean ing less  t h e  s p e c i f i c  a p p r o v a l  r equ i rements  and p r o v i s i o n s  

of t h e  guard iansh ip  law. P e t i t i o n e r ,  having f a i l e d  t o  a t t e m p t  

t o  p r e s e r v e  t h e  j u r i s d i c t i o n  o f  t h e  g u a r d i a n s h i p  c o u r t ,  

canno t  now o b t a i n  a p p r o v a l  by h i s  subsequen t  a c t i o n  t o  q u i e t  

t i t l e  where  t h e  c o n s i d e r a t i o n s  a t t e n d a n t  t o  a p p r o v a l  a r e  

m a t e r i a l l y  d i f f e r e n t .  

T h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i s  e n t i r e l y  

c o r r e c t  u n d e r  F l o r i d a  l aw.  Any d e c i s i o n  t o  t h e  c o n t r a r y  

w i l l  e f f e c t i v e l y  d e s t r o y  t h e  p r o t e c t i o n s  i n t e n d e d  t o  b e  

a f f o r d e d  t o  t h e  aged and  i n f i r m  by  v o l u n t a r y  g u a r d i a n s h i p .  

There a r e  ample means under e x i s t i n g  g u a r d i a n s h i p  law whereby 

an i n t e r  v i v o s  t r a n s f e r  may b e  a p p r o v e d ,  o r  t h e  v o l u n t a r y  

g u a r d i a n s h i p  t e r m i n a t e d .  The l e g i s l a t i v e  scheme of  v o l u n t a r y  

g u a r d i a n s h i p  i s  c o m p l e t e  and  n e i t h e r  n e e d s  n o r  a u t h o r i z e s  

j u d i c i a l  c i r cumvent ion  a s  urged by p e t i t i o n e r .  



I n  o r d e r  t o  e f f e c t u a t e  c l e a r  F l o r i d a  law provide 

t o  t h e  a g e d  a n d  i n f i r m  t h e  p r o t e c t i o n s  i n t e n d e d  f o r  t h e m  

t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  must b e  a f f i r m e d .  



I S S U E S  ON REVIEW 

WHETHER A DEED EXECUTED BY A COMPETENT 
WARD I N  A V O L U N T A R Y  G U A R D I A N S H I P  I S  
EFFECTIVE WITHOUT COURT APPROVAL. 

WHETHER, I F  COURT APPROVAL I S  REQUIRED, 
T H E  D I S T R I C T  C O U R T  E R R E D  I N  H O L D I N G  
THAT ONLY THE J U D G E  I N  THE GUARDIANSHIP 
PROCEEDING COULD APPROVE THE DEED. 



ARGUMENT 

ISSUE L 

WHETHER A DEED EXECUTED BY A COMPETENT 
WARD I N  A VOLUNTARY GUARDIANSHIP I S  
EFFECTIVE WITHOUT COURT APPROVAL. 

The i s s u e  t r e a t e d  i n  t h i s  p o i n t  is n o t  compl ica ted .  

A s  t h e  D i s t r i c t  Cour t  o f  A p p e a l ,  F o u r t h  D i s t r i c t ,  p r o p e r l y  

h e l d ,  t h e  d e e d  o f  a  ward made d u r i n g  v o l u n t a r y  g u a r d i a n s h i p  

i s  i n e f f e c t i v e  w i t h o u t  c o u r t  a p p r o v a l  o f  t h e  c o n v e y a n c e .  

I n  t h e  i n s t a n t  c a s e  t h e  ward, Mrs. Bryan, c l e a r l y  

execu ted  t h e  s u b j e c t  deed t o  p e t i t i o n e r  a f t e r  t h e  v o l u n t a r y  

g u a r d i a n s h i p  commenced a n d  w h i l e  s h e  was a  ward ( R A  3 ) .  

D u r i n g  p r o c e e d i n g s  i n  t h e  g u a r d i a n s h i p  s e e k i n g  a p p r o v a l  

o f  t h e  d e e d ,  Mrs. Bryan passed  away. The deed,  o r  a t t empted  

conveyance ,  was n e v e r  a p p r o v e d  by  t h e  g u a r d i a n s h i p  c o u r t ,  

and t h e  g u a r d i a n s h i p  was t e r m i n a t e d  (RA 7-8). 

P e t i t i o n e r  d i d  n o t  seek t o  h a v e  t h e  g u a r d i a n s h i p  

p r o c e e d i n g s  c o n t i n u e d  f o r  purposes  o f  a p p r o v a l  o f  t h e  d e e d ,  

a s  p e r m i t t e d  b y  S e c t  i o n  7 4 4 . 5 2 1 ,  F l o r i d a  S t a t u t e s  , and  

Rule 5 . 6 8 0 ( a ) ,  F l o r i d a  R u l e s  o f  P r o b a t e  a n d  G u a r d i a n s h i p ,  

a n d  d i d  n o t  seek  a p p e l l a t e  r e v i e w  o f  t h e  t e r m i n a t i o n  o f  

g u a r d i a n s h i p .  I n s t e a d ,  h e  commenced t h e s e  s e p a r a t e ,  new 

proceed ings  s e e k i n g  t o  q u i e t  t i t l e  t o  t h e  p r o p e r t y  purportedly 

conveyed t o  him by t h e  w a r d ' s  unapproved deed.  



Petitioner Is first contention is that the district 

court erred in holding the deed to be ineffective and invalid 

because, petitioner urges, a competent ward of a voluntary 

guardianship possesses an unfettered power and capacity 

to effectively deed away her property without need of 

guardianship court approval. 

It is clear that petitioner's contention, if approved, 

would effectively destroy the device of voluntary guardianship 

by removing the critical protection of requisite court approval 

before significant assets are dissipated. It is equally 

clear that petitioner's contention is contrary to both law 

and legislative intent regarding voluntary guardianship 

of those who, though mentally competent, are rendered incapable 

by age or physical infirmity of the care and management 

of their estates. See 5744.341, Fla. Stat. ( R A  21). 

Petitioner's statutory contention is based on 

a strained and wholly inapplicable transposition of the 

terms of Section 744.331, Florida Statutes, dealing with 

~nvoluntarv guardianship of persons found to be mentally 

or physically incompetent. Specifically, petitioner argues 

that under Subsection (8) of Section 744.331 , Florida Statutes , 
a presumption of incapacity to manage or convey property 

arises only upon entry of a judgment of mental or physical 

incompetence, and that since no adjudication of incompetence 



is entered in a voluntary guardianship under Section 744.341, 

Florida Statutes, no incapacity of the ward to independently 

convey property without court approval arises in voluntary 

guardianship. 

Petitioner's argument overlooks that in proceedings 

for involuntary guardianship, unless there is an adjudication 

of incompetency, there is no guardianship! Absent the requisite 

adjudication, the proceedings are dismissed under Sect ion 

744.331(7), Florida Statutes, and the person retains all 

rights. 

Petitioner's attempt to analogize an adjudicated 

competent person in involuntary proceedings to a ward in 

voluntary guardianship proceedings is clearly without merit. 

The attempt overlooks the very nature of voluntary guardianship 

under Section 744.341, Florida Statutes. 

Section 744.341, Florida Statutes, authorizes 

guardianship of the estate of a person without adjudication 

of incompetency, but only where the person: 

is incapable of the care, custody, and management 
of his estate by reason of age or physical infirmity 
and who has voluntarily petitioned for the appoint- 
ment. 

In order for the guardianship to proceed, Section 744.341, 

Florida Statutes, requires that the petition be accompanied 

by a licensed physician's certificate that: 



the petitioner is competent to understand the 
nature of the guardianship and h m  
9f authoritv. (Emphasis supplied.) 

Thus, voluntary guardianship is predicated on 

the incapability of the petitioning ward to manage his or 

her estate a a voluntary, understood delegation of authority 
to a guardian under supervision of the guardianship court. 

Section 744.341, Florida Statutes (1983), makes 

absolutely clear that the voluntary guardianship, once approved, 

is a full and complete one, by providing that: 

(2) Any guardian appointed under this section 
shall have the same duties and responsibilities 
as are provided by law as to guardians of property 
generally. 

Thus, the guardian of the ward in voluntary guardianship 

proceedings has the same duties and responsibilities as 

would a guardian of the property of a ward who had been 

adjudicated incompetent under Section 744.331. The guardianship 

predicate (incapability by age or physical infirmity and 

voluntary court-approved submission) is different, but the 

guardianship, once commenced, is the same. 

It is equally clear that the full protections 

of the law come into operation upon commencement of such 

a guardianship. The first and foremost of those protections 

is set forth in Section 744.377, which commands in pertinent 

part: 



7 4 4 . 3 7 7  D u t i e s  o f  guardian o f  t h e  property .  --- 

(1) I t  i s  t h e  d u t y  o f  t h e  g u a r d i a n  o f  t h e  
p r o p e r t y  o f  t h e  ward: 

( a )  To p r o t e c t  and p r e s e r v e  t h e  p r o p e r t y  . . . 

( 3 )  T h e  g u a r d i a n  s h a l l  t a k e  p o s s e s s i o n  o f  
t h e  ward's p r o p e r t y  . . . and o f  t h e  p roceed ings  

a r i s i n g  f r o m  t h e  s a l e ,  l e a s e  o r  m o r t g a g e  o f  t h e  
p r o p e r t y  o r  o f  a n y  p a r t .  A l l  o f  t h e  p r o p e r t y  . . . 1 be a s s e t s  i n  t h e  hands of  t h e  a u a r d i a n  . . . (Emphasis s u p p l i e d . )  

T h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  F o u r t h  D i s t r i c t ,  

a c c u r a t e l y  a n d  c o r r e c t l y  r e c o g n i z e d  t h e  l a w  o f  F l o r i d a ,  

a s  summarized above,  by h o l d i n g  i n  p e r t i n e n t  p a r t  t h a t :  

A s  a  r e s u l t  o f  o u r  r e s e a r c h  on  t h e  s u b j e c t ,  
w e  b e l i e v e  t h e  s t a t u t o r y  scheme adop ted  i n  F l o r i d a  
r e n d e r s  a  v o l u n t a r y  ward l e g a l l y  unab le  t o  convey 
h i s  p r o p e r t y ,  whether  by g i f t  o r  o t h e r w i s e ,  w i t h o u t  
a p p r o v a l  o f  t h e  c o u r t .  S e c t i o n  744.341, p r o v i d e s  
t h a t  t h e  v o l u n t a r y  g u a r d i a n  s h a l l  h a v e  t h e  same 
d u t i e s  a n d  r e s p o n s i b i l i t i e s  a s  o t h e r  g u a r d i a n s  
o f  p r o p e r t y  g e n e r a l l y .  T h u s ,  t h e  p r o v i s i o n s  o f  
s e c t i o n  7 4 4 . 3 7 7  a p p l y  t o  a  v o l u n t a r y  g u a r d i a n ,  
who, j u s t  a s  an  i n v o l u n t a r y  g u a r d i a n ,  i s  manda ted  
t o  t a k e  p o s s e s s i o n  o f  a l l  t h e  w a r d ' s  p r o p e r t y ,  
w h i c h  s h a l l  b e  a s s e t s  i n  t h e  g u a r d i a n ' s  h a n d s  
f o r  t h e  p a y m e n t  o f  t h e  w a r d ' s  d e b t s ,  t a x e s  and  
expenses ,  a s  approved by t h e  c o u r t .  

Once s u c h  g u a r d i a n s h i p  i s  commenced, it is c l e a r  

t h a t  t h e  ward must  b e  i n c a p a b l e  o f  c o n v e y i n g  t h e  p r o p e r t y  

i n d e p e n d e n t l y  and w i t h o u t  c o u r t  a p p r o v a l .  Absent s u c h  l e g a l  

incapab i l i ty ,  t h e  p ro tec t ions  of g u a r d i a n s h i p  would be  v i r t u a l l y  



e l i m i n a t e d  a n d  t h e  l e g a l  d e c l a r a t i o n  t h a t  s u c h  p r o p e r t i e s  

a r e  "assets i n  t h e  hands  o f  t h e  g u a r d i a n "  would  b e  r e n d e r e d  

c o m p l e t e l y  i n e f f e c t i v e  and mean ing less .  

P e t i t i o n e r  h a s  c i t e d  no a p p l i c a b l e  a u t h o r i t y  c a l l i n g  

f o r  r e v e r s a l  o f  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  t h a t  d u r i n g  

h e r  g u a r d i a n s h i p  t h e  ward was i n c a p a b l e  o f  d e e d i n g  away 

h e r  p r o p e r t y  w i t h o u t  c o u r t  a p p r o v a l .  P e t i t i o n e r  h a s  c i t e d  

G u a r d i a n s h i p  o f  W i l l i a m s ,  313 So.2d 411 ( F l a .  1st DCA 1975) , 
a s  a u t h o r i t y  t h a t  t i t l e  r e m a i n s  i n  t h e  w a r d ,  b u t  t h i s  c a s e  

d o e s  n o t  t u r n  o n  t h e  l o c a t i o n  o f  l e g a l  t i t l e ;  i t  t u r n s ,  

r a t h e r ,  on t h e  s t a t u t o r y  s y s t e m  o f  g u a r d i a n s h i p  p r o t e c t i o n  

whereby t h e  ward is rendered  l e g a l l y  i n c a p a b l e  o f  t r a n s f e r r i n g  

t h a t  t i t l e  w i t h o u t  a p p r o v a l  o f  t h e  g u a r d i a n s h i p  c o u r t .  

P e t i t i o n e r  h a s  a l s o  a s s e r t e d  a d i s t i n c t i o n  between 

"void"  o r  " v o i d a b l e "  i n s t r u m e n t s ,  c i t i n g  Hassey v .  Wil l iams,  

1 7 4  So.  9 ( F l a .  1 9 3 7 ) ,  and B e r m h a h a u s  v. C r o f t o n ,  187 So.2d 

347 ( F l a .  4 t h  DCA 1 9 6 6 ) ,  f o r  t h e  p r o p o s i t i o n  t h a t  d e e d s  

b y  p e r s o n s  a d j u d i c a t e d  m e n t a l l y  i n c o m p e t e n t  a r e  m e r e l y  

"vo idab le . "  

N e i t h e r  t h e  a b o v e - c i t e d  c a s e s  , n o r  t h e  " v o i d '  

o r  " v o i d a b l e "  t e r m i n o l o g y ,  h a s  any a p p l i c a t i o n  i n  t h e  i n s t a n t  

c a s e  w h e r e  t h e  s t a t u t o r y  s y s t e m  o f  g u a r d i a n s h i p  p l a c e s  t h e  

ward's p r o p e r t y  i n  t h e  hands o f  t h e  g u a r d i a n  & t h e n  p r o v i d e s  

a s p e c i f i c  p r o c e d u r e  f o r  r e q u i r e d  c o u r t  a p p r o v a l  o f  i n t e n d e d  



conveyances o f  t h e  w a r d ' s  p r o p e r t y  p r i o r  t o  s a l e  o r  conveyance. 

See SS744.441, 744.447, F l a .  S t a t .  

P e t i t i o n e r  h a s  p l a c e d  h e a v y  r e l i a n c e  on F l e u  

v .  F l e m i n g ,  352 So.2d 895  ( F l a .  1st DCA 1 9 7 7 ) ,  w h i c h  w a s  

a l s o  t h e  s o l e  c a s e  c i t e d  by  p e t i t i o n e r  a s  g i v i n g  r i s e  t o  

t h i s  C o u r t ' s  j u r i s d i c t i o n  f o r  r e v i e w .  On c l o s e  r e a d i n g ,  

h o w e v e r ,  i t  is  c l e a r  t h a t  a l l  o f  t h e  deeds  i n  q u e s t i o n  were 

e x e c u t e d  by  t h e  g r a n t o r ,  Mrs.  F l e m i n g ,  b e f o r e  a g u a r d i a n  

y a s  a p p o i n t e d .  T h u s ,  a t  t h e  t i m e  s h e  e x e c u t e d  t h e  d e e d s ,  

h e r  p r o p e r t y  was n o t  " a s s e t s  i n  t h e  h a n d s  o f  t h e  g u a r d i a n . "  

T h e  c a s e  c l e a r l y  p r o v i d e s  n e i t h e r  s u p p o r t  f o r  p e t i t i o n e r  

n o r  b a s i s  f o r  e x e r c i s e  o f  c o n f l i c t  j u r i s d i c t i o n .  S i n c e  

Mrs.  F l e m i n g  was m e n t a l l y  c o m p e t e n t  a t  a l l  t imes ,  and t h e  

deeds  were e x e c u t e d  p r i o r  t o  a p p o i n t m e n t  o f  a n y  g u a r d i a n ,  

t h e  i s s u e s  p r e s e n t e d  i n  t h i s  c a s e  w e r e  n e i t h e r  c o n s i d e r e d  

nor  dec ided  i n  Flemina v. F l e u ,  s u p r a .  

P e t i t i o n e r  h a s  c i t e d  v a r i o u s  c a s e s  where  a  d e e d  

i s  a t t a c k e d  on t h e  b a s i s  o f  a v o i d a n c e  u p o n  a  s h o w i n g  o f  

f r a u d ,  d u r e s s  o r  undue i n f l u e n c e .  W s e y  v. W i l l i a m ,  pupra ;  

Herminahaus v .  C r o f t o s ,  s u p r a ;  B a r o u d i  v .  H a l e s ,  98 So.2d 

515 ( F l a .  3d DCA 1 9 5 7 ) ;  Gruber v. Cobey, 1 2  So.2d 461 ( F l a .  

1943). P e t i t i o n e r ' s  r e l i a n c e  is misp laced  f o r  s e v e r a l  r e a s o n s .  

The f i r s t  i s  t h a t  t h e  c i t e d  c a s e s  c l e a r l y  do  n o t  

s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  a n  i n c o m p e t e n t ' s  d e e d  i s  



effective without court approval. At most, they stand for 

the proposition that upon proper proofs, such deeds may 

be approved. Equally important is the fact that these 

authorities are inapplicable where, as here, this respondent's 

challenge and the district court's decision of validity 

are not based upon any allegation or finding of fraud, duress 

or undue influence, but upon the legal ineffectiveness of 

an aged and infirm ward's unapproved deed to property in 

the hands of the court-appointed guardian. 

The decision of the district court was based upon 

its holding that, absent approval of the guardianship court, 

Mrs. Bryan's attempted deed was ineffective to convey title. 

Stated alternatively, as a voluntary ward, Mrs. Bryan was 

legally incapable of deeding her property away without approval 

of the guardianship court. The district court clearly 

distinguished this recognition of legal incapability, or 

ineffectiveness, from issues, tests and authorities regarding 

mental "capacity" and undue influence (RA 19). 

Thus, respondent bank submits and the district 

court properly held, for lack of the requisite approval 

by the guardianship court, the deed of the ward was ineffective 

to convey the property. This respondent will not further 

treat the issue of challenge based upon fraud, duress or 

undue influence, as that is a point asserted by respondent 



h e i r s ,  who a r e  b e l i e v e d  t o  b e  s u b m i t t i n g  t h e i r  s e p a r a t e  

b r i e f .  

A s  a d d i t i o n a l  s u p p o r t  f o r  h i s  content ions,  p e t i t i o n e r  

h a s  c i t e d  t h e  1 9 8 4  amendment t o  S e c t i o n  7 4 4 . 3 4 1 ,  F l o r i d a  

S t a t u t e s ,  which added t h e  f o l l o w i n g :  

( 2 )  I f  reques ted  i n  t h e  p e t i t i o n  f o r  appointment 
b rough t  under  t h i s  s e c t i o n ,  t h e  c o u r t  may d i r e c t  
t h e  g u a r d i a n  t o  t a k e  p o s s e s s i o n  o f  l e s s  t h a n  a l l  
o f  t h e  w a r d ' s  p r o p e r t y  and  o f  t h e  r e n t s ,  income,  
i s s u e s  and p r o f i t s  from it. . . . 

T h i s  amendment p r o v i d e s  no s u p p o r t  whatsoever  f o r  p e t i t i o n e r .  

I t  c l e a r l y  was n o t  a p p l i c a b l e  t o  t h i s  p re -1984  g u a r d i a n s h i p  

and  i t  i s  c l e a r  t h a t  t h e  home i n  q u e s t i o n  was a n  a s s e t  of  

t h e  w a r d ,  w h i c h  was i n  t h e  h a n d s  o f  t h e  g u a r d i a n  a t  t h e  

t i m e  of  p u r p o r t e d  conveyance. 

More i m p o r t a n t l y ,  t h e  s t a t u t o r y  amendment represents  

c l e a r  l e g i s l a t i v e  r e c o g n i t i o n  t h a t  u n d e r  e x i s t i n g  l a w  a  

v o l u n t a r y  g u a r d i a n s h i p  e x t e n d e d  t o  gU a s s e t s  of  t h e  ward. 

Thus, i f  t h e  1984 amendment h a s  a n y  p e r t i n e n c e ,  i t s  i m p o r t  

would b e  t h a t  u n d e r  p r i o r ,  a p p l i c a b l e  l a w  t h e  w a r d ' s  deed 

t o  p r o p e r t y  would b e  i n e f f e c t i v e  i n  t h e  a b s e n c e  o f  c o u r t  

a p p r o v a l .  

A t  p a g e  26  o f  h i s  b r i e f  p e t i t i o n e r  h a s  no ted  t h a t  

i n  t h e  g u a r d i a n s h i p  p r o c e e d i n g s  p e t i t i o n s  were  f i l e d  a n d  

o r d e r s  e n t e r e d  a l l o w i n g  t h e  w a r d ,  Mrs. B r y a n ,  t o  e x e r c i s e  

c e r t a i n  c o n t r o l  o f  h e r  a f f a i r s  by  m a i n t a i n i n g  a  c h e c k i n g  



a c c o u n t  o f  $ 4 0 0  p e r  month a n d  i n c u r r i n g  e x p e n s e s  of  up  t o  

$600 p e r  month. 

T h e s e  a c c o u n t s  and  e x p e n s e s  w e r e ,  h o w e v e r ,  o n l y  

allowed by v i r t u e  of a  p e t i t i o n  f o r  a p p r o v a l  by t h e  g u a r d i a n s h i p  

c o u r t  and e n t r y  of an a u t h o r i z i n g  o r d e r .  Fa r  from s u p p o r t i n g  

p e t i t i o n e r ' s  content ion,  t h e s e  e a r l i e r  g u a r d i a n s h i p  p roceed ings  

r e f l e c t  t h e  recogn ized  l e g a l  n e c e s s i t y  of  g u a r d i a n s h i p  c o u r t  

approva l .  

R e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e r e  i s  

app l i cab le  and compel l ing  a u t h o r i t y  f o r  upholding t h e  d e c i s i o n  

o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  F o u r t h  D i s t r i c t .  I n  t h e  

r e c e n t  c a s e  o f  Y e b s t e r  & M o o r e f i e l d ,  P.A. v .  C i t v  N a t i o n a l  

B a n k ,  453 S o , 2 d  4 4 1  ( F l a ,  3d DCA 1 9 8 4 ) ,  i t  was c o n t e n d e d  

t h a t  a  v o l u n t a r y  ward was c o m p e t e n t  t o  make a  g i f t  o f  c a s h  

t o  h e r  g u a r d i a n  w i t h o u t  a p p r o v a l  o f  t h e  c o u r t .  I n  t h a t  

c a s e  t h e  c o n t e n t i o n  was r e j e c t e d  w i t h  a n  e x p r e s s  h o l d i n g  

a t  page 443 t h a t  t h e  ward was "wi thou t  t h e  c a p a c i t y  t o  convey 

h e r  p r o p e r t y "  a b s e n t  c o u r t  approva l .  

P e t i t i o n e r  h a s  made no e f f o r t  t o  d i s t i n g u i s h   WAC^^, 

& 0, o e i  s u p r a .  H e  s i m p l y  

a s s e r t s  t h a t  d e c i s i o n  i s  " i n c o r r e c t  a n d  u n n e c e s s a r y . "  A s  

i n  EJebs ter ,  sux>ra ,  t h e  d i s t r i c t  c o u r t  i n  t h e  i n s t a n t  c a s e  

recognized and h e l d  t h a t  a  r e t a i n e d  power i n  a  ward t o  convey 



p r o p e r t y  w i t h o u t  c o u r t  a p p r o v a l  would defy t h e  e n t i r e  s t a t u t o r y  

g u a r d i a n s h i p  scheme.  T h i s  C o u r t  s h o u l d  h o l d  l i k e w i s e .  

I t  i s  c l e a r  f r o m  t h e  f o r e g o i n g  t h a t  a  d e e d  f r o m  

a  ward i n  a  v o l u n t a r y  g u a r d i a n s h i p  mus t  b e  h e l d  i n e f f e c t i v e  

w i t h o u t  c o u r t  a p p r o v a l .  O n l y  by  t h e  r e q u i r e m e n t  of c o u r t  

a p p r o v a l  can  t h e  w a r d ' s  e s t a t e  b e  p r o p e r l y  managed and  t h e  

ward be  p r o t e c t e d .  P e t i t i o n e r ' s  c o n t e n t i o n  t h a t  a  requirement 

of cour t  approval  d i s a d v a n t a g e s  t h e  aged and i n f i r m  i s  c l e a r l y  

w i t h o u t  m e r i t .  I n  f a c t ,  t h e  r e m o v a l  o f  t h e  r e q u i r e m e n t  

o f  c o u r t  a p p r o v a l  would e f f e c t i v e l y  s t r i p  away t h e  p o w e r  

o f  t h e  g u a r d i a n  a n d  t h e  g u a r d i a n s h i p  c o u r t  t o  p r o v i d e  t h e  

p r o t e c t i o n  i n t e n d e d  t o  be  a f f o r d e d  by g u a r d i a n s h i p .  

The u l t i m a t e  e f f e c t  o f  removal o f  t h e  requ i rement  

o f  c o u r t  a p p r o v a l  would be  t o  expose  t h e  e l d e r l y  and  i n f i r m  

who have sough t  p r o t e c t i o n  and a s s i s t a n c e  th rough  guardianship 

t o  u n s u p e r v i s e d  v i c t i m i z a t i o n  by p e r s o n s  who w o u l d  p r e y  

on t h e i r  s u g g e s t i b i l i t y ,  s u s c e p t i b i l i t y  and v u l n e r a b i l i t y .  



WHETHER, I F  COURT APPROVAL I S  REQUIRED, 
T H E  DISTRICT C O U R T  E R R E D  I N  H O L D I N G  
THAT ONLY THE J U D G E  I N  THE GUARDIANSHIP 
PROCEEDING COULD APPROVE THE DEED. 

I n i t i a l l y ,  i t  s h o u l d  b e  p o i n t e d  o u t  t o  t h i s  Cour t  

t h a t  t h e  f i r s t  time p e t i t i o n e r  s u g g e s t e d  anywhere  d u r i n g  

t h e s e  e n t i r e  p r o c e e d i n g s  t h a t  r e q u i s i t e  c o u r t  a p p r o v a l  was 

accompl i shed  by  v i r t u e  o f  t h e  e n t r y  o f  t h e  f i n a l  judgment  

i n  t h i s  q u i e t  t i t l e  s u i t  was i n  h i s  p o s t - t r i a l  mot ions  b e f o r e  

t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l .  T h e s e  m o t i o n s ,  o f  

c o u r s e ,  were  d e n i e d  f o r  obv ious  reasons .  Respondent s u b m i t s  

t h a t  p e t i t i o n e r ' s  e l e v e n t h - h o u r  a s s e r t i o n  s i m p l y  comes t o o  

l a t e .  

A s i d e  f r o m  t h e  f a c t  t h a t  p e t i t i o n e r  h a s  w a i v e d  

h i s  r i g h t  t o  a s s e r t  t h i s  p o s i t i o n  a t  t h i s  t i m e  b e c a u s e  o f  

h i s  u n t i m e l i n e s s ,  t h e r e  remain o t h e r  r e a s o n s  why t h e  c i r c u i t  

c o u r t  p r o c e e d i n g s  c o u l d  n o t  s e r v e  t o  f u l f i l l  t h e  a p p r o v a l  

r equ i rement  necessa ry  under law t o  t h e  v a l i d i t y  and e f fec t iveness  

of t h e  s u b j e c t  deed.  

A s  r ecogn ized  by t h e  F o u r t h  D i s t r i c t  i n  i t s  o p i n i o n  

below, t h e  g u a r d i a n s h i p  j u d g e  was empowered by  l a w  and was 

b e s t  s u i t e d  t o  d e t e r m i n e  t h e  r e a l  i n t e n t  o f  t h e  ward a n d  

whether t h e  proposed e s t a t e  p l a n n i n g  would l i k e l y  be  b e n e f i c i a l  

t o  t h e  e s t a t e .  



S e c t i o n  7 4 4 . 4 4 1  ( 1 7 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 7 9 1 ,  

r e q u i r e s  a p p r o v a l  by  t h e  g u a r d i a n s h i p  c o u r t  o f  a n y  g i f t s  

o f  t h e  w a r d ' s  p r o p e r t y  t o  members o f  t h e  w a r d ' s  f a m i l y  i n  

e s t a t e  and income t a x  p l a n n i n g  p r o c e d u r e s  ( R A  2 2 ) .  A m a j o r  

s t a t u t o r y  c o n s i d e r a t i o n ,  t h e r e f o r e ,  i n  d e t e r m i n i n g  whether  

t o  a p p r o v e  a  g i f t  i s  w h e t h e r  t h e  p r o p o s e d  g i f t  w o u l d ,  i n  

f a c t ,  b e n e f i t  t h e  e s t a t e  o f  t h e  w a r d ,  a s  w e l l  a s  f u r t h e r  

t h e  i n t e n t  o f  t h e  ward i n  i n i t i a l l y  making t h e  g i f t .  

A s  t o  t h i s  i m p o r t a n t  i s s u e ,  t h e  f a c t s  p r e s e n t e d  

a t  t r i a l  before t h e  c i r c u i t  judge i n  t h e  q u i e t  t i t l e  p roceed ing ,  

a l t h o u g h  c o n s i d e r e d  a n d  l i t i g a t e d  between t h e  p a r t i e s ,  were 

d i s r e g a r d e d  i n  t h e  f i n a l  judgment. 

I n  p a r a g r a p h  9  o f  t h e  f i n a l  j u d g m e n t  ( R A  1 4 ;  

R 6 0 7 )  t h e  t r i a l  c o u r t  a l l u d e d  t o  t h e  q u e s t i o n  o f  e s t a t e  

t a x  s a v i n g  and l e t t e r s  which p e t i t i o n e r  wrote t o  t h e  respondent 

h e i r s  t o  p u r p o r t e d l y  o b t a i n  t h e i r  c o n s e n t .  A l t h o u g h  t h e  

c o u r t  found t h a t  t h e  a f f i r m a t i v e  s t a t e m e n t  made by p e t i t i o n e r  

t h a t  t h e r e  would b e  a  " s u b s t a n t i a l  e s t a t e  s a v i n g  f o r  a l l  

o f  u s w  had b e e n  " m i s g u i d e d n  when made, t h e  c o u r t  d i s m i s s e d  

t h e  m i s r e p r e s e n t a t i o n  and  c h a r a c t e r i z e d  i t  a s  a  s t a t e m e n t  

o f  f u t u r e  c o n d i t i o n .  

The c o u r t  wen t  on t o  c o n c l u d e  t h a t  t h e  s t a t e m e n t ,  

although misguided, "does n o t  add t o  o r  s u b t r a c t  from ev idence  

w h i c h  r e b u t s  t h e  p r e s u m p t i o n  o f  undue i n f l u e n c e  a t  t h e  t i m e  



of  t h e  e x e c u t i o n  o f  t h e  deedn  (RA 1 4 ) .  I t  is c l e a r ,  the re fo re ,  

t h a t  t h e  c i r c u i t  judge d id  not  g ive  due and p r o p e r  c o n s i d e r a t i o n  

t o  w h e t h e r  t h e  d e e d  t r a n s a c t i o n ,  s t r u c t u r e d  a s  p a r t  s a l e  

and p a r t  g i f t ,  m e t  t h e  s t a t u t o r y  t e s t  f o r  a p p r o v a l  o f  a  

v o l u n t a r y  w a r d ' s  deed a s  mandated i n  S e c t i o n  744.441, F l o r i d a  

S t a t u t e s  (RA 2 2 ) .  

I n  f a c t ,  t h e  e v i d e n c e  p r e s e n t e d  b e f o r e  t h e  t r i a l  

c o u r t  demons t ra ted  t h a t ,  a l t h o u g h  i t  may n o t  h a v e  m a t t e r e d  

t o  p e t i t i o n e r  b e c a u s e  o f  t h e  b e n e f i t s  r e s u l t i n g  t o  him from 

t h e  t r a n s a c t i o n ,  t h e  deed and g u a r d i a n s h i p  c r i t e r i a  c e r t a i n l y  

m a t t e r  t o  t h e  o t h e r  h e i r s  o f  t h e  e s t a t e  s i n c e  t h e  property 

which was t h e  s u b j e c t  of t h e  deed was i n c l u d e d  i n  t h e  ward I s  

g r o s s  e s t a t e ,  b u t  u n a v a i l a b l e  t o  d e f r a y  t h e  a d d i t i o n a l  e s t a t e  

t a x  i m p a c t  w h i c h  r e s u l t e d .  To s a y  t h a t  t h e  t r a n s a c t i o n  

would r e s u l t  i n  a  b e n e f i t  t o  t h e  e s t a t e  a s  an  e s t a t e  p l a n n i n g  

p r o c e d u r e  is p a t e n t l y  r i d i c u l o u s .  The t r i a l  c o u r t  o b v i o u s l y  

r e c o g n i z e d  t h i s ,  b u t  d i s r e g a r d e d  t h e  g u a r d i a n s h i p  s t a n d a r d s  

f o r  a p p r o v a l  o r  r e j e c t i o n  o f  s u c h  d e e d s  m a d e  d u r i n g  

g u a r d i a n s h i p .  

I t  is s u b m i t t e d ,  t h e r e f o r e ,  t h a t  t h e  Four th  D i s t r i c t  

C o u r t  i n  i t s  o p i n i o n  was e n t i r e l y  c o r r e c t  i n  c o n c l u d i n g  

t h a t  t h e  g u a r d i a n s h i p  j u d g e  would h a v e  b e e n  b e s t  a b l e  t o  

d e t e r m i n e  w h e t h e r  t h e  p r o p o s e d  e s t a t e  p l a n n i n g  p r o c e d u r e  

would b e  b e n e f i c i a l  t o  t h e  e s t a t e .  The record below demonstrates 



t h a t  t h e  t r i a l  j u d g e  i n  t h i s  q u i e t  t i t l e  a c t i o n  a p p a r e n t l y  

r e g a r d e d  t h i s  i s s u e  a s  i m m a t e r i a l ,  t h o u g h  i t  w o u l d  h a v e  

b e e n  t h e  c o n t r o l l i n g  i s s u e  i n  g u a r d i a n s h i p  p r o c e e d i n g s  f o r  

a p p r o v a l  of  t h e  deed. 

T h e r e  i s  no  d i s p u t e  t h a t  t h e  p e t i t i o n e r  n e i t h e r  

o b j e c t e d  t o  t e r m i n a t i o n  o f  t h e  g u a r d i a n s h i p  n o r  a p p e a l e d  

t h e  O r d e r  T e r m i n a t i n g  G u a r d i a n s h i p .  P e t i t i o n e r  d i d  n o t  

seek t o  o f f e r  proof  t o  t h e  g u a r d i a n s h i p  c o u r t  f o r  t h e  n e e d  

o f  t h e  c o n t i n u a n c e  o f  t h e  g u a r d i a n s h i p  a s  i s  p e r m i t t e d  i n  

R u l e  5 . 6 8 0 ( a ) ,  F l o r i d a  R u l e s  o f  P r o b a t e  and  G u a r d i a n s h i p  

and S e c t i o n  744.521, F l o r i d a  S t a t u t e s  ( 1 9 7 9 ) .  Had p e t i t i o n e r  

sought t o  continue approval  p r o c e e d i n g s  b e f o r e  t h e  g u a r d i a n s h i p  

c o u r t ,  t h e  c o n s i d e r a t i o n s  a t t e n d a n t  t o  t h e  a p p r o v a l  d e c i s i o n  

would h a v e  c e r t a i n l y  f o l l o w e d  t h o s e  p r o v i d e d  b y  S e c t i o n  

7 4 4 . 4 4 1 ( 1 7 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 7 9 ) ,  a s  t h e  d i s t r i c t  c o u r t  

below has  no ted .  

I n s t e a d ,  p e t i t i o n e r  s o u g h t  t o  q u i e t  t i t l e  t o  t h e  

s u b j e c t  p r o p e r t y ,  i n c l u d i n g  t h e  p e r s o n a l  p r o p e r t y ,  i n  t h i s  

s e p a r a t e  p roceed ing .  A t  p e t i t i o n e r ' s  u r g i n g ,  b u t  erroneously, 

t h e  t r i a l  c o u r t  u n d e r t o o k  r e v i e w  and  a p p r o v a l  o f  t h e  d e e d  

upon t h e  f a c t u a l  i s s u e s  of  undue i n f l u e n c e ,  f r a u d  and d u r e s s ,  

which i n  e q u i t y  c o n s t i t u t e  t h e  c l a s s i c a l  g r o u n d s  t o  a v o i d  

a n  o t h e r w i s e  v a l i d  deed.  The d e c i s i o n  of  t h e  d i s t r i c t  c o u r t  

p r o p e r l y  r e v e r s e d  t h i s  u n a u t h o r i z e d  r e v i e w  and  a p p r o v a l .  



Acceptance of petitioner's arguments that the 

circuit court in the civil division in the quiet title suit 

had either continuing or concurrent jurisdiction to approve 

the subject deed would require that overruling prior decisions, 

which have long been the law of the state. JJI re: Estate 

gf Pearson, 192 So.2d 89 (Fla. 2d DCA 1966); Amerada Hesc 

Cor~. v. Moraan, 426 So.2d 1122 (Fla. 1st DCA 1983). 

These cases stand for the proposition that once 

a ward dies and the guardianship proceeding is terminated, 

no further proceedings relating to approval of actions that 

should have been accomplished in the guardianship proceeding 

may be had. 

Most instructive is Amerada Hess CO~D. v. Moraaq, 

426 So.2d 1122 (Fla. 1st DCA 1983), where in a quiet title 

suit an attempt was made after death of the ward and termination 

of the guardianship to confirm a deed made by the guardian 

but never approved by the guardianship court. The district 

court of appeal properly held that jurisdiction to belatedly 

approve the deed had terminated with the guardianship proceedings 

and that the lower court was without jurisdiction to approve 

the deed in the subsequent quiet title action. 

With the above points in mind, respondent submits 

that the arguments and authority cited by petitioner on 

pages 28-31 of his brief simply do not support his proposition 



t h a t  a p p r o v a l  o f  t h e  deed i n  t h i s  c a s e  cou ld  have a s  p r o p e r l y  

b e e n  a c c o m p l i s h e d  b y  J u d g e  F e r r i s  ( c i v i l  d i v i s i o n )  a s  b y  

Judge Tyson ( p r o b a t e  d i v i s i o n ) .  

In r e :  G u a r d i a n s h i g  o f  B e n t l e y ,  342 So.2d 1 0 4 5  

( F l a .  4 t h  D C A  1 9 7 7 ) ,  c i t e d  b y  p e t i t i o n e r ,  i s  s i m p l y  

i n a p p l i c a b l e  . That case involved a  chal lenge t o  t h e  j u r i s d i c t i o n  

of  t h e  p r o b a t e  d i v i s i o n  t o  r e s o l v e  t h e  p a r t i c u l a r  i s s u e s  

i n v o l v e d .  T h e  c o u r t ,  a l t h o u g h  h o l d i n g  t h a t  t h e  c i r c u i t  

c o u r t  had j u r i s d i c t i o n  t o  a c c o m p l i s h  r e s o l u t i o n  o f  

b o t h  pending p e t i t i o n s  (one f o r  c u s t o d y  and one f o r  appointment 

o f  a  g u a r d i a n )  s i m p l y  a c k n o w l e d g e d  t h e  v a r i o u s  i n t e r n a l  

m e t h o d s  o f  c o n s o l i d a t i o n  o r  t r a n s f e r  t o  h a v e  r e s o l v e d  t h e  

problem. 

I n  t h e  i n s t a n t  c a s e  p e t i t i o n e r  s o u g h t  n e i t h e r  

t o  c o n s o l i d a t e  t h e  p e n d i n g  a p p r o v a l  p r o c e e d i n g s  w i t h  t h e  

p r o b a t e  o f  t h e  ward ' s  e s t a t e  a f t e r  h e r  d e a t h  nor  t o  t r a n s f e r  

t h e  p r o c e e d i n g s  t o  t h e  p r o b a t e  c o u r t  h a v i n g  j u r i s d i c t i o n  

over  t h e  w a r d ' s  e s t a t e .  

I n s t e a d ,  p e t i t i o n e r  chose  t o  f i l e  a  separa te  lawsui t ,  

a  q u i e t  t i t l e  a c t i o n  i n v o l v i n g  c l e a r l y  d i f f e r e n t  p r i n c i p l e s  

and issues of  law from t h e  c o n s i d e r a t i o n s  r e q u i r e d  by S e c t i o n  

744.441(17), i.e., t h e  r e a l  i n t e n t  of t h e  ward, and p a r t i c u l a r l y  

w h e t h e r  t h e  e s t a t e  p l a n n i n g  p r o c e d u r e  would b e  b e n e f i c i a l  

t o  t h e  e s t a t e .  I t  i s  s u g g e s t e d  t h a t  p e t i t i o n e r  was w e l l  



aware that if the part gift/part sale deed transaction was 

tried under the governing principle of whether or not it 

was, in fact, beneficial to the estate, he clearly could 

not succeed. 

Under these circumstances, petitioner's contention 

that his decision to institute quiet title proceedings was 

either a continuance of the guardianship court's original 

jurisdiction, or that it did not matter where the deed was 

approved, is absurd, to say the least. Petitioner, on page 

31 of his brief, rhetorically asks: "What conceivable reason 

can there be why Judge Ferris could not approve it in the 

civil division?" Judge Ferris' final judgment contains 

one answer - Judge Ferris did not feel it material that 

the deed transaction did not benefit the estate, despite 

the commands of Section 744.441, Florida Statutes. 

Corp. v. Moram, 426 So.2d 1122 (Fla. 1st 

DCA 1983), provides yet another answer. Availability of 

a court, "ease" of review, and co-existence in the same 

circuit are no substitute for jurisdiction which has been 

vested by the legislature in the guardianship proceedings 

and guardianship court. Any decision otherwise will lead 

to endless second guessing of finalized guardianships as 

long as the second suit is commenced in the same circuit 

as the prior guardianship. 



Respondent 's f i n a l  comments regarding t h e  a l t e r n a t i v e  

p r o c e d u r e s  o p e n  t o  t h e  w a r d ,  i . e . ,  t e r m i n a t i o n  o f  t h e  

g u a r d i a n s h i p  a n d  power o f  a t t o r n e y ,  s i n c e  t h e y  a r e  p o l i c y  

arguments ,  m e r i t  comment. 

The f a c t  i s  t h a t  t h e  ward i n  t h i s  c a s e  was c l e a r l y  

a n d  u n e q u i v o c a l l y  u n d e r  d i s a b i l i t y .  S h e  w a s  u n d e r  t h e  

s u p e r v i s i o n  o f  t h e  g u a r d i a n s h i p  c o u r t ,  t o  w h i c h  s h e  had 

v o l u n t a r i l y  submitted h e r s e l f .  In  submit t ing t o  t h e  g u a r d i a n s h i p  

and s e e k i n g  i t s  p ro tec t ion ,  she  had recognized t h e  i n c a p a b i l i t i e s  

s h e  s u f f e r e d  t h r o u g h  a g e  and i n f i r m i t y .  

I f ,  a s  p e t i t i o n e r  c o n t e n d s ,  t h e  ward r e t a i n e d  

t h e  a b s o l u t e  r i g h t  t o  c o n v e y  h e r  p r o p e r t y  w i t h o u t  t h e  

g u a r d i a n s h i p  c o u r t ' s  a p p r o v a l ,  why t h e n  have t h e  g u a r d i a n s h i p  

i n  t h e  f i r s t  i n s t a n c e ?  The C o u r t  s h o u l d  c o n s i d e r  t h a t  t h e  

w a r d ' s  home a n d  income f r o m  a  t r u s t  w h i c h  r e s p o n d e n t  was 

a d m i n i s t e r i n g  on  b e h a l f  o f  p r i o r  f a m i l y  m e m b e r s  f o r  h e r  

w e r e  t h e  p r i m a r y  a s s e t s  o f  t h e  g u a r d i a n s h i p .  Under t h e s e  

c i r c u m s t a n c e s ,  g u a r d i a n s h i p  c o u r t  a p p r o v a l  f o r  t h e  conveyance 

o f  t h a t  a s s e t ,  e s p e c i a l l y  when t h e  conveyance a f f e c t e d  m a t e r i a l l y  

t h e  remainder i n t e r e s t s  o f  t h e  w a r d ' s  o t h e r  h e i r s ,  was c l e a r l y  

h i g h l y  c r i t i c a l .  

To a l l  o f  t h e s e  c o n c e r n s ,  p e t i t i o n e r ' s  r e s p o n s e  

i s  t h a t  t h e  ward  m u s t  h a v e  b e e n  c o m p e t e n t  e n o u g h  t o  a c t  

i n d e p e n d e n t l y  and w i t h o u t  g u a r d i a n s h i p  c o u r t  a p p r o v a l ,  s i n c e  



it was a voluntary guardianship. The court in Webster & 

Noorefield, P.A. v. Citv N a t i W  B a r  453 So.2d 441  la. 3d 

DCA 1984) , responded to and rejected such a contention at 

page 443: 

The statutory requirement that the petitioner 
for a voluntary guardianship understand the nature 
of the relationship and the delegation of power 
over her estate does not mean that the petitioner 
ward has the capacity to resist improper influence 
and otherwise act intelligently in caring for 
her property. 

Petitioner's contentions ignore this and proceed 

as though submission to voluntary guardianship has n~ implication 

as to mental acumen or ability. In final analysis, petitioner 

would have this Court treat such a disabled ward's deed 

just as there had never been any guardianship; hold it valid 

without need of court approval or, alternatively, leave 

it open for post-death, post-guardianship approval without 

regard to standards and criteria for approval under clear 

guardianship law. 

Pet it ionerls contentions, if approved, are nothing 

less than a prescription for victimization of the elderly 

and their families. The litigation invited after conclusion 

of supposedly finalized guardianship proceedings is 

unfathomable. Family members seeking zeal guardianship 

protection for their aging relatives will have no choice 



but to subject them to the indignities and expense of involuntary 

proceedings and adjudication of mental incompetence. 

The decision of the District Court of Appeal, 

Fourth District, should clearly be affirmed. 



CONCLUSION 

T h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  i s  c l e a r l y  

c o r r e c t .  T h a t  d e c i s i o n  i s  t h a t  t h e  d e e d  o f  a  ward d u r i n g  

a  v o l u n t a r y  g u a r d i a n s h i p  i s  i n e f f e c t i v e  u n l e s s  a n d  u n t i l  

approved by t h e  g u a r d i a n s h i p  c o u r t .  The d e c i s i o n  is r e q u i r e d  

under t h e  s t a t u t o r y  p l a n  of  v o l u n t a r y  g u a r d i a n s h i p  implemented 

by Chap te r  744, F l o r i d a  S t a t u t e s .  

T h e  t r i a l  c o u r t  e r r o n e o u s l y  h e l d  t h a t  i n  t h i s  

s u b s e q u e n t  q u i e t  t i t l e  a c t i o n  it  p o s s e s s e d  a u t h o r i t y  a n d  

j u r i s d i c t i o n  t o  a p p r o v e  a  w a r d ' s  d e e d  w h i c h  had n o t  b e e n  

a p p r o v e d  i n  a  p r i o r ,  f i n a l i z e d  g u a r d i a n s h i p .  H a v i n g  s o  

h e l d r  t h e  t r i a l  c o u r t  f u r t h e r  d i s r e g a r d e d  t h e  t es t  o f  such  

deeds  se t  f o r t h  i n  Chapter  744, F l o r i d a  S t a t u t e s ,  and a p p l i e d  

r e v i e w  o n l y  on  p r i n c i p l e s  o f  undue i n f l u e n c e .  The d i s t r i c t  

c o u r t  p r o p e r l y  r e v e r s e d  and s e t  a s i d e  t h e  t r i a l  c o u r t ' s  

u n a u t h o r i z e d  a c t i o n .  

The d e e d  i n  q u e s t i o n  was l e g a l l y  i n e f f e c t i v e  when 

made and,  l a c k i n g  a p p r o v a l  i n  t h e  now-f ina l ized  g u a r d i a n s h i p  

p r o c e e d i n g s ,  c a n n o t  b e  r e n d e r e d  e f f e c t i v e  and  v a l i d  by  

s u b s e q u e n t ,  s e p a r a t e  p r o c e e d i n g s  t o  q u i e t  t i t l e .  Any h o l d i n g  

t o  t h e  c o n t r a r y  w i l l  n o t  o n l y  c o n t r a v e n e  t h e  commands o f  



Chapter 744, Florida Statutes, but will also leave every 

finalized guardianship open to potential litigational 

second guessing and strip from the aged and infirm the 

protections promised, and intended, by voluntary guardianship. 

The decision of the district court is not in conflict 

with either statutory or decisional law of Florida. It 

expresses and reflects both the law and sound public policy 

of Florida. If jurisdiction for review is to be exercised 

in these proceedings, then that exercise should be in the 

form of affirmance of the District Court of Appeal, Fourth 

District of Florida. 
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