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I N  THE SUPREME COURT OF FLORIDA 

T a l l a h a s s e e ,  F lo r ida  

CASE NO. 6 7 , 1 8 6  

REED A. BRYAN, 111, e t  a l . ,  

P e t i t i o n e r ,  

vs .  

CENTURY NATIONAL BANK OF 
BROWARD, as  P e r s o n a l  
R e p r e s e n t a t i v e  of t h e  E s t a t e  
of CAMILLE PERRY BRYAN, D e c e a s e d ,  

R e s p o n d e n t s .  
/ 

REED A. BRYAN, 111, e t  a l . ,  

P e t i t i o n e r s ,  

V S .  

JAMES H. BRYAN, S R . ,  and 
LUCY GARDNER OWENS, 

R e s p o n d e n t s .  
/ 

P E T I T I O N E R ' S  B R I E F  I N  REPLY TO RESPONDENTS' 
H E I R S  B R I E F  ON THE MERITS 

REED A. BRYAN, I11 JOHN BERANEK, of 
I n  proper person ,  KLEIN & BERANEK, P .A.  

C / O  McCUNE, HIAASEN, CRUM S u i t e  5 0 3  - Flagler  C e n t e r  
F E R R I S  & GARDNER, P .A.  5 0 1  South F l a g l e r  D r i v e  

P .  0. B o x  1 4 6 3 6  West P a l m  B e a c h ,  F L  3 3 4 0 1  
For t  L a u d e r d a l e ,  F L  3 3 3 0 2  ( 3 0 5 )  6 5 9 - 5 4 5 5  
( 3 0 5 )  4 6 2 - 2 0 0 0  
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PREFACE 

This  b r i e f  r e p l i e s  t o  t h e  Br ie f  on t h e  Mer i t s  of 

Respondents/Heirs ,  t h e  purpose of which i s  unc lea r .  Do they  seek 

a  r e t r i a l  of t h e  myriad a s p e c t s  of i n e q u i t a b l e  conduct  a t t r i b u t e d  

t o  p e t i t i o n e r  i n  t h e  shotgun a l l e g a t i o n s  i n  t h e  t r i a l  c o u r t ?  O r  

i s  t h e  p o s t i c h e  simply in tended  t o  v i l i f y  p e t i t i o n e r  o r  t o  c r e a t e  

t h e  f a l s e  impress ion t h a t  p e t i t i o n e r  v i c t imized  o r  mis lead  t h e  

vo lun ta ry  ward? 

While t h e  t r i a l  judge, having heard a l l  t h e  evidence a s  

a  whole, was n o t  mis lead  by t h e s e  arguments, appa ren t ly  

"e t i t i one r  d i smissed  t o o  l i g h t l y  t h e  mis lead ing  n a t u r e  of t h e  

p r e s e n t a t i o n  of  f a c t s  by a p p e l l a n t s  i n  t h e  Fourth  D i s t r i c t ,  

because t h e  a p p e l l a t e  c o u r t  was mis lead  i n t o  accep t ing  a t  l e a s t  

some of t h e  " f a c t s "  a s  s e t  f o r t h  by t h e  " h e i r s "  and adopted by 

t h e  bank. A more d i r e c t  and s p e c i f i c  response t o  respondents1  

f a c t u a l  d i s t o r t i o n s  which a r e  e i t h e r  unsupported by o r  

c o n t r a d i c t e d  by t h e  r eco rd ,  i nc lud ing  t h o s e  adopted i n  t h e  

a p p e l l a t e  op in ion ,  would seem i n  o r d e r .  

The Record r e f e r e n c e s  a r e  denoted "R."  References t o  

e x h i b i t s  and d e p o s i t i o n s  a r e  by "PX#" o r  "DX#". References t o  

t h e  t r a n s c r i p t s  of t h e  proceedings  i n  t h e  gua rd i ansh ip  c o u r t  

a r e  denoted "GT" fol lowed by t h e  d a t e  of  t h e  hea r ing  r e f e renced ,  

name of t h e  w i t n e s s ,  and t h e  t r a n s c r i p t  page number. A l l  

emphasis i s  supp l i ed  u n l e s s  o therwise  noted.  

I ii 



I 
I 
I 

Q 

I 
0 
[L 

2 

I i . 0 

0 
3 

I 
5 
i- 
[L e 

I 
k 
a 
i 
W 
Z 
0 

I [L 
Q 
0 
m 
L" 

I 
[L 
[L 
W 
h 

i 
3 

I 
[L 
U 

i 
W 
m 
Q 

I 
5 
I 

w 
Z 
3 

I 
8 
I 
h 
0 
m 
W 

I u 
LL 
0 
3 

I 
5 

I 
I 
I 
I 

TABLE OF AUTHORITIES 

Page  

C e n t u r y  N a t i o n a l  Bank o f  Broward v. Bryan ,  
468 So.2d 243 ( F l a .  4 t h  DCA 1985)  . . . . . . . . .  1 , 4 , 9 ,  

1 0 , 1 4  

F l o r i d a  S t a t u t e s  

. . . . . . . . . . . . . . . . . . . . .  S733.817 12  . . . . . . . . . . . . . . . . . . . . .  S744.331  1 5  . . . . . . . . . . . . . . . . . . . . .  S744.441  2 , 3 , 6 , 1 5  
74 
f . . . . . . . .  F l a .  Ju r .  2d ,  I nco rnpen t en t  P e r s o n s ,  S172 9  

iii 



FACTUAL DISPUTES AND ARGUMENT 

The first misstatement of fact adopted in both briefs 

and in the Fourth District opinion is that petitioner, who was a 

nephew of and attorney for Camille Perry Bryan, "had her execute - 
a deed . . . " (Heirs' brief l), and "also - had Camille Perry 

Bryan execute a petition for order confirming sale" (Heirs1 

brief 2). See Century National Bank of Broward v. Bryan, 468 

So.2d 243, 244 (Fla. 4th DCA 1985). It is taken as "fact" that 

these instruments were signed "at the urgings of Petitioner" 

(Bank's brief 6) . The record is silent as to the circumstances 

by which the instruments came into being and came to be executed 

by Camille Bryan because the dead man's statute was invoked by 

the very parties who now would have this court accept as "fact" 

that these instruments were procured and that the motive for the 

creation of the instruments and the transaction was petitioner's 

and not Camille Bryan's (R. 25, 27, 125-126, 182) . Respondents 

and the Fourth District at various points characterized 

petitioner's communications with Camille Bryan with respect to 

the estate plan mentioned in the guardian's petition as a 

"misrepresentation" (Bank's brief 6). It is stated as fact that 

Camille Perry Bryan "was informed that the transfer of the house 

was purportedly for tax planning, and the erroneous tax 

consequences were explained to her . . . " (Heirs' brief 5) 

Century case, 468 So. 2d at 247. Here again the dead man's 

statute was invoked specifically by the respondents to keep any 

testimony regarding those communications out of evidence at the 

trial level (R. 136, 141, 143-147, 170-175, 208, 209, 225; GT, 
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4/1 /81 ,  Meeks, 4 ) .  The p r e p a r a t i o n  o f  t h e  deed and p e t i t i o n  w e r e  

n o t  t h e  i d e a  o f  t h e  p e t i t i o n e r  (R.  183-184) and t h i s  f a c t  i s  

c o n s i s t e n t  w i t h  - a l l  o t h e r  e x p r e s s i o n s  o f  Cami l l e  Bryan ' s  i n t e n t  

a s  r e l a t e d  by t h e  w i t n e s s e s ,  Burhop, B r a i t h w a i t ,  B e l l ,  E l i z a b e t h  

Bryan, F r a z i e r ,  Young, e t  a l .  The t e s t imony  o f  t h e  w i t n e s s e s  t o  

t h e  execu t i on  o f  t h e  p e t i t i o n  and deed (Burhop and J e n n i n g s ) ,  

i n d i c a t e s  t h a t  t h e  ward h e r s e l f  a t  t h e  t i m e  o f  t h e  e x e c u t i o n  o f  

t h e  p e t i t i o n  and deed was less concerned w i t h  t h e  t a x  p l ann ing  

and t a x  consequences of  t h e  t r a n s f e r  t h a n  w i t h  e f f e c t u a t i n g  h e r  

i n t e n t  i n  making t h e  t r a n s f e r  and t h e r e  i s  a b s o l u t e l y  no d i s p u t e  

h n  t h e  r e c o r d  a s  t o  what t h a t  i n t e n t  was (R.  59-60, 74-76, 185) . 
The t a x  advan tages  w e r e  p r o p e r l y  t h e  concern  o f  and e x p l a i n e d  t o  

t h e  bank a s  gua rd i an  i n  accordance  w i t h  S e c t i o n  744.441 (17)  (R .  

332, 334; GT 4/29/81,  Mott,  56-57).  

The bank and t h e  h e i r s  s u g g e s t  t h a t  t h e  p e t i t i o n  and 

deed w e r e  done s e c r e t l y  and w i t h o u t  n o t i c e ,  s u g g e s t i n g  a  s i n i s t e r  

c o n t e x t .  The Fou r th  D i s t r i c t  a l s o  was a p p a r e n t l y  persuaded.  468 

So. 2d a t  247. But t h e  f a c t s  show t h a t  t h e  t r a n s a c t i o n  had been 

d i s c u s s e d  f o r  y e a r s  (R .  198-199) and c e r t a i n l y  t h e  whole o f  t h e  

t e s t imony  r e l a t i n g  t o  t h e  w a r d ' s  i n t e n t  shows t h a t  h e r  g e n e r a l  

i n t e n t  had been i n  e f f e c t  s t e a d i l y  o v e r  a  p e r i o d  o f  a  number o f  

y e a r s .  Very s p e c i f i c a l l y  w i t h  r e f e r e n c e  t o  t h i s  t r a n s a c t i o n  i n  

e a r l y  February ,  1980 Camil le  c a l l e d  a  meet ing w i t h  t h e  members o f  

h e r  f ami ly  who r e s i d e d  i n  Broward County t o  d i s c u s s  t h e  d i s p o s i -  

t i o n  o f  h e r  home (PX#10, Anne B e l l ,  15-18; GT 4/29/81,  Bryan 119; 

R. 140,  177-179, 263 ) .  J i m  Bryan, who was t h e  on ly  " h e i r "  



in apparent opposition to this transaction, had discussions with 

Camille and with REED BRYAN, I11 relating to the transaction in 

11 February and March, 1980 (R. 255-257, 262-263, 367-370). - 

I By July, 1980 Camille Bryan had made up her mind to 

1 effectuate the transfer by inter vivos deed which would be part 
sale, part gift (PX#10 Anne Bell, 20-21, 41, 50-51). Lowell 

I Mott, the bank officer primarily concerned with the Camille Bryan 
1 guardianship account, testified that in June of 1980, two months 
1 before the execution of the deed and petition, he had discussions 

21 with Bill Meeks and petitioner about a deed from the bank.- 

Something sinister in withholding the deed from record 

- Although Jim's discussions in his testimony appear to 
concern a testamentary devise of the home rather than a transfer 
by deed, he nevertheless acknowledges that the subject matter was 
discussed with Camille Bryan and others including REED BRYAN, 
111. Again, Jim's attorneys joined by counsel for the bank, 
invoked the dead man's statute to, keep evidence regarding her 
testamentary intentions and her proposed change of her will out 
of evidence (R. 136, 141, 143-147, 170-175). The letters 
contained in the heir's appendix showed that she wanted to change 
her will to leave the home in question to REED BRYAN, 111 and 
certainly a number of facts circumstantially corroborate her 
overt action to effectuate this intent, and REED BRYAN, I11 
declined to redraft the will because it would have involved his 
becoming a major beneficiary and a fiduciary of Camille Perry 
Bryan (GT 4/29/81, 110-111, 118-119, 120-121; -- See also R. 56, 64, 
69-71, 231) but at every opportunity the dead man's statute was 
invoked (GT, 4/29/81, 93, 96-105, 108-109). 

- 2/ Petitioner acknowledges that those discussions referred to a 
quardian's deed rather than a ward's deed. But respondents use 
this conversation as a basis to argue that the ward's deed 
requires court approval because Lowell Mott said it did. Lowell 
Mott's testimony in the guardianship proceeding and in the trial, 
in the context of the bank's position, was that the bank's deed, 
as guardian, would require a court order; and, indeed, it does. 
See, S744.441. 
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from August u n t i l  March was suggested.  468 So. 2d a t  247. But 

whi le  Lowell Mott says  t h a t  he was p e r s o n a l l y  unaware t h a t  t h e  

deed had been executed by t h e  ward f o r  s e v e r a l  months, BRYAN 

t e s t i f i e d  t h a t  t h e  e x i s t e n c e  of  t h e  deed and p e t i t i o n  were made 

known t o  t h e  bank be fo re  and immediately a f t e r  they  were s igned 

(R.  198-199). The degree t o  which t h e  bank remained i n  ignorance 

was a t  l e a s t  i n  p a r t  a  r e s u l t  of never  making any i n q u i r y  of  

Camille concerning h e r  d e s i r e s  o r  i n t e n t  even though h e r  

competence and a b i l i t y  t o  defend h e r  deed extended f o r  over  two 

months a f t e r  t h e  execut ion  of  t h e  deed and one month a f t e r  

execut ion  and d e l i v e r y  of t h e  p e t i t i o n  by t h e  vo lun ta ry  guardian.  

Whatever t h e  bank ' s  a c t u a l  knowledge of Cami l l e ' s  deed p r i o r  t o  

February 18,  1981, ignorance beyond t h a t  d a t e  cannot be claimed 

because t h e  deed i t s e l f  was d i scussed  i n  open c o u r t  i n  t h e  f i r s t  

guard iansh ip  hea r ing  ( G T ,  2 /18/81,  20-21). While t h e  deed was 

no t  recorded u n t i l  March of 1981, t h e  de l ay  it was occasioned by 

a r e q u e s t  from J i m  Bryan (R.  258, 261) .  - 
The h e i r s  sugges t  t h a t  REED BRYAN and B i l l  Meeks 

ope ra t ed  i n  a c o n f l i c t  of i n t e r e s t  s i t u a t i o n  and t h e  Fourth  

D i s t r i c t  t h i n k s  it worthy of n o t e  t h a t  t h e  s i t u a t i o n  c r e a t e d  a 

appearance of c o n f l i c t  of i n t e r e s t ,  b u t  t h e  guard iansh ip  

proceeding was i n i t i a l l y  ex  p a r t e  and no o b j e c t i o n s  were eve r  

f i l e d  t o  t h e  p e t i t i o n  o r  t o  t h e  deed i t s e l f ,  (GT, 2/18/81,  9 ) .  

A s  soon a s  J i m  Bryan made h i s  p o t e n t i a l  r e s i s t a n c e  t o  t h e  

guard iansh ip  c o u r t  approval  known through having h i s  a t t o r n e y  

a t t e n d  t h e  f i r s t  hea r ing  on February 18,  1981, William Meeks 

withdrew h i s  r e p r e s e n t a t i o n  of t h e  bank. The bank ' s sugges t ion  
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t h a t  t h e  s u c c e s s o r  a t t o r n e y ,  Ronald Anselmo, was i n  l e ague  w i t h  

REED BRYAN, I11 o r  s p e c i a l l y  s e l e c t e d  t o  somehow mi sadv i s e  t h e  

bank on p roceed ing  w i t h  t h e  p e t i t i o n  i s  absurd .  The r e c o r d  shows 

t h a t  M r .  Anselmo r e p r e s e n t e d  t h e  bank from February ,  1981 th rough  

A p r i l  of  1981, and M r .  Mikos and h i s  f i r m  r e p r e s e n t e d  t h e  bank 

f o r  t h e  remainder  o f  t h e  g u a r d i a n s h i p  and d u r i n g  t h e  p r o b a t e  o f  

Cami l l e  B ryan ' s  e s t a t e  a f t e r  h e r  dea th .  Th i s  r e p r e s e n t a t i o n  

con t i nued  th rough  t h e  t r i a l  c o u r t  and t h e  Fou r th  D i s t r i c t  and 

c o n t i n u e s  i n  t h i s  c o u r t .  The bank a s  v o l u n t a r y  gua rd i an  knew 

abou t  t h e  ward1 s deed a t  l e a s t  from February  18 ,  1981, th rough  

November 29, 1981 when t h e  g u a r d i a n s h i p  t e rmina t ed  a t  t h e  

v o l u n t a r y  g u a r d i a n ' s  b e h e s t .  Y e t  t h e  bank never  o b j e c t e d  o r  

a t t a c k e d  t h e  deed i n  any way. A t  t h a t  p o i n t  t h e  ward had 

t r a n s f e r r e d  t i t l e  by deed and w i t h  t h e  i s s u e  o f  t h e  p e t i t i o n  moot 

and t e r m i n a t i o n  o f  t h e  g u a r d i a n s h i p  t h e r e  d i d n ' t  appear  t o  be  a  

c l oud  on t h a t  t i t l e  u n t i l  t h e  home i n  q u e s t i o n  was "marsha l l ed"  

a s  an  a s s e t  o f  t h e  e s t a t e  by t h e  bank a s  p e r s o n a l  r e p r e s e n t a t i v e  

(R .  338 , 342-343). 

The f a i l u r e  t o  o b t a i n  wa ive r s  o r  c o n s e n t s  i s  a n o t h e r  

m a t t e r  t h e  Fou r th  D i s t r i c t  was persuaded t o  f i n d  q u e s t i o n a b l e  i n  

t h e  conduct  o f  REED BRYAN, 111. The bank knew of  Cami l l e  Bryan ' s  

i n t e n t  f o r  f i v e  months b e f o r e  an  a c c i d e n t  r endered  h e r  i n c a p a b l e  

and knew t h a t  she  had execu ted  t h e  p e t i t i o n  f o r  o v e r  two months 

p r i o r  t o  h e r  a c c i d e n t  and y e t  never  sough t  t o  v e r i f y  t h i s  i n t e n t  

- now s u g g e s t i n g  i n  t h e  f a c e  o f  a l l  o f  t h e  o t h e r  ev idence  t h a t  

somehow t h e  i n t e n t  was n o t  t h e r e .  What - d i d  t h e  bank do? 

Requested c o n s e n t s  from t h o s e  who would b e  b e n e f i t e d  by t h e  
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inclusion of this asset in the ward's estate under the then 

purported will, even though the potential benefit to these 

residuary beneficiaries had never been within the ambit of their 

voluntary ward' s intent! (R. 340) The bank ignored the voluntary 

guardianship statute by requiring notice to those persons who 

constituted the purported residual beneficiaries of her then 

purported will (GT, 2/18/81, 9-12, 16-18), At the time of the 

first hearing in guardianship four of seven (excluding REED 

BRYAN) consents had been obtained (GT, 2/18/81, 20-21). The 

bank was the petitioner with the ward seeking court approval of 

the transfer to carry out her wishes and expressed the bank's 

agreement and approval of the transaction as long as the court, 

as was required under S744.441, would approve the guardian's 

joinder (GT, 2/18/81, 27-29). Through the entire guardianship 

proceeding Mr. Mott, (in his testimony on ~pril 29, 1981) , 

reported that the bank as voluntary guardian saw no reason to 

question the transaction in any way (GT 4-29-81, 67). 

The bank acknowledged that it had no right to require 

consents. (GT, 4/29/81, Mott 49; R. 349-350). Petitioner, while 

regarding the procedure as objectionable, nevertheless saw the 

benefit in it of forestalling potential complaints or contests at 

a later time. (R. 212-216) The voluntary ward was competent and 

31 able to defend her deed at that point in time. - 

The heirs blatantly state that with the exception of 

- 31 Many more deeds are executed in a given time than wills and 
yet there are many more will contests than deed contests in the 
courts. The numbers become even more revealing if deed contests 
are further excised of post-mortem attacks on the grantor's deed. 



I '  I 

I 
I 
I 
I 

Q 
0 

I 2 
,i 

I 
Q 
O 
n 
0 

j 
I I- 

n 

I 
d 

d 

0 

I 
u 
Q 
o 
td 

I a 
W 
LL 

< 

I 
a 
LI 

i 

Q 

I 
5 
I 

w 
z 

I E 

m 
W 

I 
2 
LL 
0 

I 
3 

I 
I 
I 
I 

one le t te r  t o  h i s  s ister  p e t i t i o n e r  s o l i c i t e d  t h e  c o n s e n t s  a f t e r  

Cami l l e  P e r r y  Bryan ' s  a c c i d e n t .  The ev idence  shows, however, 

t h a t  t h e  s o l i c i t i n g  o f  c o n s e n t s  proceeded i n  due  c o u r s e  a f t e r  t h e  

bank ' s  r e q u e s t  f o r  them (R.  212-216), and i f  t h e  let ters a r e  

i n s p e c t e d ,  w i t h  t h r e e  e x c e p t i o n s , t h e y  w e r e  a l l  p r i o r  t o  C a m i l l e ' s  - 
a c c i d e n t .  The on ly  l e t te rs  w r i t t e n  a f t e r  h e r  a c c i d e n t  w e r e  t h o s e  

t o  J i m  Bryan, t o  S t u a r t  Bryan, and t o  Lucy Sawyer. P e t i t i o n e r  

d i d  n o t  have c u r r e n t  a d d r e s s e s  f o r  S t u a r t  Bryan and Lucy Sawyer 

and needed t o  o b t a i n  t h o s e  a d d r e s s e s  from J i m  Bryan who was o u t  

of  town on an  extended v a c a t i o n  and u n a v a i l a b l e  d u r i n g  n e a r l y  t h e  

e n t i r e  month o f  October.  (R.  216, 222-223, 357, 359) .  More 

t e l l i n g  i s  t h e  conduct  o f  t h e  two " h e i r s "  who responded and 

consen ted  b e f o r e  C a m i l l e ' s  a c c i d e n t  b u t  who (based upon 

r e p r e s e n t a t i o n s  made t o  t h e  c o u r t  by M r .  Maloney) withdrew t h e i r  

c o n s e n t s  on A p r i l  29, 1981, less t h a n  two weeks b e f o r e  t h e  d e a t h  

o f  Camil le  Bryan (GT, 4 /29/81,  36-37, PX#10, Anne B e l l ,  48-49).  

I n  t h e  b r i e f s  and t h e  Four th  D i s t r i c t ' s  op in ion  it f u r t h e r  

appea r s  t o  c a s t  REED BRYAN'S conduct  i n  a  s i n i s t e r  l i g h t  because  

t h e  f i l i n g  o f  t h e  p e t i t i o n  i s  a rguab ly  unau tho r i zed ,  b u t  i f  t h e r e  

was a  c o n d i t i o n  t o  t h e  f i l i n g  o f  t h e  p e t i t i o n  t h a t  c e r t a i n  

p a r t i e s  a g r e e  t o  it, t h a t  c o n d i t i o n  was neve r  communicated t o  

p e t i t i o n e r  (R .  214-215). Although t h e  minu tes  o f  t h e  t r u s t  

committee meet ing do s e e m  t o  s u g g e s t  t h a t  it was t h e  b a n k ' s  view 

t h a t  a l l  c o n s e n t s  be o b t a i n e d  b e f o r e  t h e  p e t i t i o n  would be  

a u t h o r i z e d  t o  be  f i l e d ,  t h e  f i r s t  t i m e  t h o s e  minu tes  w e r e  

r e v e a l e d  t o  p e t i t i o n e r  was two weeks b e f o r e  t h e  t r i a l  b e f o r e  
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Judge Ferris, or approximately April 1, 1983, over a year and a 

4 / half after the meeting occurred. - 

The contents of the letters included in the appendix to 

the heir's brief are all supported. The Wade appraisal referred 

to is to be found as Petitioner's Evidentiary Exhibit No. 5 in 

the voluntary guardianship proceedings (included in PX#9, R. 33, 

364-365, 375) . While the bank may have obtained a new appraisal 

as of October 20, 1980, the record is silent as to when that 

appraisal was finally prepared and delivered and clearly shows 

that the appraisal was not delivered to petitioner until February 

of 1981 (R. 220, 228-230). And while the dead man's statute was 

invoked to exclude the evidence of Camille's discussions with 

REED BRYAN as to how the value of the property and the 

consideration for the transaction were arrived at (R. 208-209, 

225, 256) , nevertheless the value of the property as appraised 

was disputed (R. 193-194, 228-230, PX#10, Anne Be11 39-41), 

largely because of deterioration and age. 

Respondents are committed to the proposition that court 

approval was desirable and the Fourth District adopted this 

position. Yet by insisting on consents, the court's inquiry 

would not have been brought fully to bear on the transaction, and 

- 41 The court's attention is further drawn to the cover letters 
transmitting the petition for execution and transmitting the 
executed petition from the bank (PX#21 and 22) . One wonders why, 
if the consents were conditional, the bank didn't simply say so 
or withhold either execution or delivery of the petition until 
the consents were in hand? 
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just so it is frustrated by respondents' seeking a termination of 

5 1  the proceedings without the merits ever having been reached. - 

The heirs suggest something untoward about the lack of 

any formal tender of monies due pursuant to the promissory note 

during the lifetime of the voluntary ward, but the note was not 

payable by its terms until after the voluntary ward's death. 

While the note was delivered to the bank as voluntary guardian, 

it was never inventoried as an asset of the guardianship or the 

estate, though the bank retains the note to this day. Two 

tenders of payment of principal and interest were made prior to 

the petitioner's taking possession of the residence; the bank 

retained the check representing the second tender for over a 

month before returning it (R. 189-192). 

Finally, the "questionable validity of the estate 

planning tool" (468 So. 2d at 247) , should be addressed. While 

the trial court found the statement in some of the letters to the 

residual beneficiaries that there would be a "substantial estate 

tax savings for all of us," to be "misguided" the factual 

conclusions drawn and argued by respondents miss the mark. The 

Fourth District's opinion stated that the guardianship court's 

business was to determine "the intent of the ward and whether the 

- 5' The guardianship model informing the Fourth District's 
opinion seems much more akin to the old curatorship statutes 
where the lunatic determined to be in need of a curator became a 
ward of the court and was, it is true, wholly incapable of 
executing a deed or making a gift except after leave of court, 
granted after hearing after notice to the curator and such next 
of kin as the court designated; but that statutory restriction 
was clearly spelled out in the old statute. See*Fla. Jur. 2d., 
Incompetent Persons, S172. 2'7 



proposed e s t a t e  t a x  p l a n n i n g  would l i k e l y  b e  b e n e f i c i a l  t o  t h e  

e s t a t e . "  468 So.2d 245. P e t i t i o n e r  admi t s ,  i n  r e t r o s p e c t ,  t h a t  

candor  would pe rhaps  have been b e t t e r  s e rved  by p o i n t i n g  o u t  t o  

t h e  r e c i p i e n t s  o f  t h e  l e t t e r  t h a t  w h i l e  t h e r e  would b e  an  e s t a t e  

t a x  s a v i n g s  t o  t h e  e s t a t e ,  t h e  p roposa l  might  n o t  r e s u l t  i n  a  

g r e a t e r  number o f  d o l l a r s  i n  t h e i r  pocke t s  i f  t h e y  u l t i m a t e l y  

became r e s i d u a r y  b e n e f i c i a r i e s  under  t h e  t h e n  e x t a n t  w i l l .  The 

h e i r s '  argument a s  t o  t h e  "mis lead ing"  n a t u r e  o f  t h i s  omiss ion  i s  

n e c e s s a r i l y  based  upon a  f a l s e  premise:  t h a t  t h e  ward i n t e n d e d  

t h e  home t o  p a s s  t o  them under  t h e  r e s i d u a r y  c l a u s e  i n  t h e  w i l l .  

I t  would seem h i g h l y  improper t o  s u g g e s t  t h a t  t h e  r e c i p i e n t s '  own 

e s t a t e s  be  b e n e f i t t e d  by f r u s t r a t i n g  t h e  c l e a r  i n t e n t  o f  Cami l l e  

Pe r ry  Bryan. 

Seldom does  an  e s t a t e  p l a n  come w i t h  a  g u a r a n t e e  of  a  

t a x  s a v i n g s  (R.  282) .  There was a n  e s t a t e  p l ann ing  purpose  i n  

t h e  p e t i t i o n .  (GT, 4 /1 /81 ,  Meeks, 8 ) .  A l l  t h r e e  e x p e r t s  who 

t e s t i f i e d ,  i n c l u d i n g  Lowell Mot t ,  r ecogn ized  t h e  v i a b i l i t y  o f  t h e  

e s t a t e  t a x  p l a n .  I t  i s  c l e a r l y  se t  f o r t h  and even q u a n t i f i e d  a t  

$41,000 a s  a  t a x  s a v i n g  i n  t h e  t e s t imony  o f  Wil l iam Meeks (GT 

4 /1 /81 ,  Meeks, 8-21, 29-34, 43-44).  M r .  Wilson recogn ized  t h e  

v i a b i l i t y  o f  t h e  p l a n  w i t h o u t  q u a n t i f y i n g  t h e  s a v i n g s  (he  was 

t e s t i f y i n g  a f t e r  t h e  w a r d ' s  d e a t h ) ,  b u t  a c t u a l l y  saw more t a x  

s a v i n g s  i n  it t h a n  M r .  Meeks had,  because  i n  a d d i t i o n  t o  removing 

t h e  a p p r e c i a t i o n  o f  t h e  a s s e t ,  t h e  amount p a i d  a s  g i f t  t a x  would 

l e s s e n  t h e  e s t a t e  and ,  t h e r e f o r e ,  t h e  e s t a t e  t a x  - t h a t  i s ,  two 

s m a l l  b i t e s  by IRS would be  less t h a n  one b i g  b i t e ,  even i f  t h e  

u n i f i e d  c r e d i t  w e r e  n o t  used a s  M r .  Meeks sugges t ed  t o  j u s t i f y  no 
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tax payment at the time of the transfer in 1980 (R. 277 et seq.). 

Mr. Wilson's opinion that this was not a good plan is based 

solely upon the voluntary ward's age at the time and her life 

expectancy as dictated by actuarial tables (R. 273-276); but, 

based upon discussions with her physician, actuarial tables did 

not apply in her case and it was anticipated that she would live 

more than three years (R. 204-207). 

Mr. Wilson's testimony regarding the impact on the 

estate of Camille Bryan (exclusive of the Tom Bryan trusts 

includable in her estate for federal estate tax purposes) totally 

ignored the offset of the note and attributed the highest 

possible tax to this asset (R. 293-298). 

Indeed, respondents do not argue that there was no 

benefit to the estate, they argue that there was no benefit to 

the residual beneficiaries because they were not able to 

effectuate a frustration of Camille Bryan's intent until the 

Fourth District Court of Appeal did so. Both Bill Meeks and 

Lowell Mott testified as to considerable additional benefits to 

the estate other than the tax saving (GT 4/1/81, Meeks 23-24, 

28-29; 4/29/81, Mott, 27-33, 56-57, 66-67). The bank s 

definition of "benefit" changed dramatically when they discarded 

their guardian's cloak and put on their personal representative's 

cloak (Compare R. 458 where Mr. Mott took the position that the 

transaction was "not in the best interests of the Estate of 

Camille Perry Bryan . . . " ) .  From the personal representative's 

point of view if "benefit1' is solely limited to an action 
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i nc r emen ta l  t o  t h e  e s t a t e ,  t h e n  any t i m e  d o n a t i v e  i n t e n t  i s  

f r u s t r a t e d  a  " b e n e f i t "  r e s u l t s .  

The q u e s t i o n  whether a l l owing  Camil le  Bryan t o  r e s i d e  

i n  t h e  home a f t e r  t h i s  t r a n s f e r  would n u l l i f y  t h e  p l a n  i s  h i g h l y  

deba t ab l e .  (R .  207-212). There i s  a  c l e a r  d i s t i n c t i o n  t o  be  

drawn between r e t a i n i n g  a  l i f e  e s t a t e ,  i n  w r i t i n g  o r  not,  and 

r e s i d i n g  on t h e  p r o p e r t y .  " [S lhe  c o u l d  r e s i d e  t h e r e .  That  i s  

n o t  a  l i f e  e s t a t e . "  (GT 4 /1 /81 ,  Meeks 31-32, 43-44). The h e i r s  - 
complain t h a t  a  g r e a t e r  s h a r e  of  t h e  t a x  burden i s  t h e i r s  u n l e s s  

t hey  can f r u s t r a t e  Camil le  Bryan ' s  i n t e n t ,  b u t  a l s o  over look  t h e  

o t h e r  b e n e f i t s  i n c l u d i n g  t h e  c o n s i d e r a t i o n  be ing  p a i d  f o r  t h e  

home a s  an  o f f s e t  t o  t h e  t a x  burden.  The C o u r t ' s  a t t e n t i o n  i s  

a l s o  r e s p e c t f u l l y  drawn t o  5733.817, F l a .  S t a t . ,  by which t h e  

p e r s o n a l  r e p r e s e n t a t i v e  h a s  ev inced  an i n t e n t i o n ,  i n  t h e  e v e n t  

t h e  deed i s  u l t i m a t e l y  approved,  t o  c l a i m  from p e t i t i o n e r  payment 

n o t  on ly  o f  t h e  p r i n c i p a l  amount o f  t h e  n o t e  t o g e t h e r  w i t h  

i n t e r e s t  from August 2 2 ,  1980 t o  d a t e  of  payment, b u t  a l l  of  t h e  

e s t a t e  t a x  a t t r i b u t a b l e  t o  t h i s  a s s e t .  I t  i s  absurd  t o  assume 

t h a t  t h e  gua rd i ansh ip  c o u r t  would have found no l i k e l y  b e n e f i t  t o  

t h e  e s t a t e  t a x  p l an .  F u r t h e r ,  t h e  p e r s o n a l  r e p r e s e n t a t i v e  

( c o n t r a r y  t o  t h e  adv i ce  of  M r .  Wilson) e l e c t e d  n o t  t o  t a k e  

advantage of  t h e  secondary t a x  s av ing  he t e s t i f i e d  t o  by 

r e p o r t i n g  t h e  r e s i d e n c e  on a  g i f t  t a x  r e t u r n ,  b u t  a l s o  t h e  v a l u e  

of  t h e  a s s e t  i t s e l f  i s  h i g h l y  deba t ab l e .  One wonders what 

e v a l u a t i o n  t h e  I n t e r n a l  Revenue S e r v i c e  would have accep t ed  had 

t hey  n o t  t a k e n  s t a n c e s  a s  t o  e v a l u a t i o n  i n v i t e d  by r e sponden t s  t o  

s e r v e  r e sponden t s1  purposes :  t h e  b a n k ' s  w i t h  a  l a r g e r  e s t a t e  t o  
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administer and the heirs1 with a windfall residual asset. 

(compare R. 280-281, DX#1 and DX#2 with GT 4/1/81, Meeks, 19-21). 

SUMMARY 

Theracan be no doubt as to what Camille Bryan, the 

competent voluntary ward, understood the voluntary guardianship 

law to be. She was both mentally and physically in excellent 

health for her age except for the advanced maculitis affecting 

her eyesight. She was persuaded to become a voluntary ward 

because she thought it in the nature of a voluntary guardianship 

that the voluntary guardian does what the competent voluntary 

ward instructs (R. 234-235). The purpose of the voluntary 

guardianship was less to affect the voluntary ward than to 

provide relief to petitioner in the assistance he was then being 

required to provide his Aunt Camille after the death of his 

father (R. 108, 120, 134-135). The legal opinion of attorney 

Meeks who recommended and initiated the proceeding and who 

represented the bank, was that the voluntary guardian was a 

"rubber stamp" to fulfill the wishes of the competent voluntary 

ward (GT 4/1/81, Meeks, 6-7, 40-42). The voluntary guardian's 

deed was needed only to remove any cloud on petitioner's title 

and the voluntary guardian's deed in turn required court approval 

(GT 4/1/81, Meeks, 24-27). 

General property law holds that a deed by a competent 

person is presumed to be valid. The burden of proof is generally 

placed on one who attacks a deed. In this case, because of the 

confidential relationship existing between petitioner and the 

voluntary ward, that burden of proof shifted but it is not 
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irrebuttable. The alternative would be to disqualify any lawyer 

or anyone else who assists an elderly person, even a family 

member and natural object of the bounty of that person, from ever 

receiving a beneficence from the elderly person. 

The effect of the Fourth District's interpretation is 

to strip basic and constitutional property rights from a 

voluntary ward without notice. A person who acknowledges the 

need for assistance with the care and management of his estate 

does not necessarily need or desire interference with the 

disposition of that estate. Authoritative expressions of the 

detrimental effects of such deprivations to the elderly abound. 

The abuse of guardianship to contain the will, largesse, 

judgment, and even spending of the elderly to protect 

expectancies has become epidemic (See, e.g., authorities cited 

in the supplemental briefs below). 

No one is contending that the frail elderly do not need 

assistance, nor is anyone contending that the frail elderly 

should have "unfettered" freedom to convey. The legislature 

provided the voluntary guardianship to assist the competent but 

frail elderly. The underlying purpose of all guardianship is to 

provide help for those in need of help and not every person needs 

the same help. The ward's needs should be more important than 

the guardian's ease of administration. 

The Fourth District's holding that under voluntary 

guardianship "the ward is not mentally incompetent so as to be 

legally incapable of transaction his affairs. . . . (r)ather. . . 
has been rendered actually incapable. . ." 468 So.2d at p. 245 
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creates a dichotomy which both places the decision out of harmony 

with guardianship and property law, and renders the opinion 

internally inconsistent. Camille Bryan was not only legally 

capable by the Fourth District's definition but was found to be 

actually capable at both the trial and appellate levels. 

The court's suggestion of a way out of this dilemma was 

to have her revoke the voluntary guardianship, make the gift and 

then reinstate the voluntary guardianship. Aside from the "waste 

motion," doesn't that defeat the very purpose of a voluntary 

guardianship? If the voluntary ward, albeit competent, has been 

victimized by fraud or overreaching, shouldn't the voluntary 

guardian step in and protect her with due court approval under 

§744.441(10) and (ll)? If the voluntary ward should become 

incompetent, shouldn't the voluntary guardian (who, it must be 

remembered, was selected by the then competent voluntary ward), 

step in and initiate proceedings under S744.331 for the ward's 

protection? The effect of the District Court's suggestion is to 

remove the protection of the voluntary guardian and to remove 

access to court supervision. This solution and the others 

suggested are based on head-in-the-sand logic, and seem more 

oriented to effectuate ease of administration for the guardian. 

CONCLUSION 

A straight jacket, though it no doubt makes the 

guardian's job easier, is hardly likely to be perceived as 

helpful by the competent elderly. It is respectfully submitted 

that the trial court's resolution of this case was correct and 

that the decision of the Fourth District Court of Appeal should 
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be quashed and the case remanded for the reinstatement of the 

original final judgment of the trial court. 
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