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NOTE 

For purposes of appeal ,  the following references  w i l l  be 

used. A l l  c i t a t i o n s  t o  the  record s h a l l  be indica ted  a s  

"(A - 1 " .  P e t i t i o n e r ,  C I T Y  OF ORLANDO, s h a l l  be r e f e r r e d  t o  a s  

P e t i t i o n e r  or  by name. Repondents, ROLAND E .  DesJARDINS or 

FRANCES C .  DesJARDINS, s h a l l  be r e f e r r e d  t o  a s  Respondent(s) or  

by name. 



ISSUES 

I S S U E  I 

THE F I F T H  D I S T R I C T  COURT OF A P P E A L ' S  D E C I S I O N  
RENDERED JUNE 3,  1985 I N  REFUSING TO RECTOSPEC- 
TIVELY APPLY FLORIDA STATUTE, S 1 1 9 . 0 7 ( 3 ) ( 0 ) ( 1 9 8 4 )  
EXPRESSLY AND DIRECTLY CONFLICTS  WITH THE D E C I S I O N  
OF C I T Y  OF NORTH MIAMI V S .  MIAMI HERALD PUBLISHING 
CO 4 6 8  S o . 2 d  2 1 8  ( F l a .  1 9 8 5 )  AND OTHER CASES .  .I 

I S S U E  I1 

CHAPTER 1 1 9 ,  FLA. STAT.  ( 1 9 8 3 )  SHOULD BE INTER- 
PRETED TO AVOID CONFLICT WITH THE FLORIDA BAR CODE 
OF PROFESSIONAL RESPONSIBLITY D I S C I P L I N A R Y  RULE 
7 - 1 0 1  AND ETHICAL CONSIDERATIONS 7 - 7  and 7-8. 

I S S U E  I11 

THE REQUEST TO PRODUCE WAS IMPROPERLY MADE UNDER 
S 1 1 9 . 0 2 1 ,  F l a .  S t a t .  ( 1 9 8 3 ) .  



STATEMENT OF CASE AND FACTS 

Documents  r e f e r r e d  t o  i n  t h e  A p p e n d i x  w i l l  b e  d e s i g n a t e d  by 

t h e  s y m b o l  ( A ) .  R e s p o n d e n t s ,  R o l a n d  E .  D e s J a r d i n s  a n d  F r a n c i s  C .  

D e s J a r d i n s t  F i r s t  Amended C o m p l a i n t  a g a i n s t  t h e  P e t i t i o n e r ,  C i t y  

o f  O r l a n d o ,  a l l e g e d  t h a t  n e g l i g e n t  t r a f f i c  s i g n a l  m a i n t e n a n c e  

c a u s e d  i n j u r y  t o  R o l a n d  D e s J a r d i n s  ( A .  i - i v ) .  A R e q u e s t  t o  

P r o d u c e  was s e r v e d  o n  J u l y  2 3 ,  1 9 8 4  ( A .  v - v i i ) .  A R e s p o n s e  t o  

R e q u e s t  t o  P r o d u c e  w h i c h  o b j e c t e d  t o  p r o d u c t i o n  o f  a t t o r n e y / c l i e n t  

matters  was s e r v e d  by P e t i t i o n e r  o n  A u g u s t  1 7 ,  1984  ( A .  v i i i ) .  A 

S t a t e m e n t  r e g a r d i n g  Demand f o r  P u b l i c  D i s c l o s u r e  w h i c h  more  

p a r t i c u l a r l y  r a i s e d  a t t o r n e y / c l i e n t  p r i v i l e g e  was s e r v e d  o n  

December 7 ,  1 9 8 4  ( A .  i x - x i i ) .  

A h e a r i n g  o n  P e t i t o n e r t s  o b j e c t i o n s  was h e l d  o n  December 7 ,  

1 9 8 4  a n d  t h e  P e t i t i o n e r  was o r d e r e d  t o  p r o d u c e  a t  t o r n e y / c l i e n t  

d o c u m e n t s  ( A .  x i i i ) .  The P e t i t i o n e r  s e r v e d  a N o t i c e  o f  A p p e a l  a n d  

a P e t i t i o n  f o r  Common Law C e r t i o r a r i  o n  J a n u a r y  4 ,  1 9 8 5  ( A .  

x  iv-xx i x  ) 

I n  a n  o p i n i o n  f i l e d  A p r i l  2 5 ,  1 9 8 5 ,  t h e  F i f t h  D i s t r i c t  C o u r t  

o f  A p p e a l  d e n i e d  t h e  P e t i t i o n  f o r  Writ o f  C e r t i o r a r i .  469 So.2d 

8 3 1  ( F l a .  5 t h  DCA 1 9 8 5 )  ( A .  x x x - x x x i i ) .  A f t e r  t h e  F i f t h  D i s t r i c t  

C o u r t  d e n i e d  a R e q u e s t  f o r  R e h e a r i n g  o r  C l a r i f i c a t i o n ,  a N o t i c e  t o  

I n v o k e  D i s c r e t i o n a r y  J u r i s d i c t i o n  was t i m e l y  f i l e d  o n  J u n e  1 4 ,  

1 9 8 5  ( A .  x x x i i i )  . T h i s  c o u r t  a c c e p t e d  j u r i s d i c t i o n  a n d  d i s p e n s e d  

w i t h  o r a l  a r g u m e n t  o n  J a n u a r y  2 1 ,  1 9 8 6 .  



SUMMARY OF ARGUMENT 

The d e c i s i o n  of t h e  D i s t r i c t  C o u r t  is  d i r e c t  c o n f l i c t  w i t h  

t h e  d e c i s i o n  o f  t h i s  c o u r t  i n  C i t y  of  N o r t h  M i a m i  v s .  M i a m i  H e r a l d  

P u b l i s h i n g  Company, 468 So.2d 218 ( F l a .  1 9 8 5 )  and d e c i s i o n s  o f  

o t h e r  F l o r i d a  A p p e l l a t e  C o u r t s .  The D i s t r i c t  C o u r t  and  t h e  

C i r c u i t  C o u r t  e r r o n e o u s l y  r e f u s e d  t o  r e t r o s p e c t i v e l y  a p p l y  

5119.07 ( 3 )  ( 0 )  -- F l a .  S t a t .  ( 1 9 8 4 )  which exempt s  l i t i g a t i o n  f i l e s  and  

material  p r e p a r e d  by a n  a t t o r n e y  f o r  a g o v e r n m e n t a l  a g e n c y  f rom 

p u b l i c  d i s c l o s u r e .  The l e g i s l a t i v e  h i s t o r y  o f  5 1 1 9 . 0 7 ( 3 ) ( 0 )  F l a .  

S t a t .  c l e a r l y  shows t h a t  i t  was e n a c t e d  by t h e  1984  l e g i s l a t u r e  as  - 
a r e m e d i a l  and  p r o c e d u r a l  s t a t u t e .  S u b s e c t i o n  ( 0 )  was added  

b e c a u s e  t h e  l e g i s l a t u r e  was c o n c e r n e d  t h a t  t h e  c o u r t s  had  

m i s i n t e r p r e t e d  t h e  a p p l i c a b l i t y  of  t h e  a t t o r n e y / c l i e n t  p r i v i l e g e .  

The d e c i s i o n  below i s  u n q u e s t i o n a b l y  i n  d i r e c t  c o n f l i c t  w i t h  t h i s  

c o u r t ' s  d e c i s i o n  i n  C i t y  o f  N o r t h  M i a m i  where  t h e  F l o r i d a  Supreme 

C o u r t  g a v e  r e t r o s p e c t i v e  a p p l i c a t i o n  t o  § 1 1 9 . 0 7 ( 3 ) ( 0 ) .  

S e c o n d l y ,  C h a p t e r  1 1 9 ,  as i n t e r p r e t e d  by t h e  F l o r i d a  

A p p e l l a t e  C o u r t s ,  c o n f l i c t s  w i t h  D i s c i p l i n a r y  R u l e  7 - 1 0 1 ( A ) ( 3 )  and  

E t h i c a l  C o n s i d e r a t i o n s  7-7 and  7-8, F l o r i d a  Code o f  P r o f e s s i o n a l  

R e s p o n s i b i l i t y  which r e q u i r e  a l a w y e r  t o  k e e p  h i s  c l i e n t  f u l l y  

i n f o r m e d .  I f  a t t o r n e y / c l i e n t  communica t i ons  were n o t  p r o t e c t e d  

t h e n  t h e  a t t o r n e y  must  make a " c h i n e s e  c h o i c e w  be tween  (1) f a i l i n g  

t o  a d v i s e  h i s  c l i e n t  and  ( 2 )  k e e p i n g  h i s  c l i e n t  i n f o r m e d  b u t  

r i s k i n g  d i s c l o s u r e  o f  s e n s i t i v e  l i t i g a t i o n  m a t t e r s .  

T h i r d l y ,  t h e  R e q u e s t  t o  P r o d u c e  d o e s  n o t  comply w i t h  

5119.021,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  s i n c e  i t  f a i l s  t o  a d d r e s s  

i t s e l f  t o  t h e  l e g a l  c u s t o d i a n  o f  t h e  g o v e r n m e n t a l  r e c o r d s  as  



r e q u i r e d  by  t h e  P u b l i c  R e c o r d s  A c t .  The d e c i s i o n  o f  t h e  l o w e r  

c o u r t  s h o u l d  b e  r e v e r s e d  a n d  t h i s  case s h o u l d  b e  r emanded  t o  t h e  * 
t r i a l  c o u r t  w i t h  i n s t r u c t i o n s  t o  p r e v e n t  d i s c l o s u r e  o f  p r i v i l e g e d  

a t t o r n e y / c l i e n t  d o c u m e n t s .  



ISSUE I 

THE FIFTH DISTRICT COURT OF APPEAL'S DECISION 
RENDERED J U N E  3 ,  1985  I N  REFUSING TO RECTOSPEC- 
TIVELY APPLY FLORIDA STATUTE, § 1 1 9 . 0 7 ( 3 ) ( 0 ) ( 1 9 8 4 )  
EXPRESSLY AND DIRECTLY CONFLICTS W I T H  THE DECISION 
OF C I T Y  OF NORTH M I A M I  VS. MIAMI HERALD PUBLISHING 
CO.,  468 So.2d 218 ( F l a .  1 9 8 5 )  AND OTHER CASES. - 

The Responden t s  i n  t h e  i n s t a n t  c a s e  s e r v e d  a  Reques t  t o  

P roduce  on c o u n s e l  f o r  t h e  C I T Y  OF ORLANDO on J u l y  23,  1984 ( A  

v - v i i ) .  A r e s p o n s e  t o  t h e  Reques t  f o r  P r o d u c t i o n  which o b j e c t e d  

t o  p r o d u c t i o n  o f  documents  w i t h i n  t h e  a t t o r n e y / c l i e n t  p r i v i l e g e  

was s e r v e d  by P e t i t i o n e r  on August 1 7 ,  1984 ( A  v i i i ) .  A s t a t e m e n t  

r e g a r d i n g  Demand f o r  P u b l i c  D i s c l o s u r e  which more s p e c i f i c a l l y  

r a i s e d  t h e  a t t o r n e y / c l i e n t  p r i v i l e g e  was s e r v e d  on December 7 ,  

1984 ( A  i x - x i i ) .  

The h e a r i n g  on P e t i t i o n e r ' s  a t t o r n e y / c l i e n t  o b j e c t i o n s  was 

h e l d  on December 7 ,  1984 ,  a  d a t e  o v e r  two months  s u b s e q u e n t  t o  t h e  

e f f e c t i v e  d a t e  of  t h e  s e s s i o n  l aw  e n a c t i n g  F l a .  S t a t . .  

§ 1 1 9 . 0 7 ( 3 ) ( 0 ) .  The l o w e r  c o u r t  and t h e  t r i a l  c o u r t  r e f u s e d  t o  

a p p l y  S u b s e c t i o n  ( 0 )  d e s p i t e  t h e  f a c t  t h a t  t h e  h e a r i n g  o c c u r r e d  

s u b s e q u e n t  t o  t h e  e f f e c t i v e  d a t e  o f  t h i s  new l e g i s l a t i o n .  

P e t i t o n e r  was o r d e r e d  t o  p roduce  p r i v i l e g e d  a t t o r n e y / c l i e n t  

m a t t e r s  ( A  x i i i ) .  T h i s  a p p e a l  t i m e l y  f o l l o w e d .  

I n  a  c a s e  which r a i s e d  s i m i l a r  q u e s t i o n s  r e g a r d i n g  t h e  

a t t o r n e y / c l i e n t  p r i v i l e g e ,  t h i s  Honorable  C o u r t  i n  C i t y  of Nor th  

Miami v s .  Miami H e r a l d  P u b l i s h i n g  Co., 468 So.2d 218 ( F l a .  1 9 8 5 )  

remanded f o r  r e t r o s p e c t i v e  a p p l i c a t i o n  of F l a .  - S t a t .  

S119.07 ( 3 )  ( 0 )  ( 1 9 8 4 ) .  I t  is c l e a r  f rom t h e  lower  c o u r t  d e c i s i o n s  

i n  C i t y  of Nor th  Miami r e p o r t e d  a t  420 So.2d 653 ( F l a .  3d DCA 

-4- 



1982) and 452 So.2d 572 (Fla. 3d DCA 1984) that the 

attorney/client communications at issue there were created or 

prepared prior to October 1, 1984, the effective date of the 

legislation creating Fla. Stat. §119.07(3)(0). Obviously, if the 

court felt that Fla. Stat. §119.07(3)(0) applied only to documents 

created after October 1, 1984, this Court would have remanded with 

specific instructions to apply Subsection (0) prospectively to 

documents created after October 1. 1984. No such limitation was 

imposed and in City of North Miami this Honorable Court properly 

instructed the lower court to determine the application of 

Subsection (o), the attorney/client privilege, to all of the 

communications, regardless of the date of their creation. 

The decision presently under review expressly and directly 

conflicts with City of North Miami and City of North Miami vs. 

DeLapp, 472 So.2d 543 (Fla. 3d DCA 1985) since both the appellate 

court and the trial court refused to retrospectively apply Fla. 

Stat. §119.07(3) (0) (1984) contrary to this Court's instruction in 

City of North Miami. As in City of North Miami and DeLapp, this 

Honorable Court should reverse and remand for application of Fla.> 

Stat. §119.07(3)(0). On its face Fla. Stat. §119.07(3)(0) is - 
clearly meant to apply retroactively. Florida Statute 

§119.07(3)(0) states in pertinent part: 

(01. A public record which was prepared by an 
agency attorney, . . . or prepared at the attorney's 
express direction, which reflects a mental impres- 
sion, conclusion, litigation strategy, or legal 
theory of the attorney or of the agency, and which 
was prepared exclusively for civil or criminal 
litigation or for adversarial administrative 
proceedings, or which was prepared in anticipation 
of imminent civil or criminal litigation or imminent 
adversarial administrative proceedings, is exempt 



f rom t h e  p r o v i s i o n s  o f  s u b s e c t i o n  (1) u n t i l  t h e  
c o n c l u s i o n  o f  t h e  l i t i g a t i o n  o r  a d v e r s a r i a l  
a d m i n i s t r a t i v e  p r o c e e d i n g s  . . . 

A s  w i l l  b e  d e v e l o p e d  be low,  t h e  o b v i o u s  i n t e n t i o n  o f  t h i s  

e x c e p t i o n  was r e m e d i a l .  I t  is t o t a l l y  u n f a i r  and  u n j u s t  f o r  

p r i v a t e  l i t i g a n t s  t o  r e q u i r e  g o v e r n m e n t a l  e n t i t i e s  w i t h  whom t h e y  

are  l i t i g a t i n g ,  t o  p r o v i d e  them w i t h  g o v e r n m e n t a l  s u i t  r e p o r t s ,  

l e t t e r s  s e t t i n g  f o r t h  l e g a l  c o n c l u s i o n s  r e g a r d i n g  l i a b i l i t y  and 

l i t i g a t i o n  s t r a t e g y ,  m e n t a l  i m p r e s s i o n s ,  c o n c l u s i o n s ,  l e g a l  

t h e o r i e s ,  m o n e t a r y  e v a l u a t i o n s  and  o t h e r  h i g h l y  s e n s i t i v e  

matters.  I t  is u t t e r l y  i m p o s s i b l e  f o r  l o c a l  g o v e r n m e n t s  t o  

e f f e c t i v e l y  l i t i g a t e  i n  s u c h  a n  e n v i r o n m e n t .  The l e g i s l a t u r e  was 

c l e a r l y  a c t i n g  i n  a p r o c e d u r a l  o r  r e m e d i a l  c a p a c i t y  when it  added  

S u b s e c t i o n  ( 0 )  t o  F l a .  S t a t .  § 1 1 9 . 0 7 ( 3 )  and  r emed ied  t h i s  

i n j u s t i c e .  

Remedia l  o r  p r o c e d u r a l  s t a t u t e s  d o  n o t  f a l l  w i t h i n  t h e  

c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  r e t r o s p e c t i v e  a p p l i c a t i o n .  

S e e ,  V i l l a g e  o f  E l  P o r t a l  v s .  C i t y  o f  M i a m i  S h o r e s ,  362 So.2d 275,  - 
278 ( F l a .  1 9 7 8 ) ;  C i t y  o f  L a k e l a n d  v s .  C a n t i n e l l a ,  129  So.2d 1 3 3 ,  

136  ( F l a .  1 9 6 1 ) .  I f  l e g i s l a t i o n  shows on  i t s  f a c e  a n  i n t e n t i o n  

t h a t  i t  s h a l l  a p p l y  r e t r o a c t i v e l y ,  r e t r o a c t i v e  a p p l i c a t i o n  s h o u l d  

b e  g i v e n .  Yamaha P a r t s  D i s t r i b u t o r s ,  I n c .  v s .  Ehrman, 316 So.2d 

557 ( F l a .  1 9 7 5 ) .  Remedia l  o r  p r o c e d u r a l  c h a n g e s  a re  i m m e d i a t e l y  

a p p l i c a b l e  t o  p e n d i n g  cases, V i l l a g e  o f  E l  P o r t a l ,  362 So.2d a t  

278,  i n c l u d i n g  cases p e n d i n g  on  d i r e c t  a p p e a l ,  Hei lmann v s .  S t a t e ,  

310 So.2d 376,  377 ( F l a .  2d DCA 1 9 7 5 ) .  P r o c e d u r a l  law, some t imes  

r e f e r r e d  t o  as  r e m e d i a l  law, h a s  b e e n  d e s c r i b e d  as  t h e  l e g a l  

m a c h i n e r y  by which s u b s t a n t i v e  law is made e f f e c t i v e .  S t a t e  v s .  
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Garcia, 229 So.2d 236, 238 (Fla. 1969). 

"A remedial statute is 'designed to correct an existing 
law, redress an existing grievance, or introduce reg- 
ulations conducive to the public good.' It is also 
defined as '(a) statute giving a party a mode of remedy 
for a wrong, where he had none, or a different one, 
before.'" Adams vs. Wright, 403 So.2d 391, 394 (Fla. 1981), 
quoting Black's Law Dictionary, 5th Ed. (1979). 

The lower court in the case at bar erred in failing to hold 

that §119.07(3)(0) was retroactive. The lower court also erred in 

failing to remand for an in camera inspection with instructions to 

deny disclosure of attorney/client documents. Furthermore, the 

court's reliance upon Orange County vs. Florida Land Co., 450 

So.2d 341 (5th DCA 1984) pet. for Rev. Denied, 458 So.2d 273 

(1984), is misplaced because the issue in Orange County did not 

concern remedial or retrospective application of Fla, Stat. 

It is readily apparent that Subsection (0) applies 

retroactively on its face since it even protects from disclosure 

matters which were prepared in anticipation of imminent civil or 

criminal litigation or adversarial administrative proceedings. It 

does not limit application to those documents created prior to its 

effective date. By its very terms, it obviously applies 

specifically to documents created before October 1, 1984. 

The reference to exemption "until the conclusion of the 

litigation" is noteworthy because the test for disclosure is not 

the date of document creation or document demand but whether the 

litigation involving the questioned attorney/client documents is 

concluded. If the litigation is not concluded then the 

attorney/client documents are not discoverable regardless of the 



d a t e  o f  c r e a t i o n  o r  demand. T h i s  p r o v i s i o n ,  by i t s  v e r y  terms, 

a p p l i e s  t o  e v e r y  c a s e  where l i t i g a t i o n  is  n o t  c o n c l u d e d  and  

p r o t e c t s  a l l  a t t o r n e y / c l i e n t  documents  g e n e r a t e d  a t  a n y  s t a g e  i n  

t h e  t h r e a t e n e d  o r  p e n d i n g  l i t i g a t i o n .  The e x e m p t i o n  on  i t s  f a c e  

a p p l i e s  r e t r o a c t i v e l y  t o  a l l  p r i v i l e g e d  documents  a s  l o n g  a s  

l i t i g a t i o n  is n o t  c o n c l u d e d .  

S u b s e c t i o n  ( 0 )  i s  p r o c e d u r a l .  T h e r e  is  no v e s t e d  r i g h t  i n  

any  manner of p r o c e d u r e ,  Denver and R i o  Grande W.R.R. v s .  

B r o t h e r h o o d  of  R . R .  Tra inmen,  387 U.S. 556 ,  87 S .C t .  1746 ,  1 8  

L.Ed.2d 954 ( 1 9 6 7 ) ,  o r  i n  a  p a r t i c u l a r  remedy, N a t i o n a l  Bank o f  

J a c k s o n v i l l e  v s .  W i l l i a m s ,  38 F l a .  305,  20 So.  931 ,  933 ( F l a .  

1 8 9 6 ) .  The F i f t h  D i s t r i c t  C o u r t  of  Appea l s  r e s p e c t f u l l y  m i s s e d  

t h e  p o i n t  when i t  c o n c l u d e d  t h a t  t h e  p u b l i c  r e c o r d s  l a w  was 

s u b s t a n t i v e .  The r e m e d i a l  s u b s e c t i o n  i n  q u e s t i o n  d e a l s  s t r i c t l y  

w i t h  a  m a t t e r  of p r o c e d u r e ,  n o t  s u b s t a n t i v e  law.  T h i s  Honorab l e  

C o u r t  h a s  r e c o g n i z e d  t h e  p r o c e d u r a l  n a t u r e  of  F l a .  S t a t .  

§ 1 1 9 . 0 7 ( 3 ) ( 0 )  when i t  s t a t e d  t h a t  S u b s e c t i o n  ( 0 1  p r o v i d e s  " . . . 
f o r  a  t e m p o r a r y  e x e m p t i o n  f rom p u b l i c  d i s c l o s u r e  o f  government  

agency ,  a t t o r n e y  p r e p a r e d ,  l i t i g a t i o n  f i l e s  d u r i n g  t h e  pendency  of  

l i t i g a t i o n . "  C i t y  of Nor th  ~ i a m i ,  468 So.2d a t  219. The o n l y  

t h i n g  r e g u l a t e d  by S u b s e c t i o n  ( 0 )  is t h e  t i m i n g  o f  t h e  d i s c l o s u r e  

which is o b v i o u s l y  a  m a t t e r  of  p r o c e d u r e ,  n o t  s u b s t a n t i v e  law.  

The s t a t u t e  p r e v e n t s  e g r e g i o u s  and  d e v a s t a t i n g  u n f a i r n e s s  by 

p o s t p o n i n g  d i s c l o s u r e  o f  s e n s i t i v e  l i t i g a t i o n  m a t t e r s  u n t i l  t h e  

l i t i g a t i o n  i s  c o n c l u d e d .  No s u b s t a n t i v e  r i g h t s  a r e  a f f e c t e d .  

The p r e s e n t  e r r o n e o u s  r u l i n g  o f  t h e  l ower  c o u r t  e n g r a f t s  a  

l i m i t a t i o n  on  t h e  a p p l i c a t i o n  o f  S u b s e c t i o n  ( 0 )  which was n o t  
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intended by the  l e g i s l a t u r e  a t  the  time of i t s  passage. 

Furthermore, the  present  erroneous dec i s ion  c r e a t e s  a  tremendous 

inconsis tency by p ro tec t ing  a t t o r n e y / c l i e n t  documents which were 

generated p r i o r  t o  October 1, 1984 only when the  publ ic  records 

request  f o r  such documents is made a f t e r  October 1, 1984. Under 

the  present  r u l i n g  of the  d i s t r i c t  cour t ,  documents c rea ted  many 

years  p r i o r  t o  October 1, 1984 would be pro tec ted  i f  the  request  

was made f o r  t h e i r  production on October 2 ,  1984. On the  

cont rary ,  those very same s e n s i t i v e  a t t o r n e y / c l i e n t  documents 

would not be protected from d i s c l o s u r e  i f  the request  was made f o r  

t h e i r  production on September 30, 1984. Where l i t i g a t i o n  is 

pending the re  is no l o g i c a l  or  l e g a l  reason f o r  making an 

a r b i t r a r y  dec is ion  t o  e i t h e r  p ro tec t  or requi re  d i s c l o s u r e  of the  

very same s e n s i t i v e  documents merely because t h e r e  is a  couple of 

days d i f fe rence  i n  the time when these  very same documents were 

demanded. 

The da te  of the  request  f o r  these  documents should obviously 

not be determinat ive.  The only proper determinat ive f a c t o r  is 

whether the  l i t i g a t i o n  which these  documents involve is 

concluded. I f  the  d a t e  of the  request  was s i g n i f i c a n t  t o  the  

l e g i s l a t u r e  then the  l e g i s l a t u r e  c e r t a i n l y  have would have 

q u a l i f i e d  the  broad, wide sweeping immunity which it  intended f o r  

s e n s i t i v e  l i t i g a t i o n  documents. No such q u a l i f i c a t i o n  was made. 

The dec is ion  of the  lower cour t  is unsound from a  pol icy  

s tandpoint  and unquestionably inequi table  t o  governmental 

l i t i g a n t s .  I t  is of immense importance f o r  t h i s  court  t o  c l a r i f y  

the  a p p l i c a t i o n  of S119.07(3)(0)  i n  order  t o  provide consis tency 
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and  u n i f o r m i t y  i n  i t s  i n t e r p r e t a t i o n  by l o w e r  c o u r t s .  

LEGISLATIVE HISTORY 

An e x a m i n a t i o n  i n t o  t h e  l e g i s l a t i v e  h i s t o r y  o f  a s t a t u t e  is 

p r o p e r  i n  o r d e r  t o  a s c e r t a i n  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e .  S t a t e  

Board o f  Accoun tancy  v s .  Webb, 5 1  So.2d 296 ( F l a .  1 9 5 1 ) .  The 

l e g i s l a t i v e  h i s t o r y  o f  C h a p t e r ,  84-298 d e m o n s t r a t e s  t h a t  t h e  

F l o r i d a  L e g i s l a t u r e  i n t e n d e d  t h a t  § 1 1 9 . 0 7 ( 3 ) ( o ) ( C h .  84-298,  S5,  

L a w s  o f  F l o r i d a )  t o  b e  r e m e d i a l .  Its h i s t o r y  c l e a r l y  e s t a b l i s h e s  

t h e  v a l i d i t y  o f  t h e  above  a r g u m e n t s .  C h a p t e r  84-298, §5(HB 1 2 6 6 )  

h a s  i t s  g e n e s i s  i n  HB 687.  HB 687 ,  which was p r e f i l e d  by 

R e p r e s e n t a t i v e  C r o t t y  i n  t h e  House o f  R e p r e s e n t a t i v e s  on  F e b r u a r y  

27 ,  1 9 8 4 ,  was i n t r o d u c e d  i n  t h e  h o u s e  and  r e f e r r e d  t o  t h e  

J u d i c i a r y  Commit tee  on  A p r i l  3 ,  1 9 8 4 .  J o u r n a l  o f  t h e  House 68 

( A p r i l  3 ,  1 9 8 4 ) .  The commi t t ee  r e p o r t e d  a commi t t ee  s u b s t i t u t e  

f a v o r a b l y  and  p l a c e d  i t  on t h e  c a l e n d e r .  J o u r n a l  o f  t h e  House 236 

( A p r i l  1 9 ,  1 9 8 4 ) .  HB 687 d i e d  on t h e  c a l e n d a r  s i n c e  a n  i d e n t i c a l  

o r  comparab l e  b i l l  ( H B  1 2 6 6 )  was p a s s e d .  H i s t o r y  o f  House B i l l s  

26 ( J u l y  1 0 ,  1 9 8 4 ) .  HB 1266 was i n t r o d u c e d  by  R e p r e s e n t a t i v e s  

C r o t t y ,  Hanson,  J o h n s o n ,  L e h t i n e n ,  Murphy, and  P e o p l e s  on  May 3 ,  

1984 .  J o u r n a l  o f  t h e  House 299 (May 3 ,  1 9 8 4 ) .  HB 1266  

s u b s t a n t i a l l y  i n c o r p o r a t e d  t h e  p r o v i s i o n s  o f  HB 687.  

HB 687 was r e f e r r e d  t o  t h e  Subcommit tee  on  Open Government 

L a w s ,  House J u d i c i a r y  Commit tee  on  A p r i l  6 ,  1984 .  The 

s u b c o m m i t t e e  h e l d  a h e a r i n g  on  A p r i l  1 0 ,  1 9 8 4 .  A t a p e  r e c o r d i n g  

o f  t h a t  h e a r i n g  r e v e a l s  t h a t  HB 687 r e f l e c t e d  t h e  c o n c e r n s  o f  t h e  

l e g i s l a t u r e  r e g a r d i n g  t h e  d e c i s i o n s  o f  F l o r i d a  a p p e l l a t e  c o u r t s  

which deny  g o v e r n m e n t a l  e n t i t i e s  and  t h e i r  a t t o r n e y s  t h e  work 
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p r o d u c t  p r i v i l e g e  and  t h e  a t t o r n e y / c l i e n t  p r i v i l e g e .  The 

subcommi t t ee  had  b e f o r e  i t  two amendments o f f e r e d  by 

R e p r e s e n t a t i v e  Leh t  i n e n  a s  a  s u b s t i t u t e .  One amendment would h a v e  

p r o v i d e d  f o r  a  r e c i p r o c a l  d i s c l o s u r e  p r o c e d u r e  f o r  a t t o r n e y / c l i e n t  

documents .  The o t h e r  amendment ( f u r t h e r  amended d u r i n g  t h e  

h e a r i n g ) ,  which was u l t i m a t e l y  a d o p t e d  by t h e  subcommi t t ee  d u r i n g  

t h e  h e a r i n g ,  was s u b s t a n t i a l l y  s i m i l a r  t o  S119.07 ( 3 )  ( 0 ) .  The 

subcommi t t ee  h e a r d  f a v o r a b l e  t e s t i m o n y  f rom P h i l i p  H .  T r e e s ,  a  

p r i v a t e  a t t o r n e y  who had  r e p r e s e n t e d  Orange  County ,  and  J i m  Wolfe ,  

G e n e r a l  Counse l  f o r  t h e  F l o r i d a  League o f  C i t i e s .  These  w i t n e s s e s  

t e s t i f i e d  r e g a r d i n g  r e q u e s t s  by o p p o s i t i o n  a t t o r n e y s  f o r  

g o v e r n m e n t a l  l i t i g a t i o n  f i l e s ,  among o t h e r  t h i n g s .  The 

subcommi t t ee  a l s o  h e a r d  t e s t i m o n y  o p p o s i n g  t h e  b i l l  f rom B a r r y  

R i c h a r d ,  r e p r e s e n t i n g  t h e  F l o r i d a  P r e s s  A s s o c i a t i o n .  

S i g n i f i c a n t l y ,  t h e  t a p e  o f  t h e  h e a r i n g s  r e v e a l  t h a t  t h e  

subcommi t t ee  members ( p a r t i c u l a r l y  R e p r e s e n t a t i v e s  Sample and  

E a s l e y ) ,  n o t e d  t h a t  t h e  o n l y  p e r s o n  who would be d e n i e d  t h e  

l i t i g a t i o n  m a t e r i a l s  was t h e  o p p o s i n g  a t t o r n e y  and  t h a t  t h e  P u b l i c  

R e c o r d s  A c t ,  a s  c o n s t r u e d  by t h e  F l o r i d a  c o u r t s ,  would p r e v e n t  a n  

a t t o r n e y  f rom k e e p i n g  h i s  g o v e r n m e n t a l  c l i e n t  p r o p e r l y  i n f o r m e d .  

R e p r e s e n t a t i v e  Murphy n o t e d  t h a t  h e  was n o t  aware  t h a t  l e g a l  

r e s e a r c h  and  p e r s o n a l  n o t e s  migh t  be  a v a i l a b l e  t o  o p p o s i n g  c o u n s e l  

u n d e r  t h e  p r e s e n t  A c t .  R e p r e s e n t a t i v e  Murphy n o t e d  i n  a  q u e s t i o n  

t o  Mr. R i c h a r d  t h a t  a n  o p p o s i n g  c o u n s e l  c o u l d  r e q u e s t  a  judge  t o  

l o o k  a t  t h e  documents  u n d e r  § 1 1 9 . 0 7 ( 2 ) ( b )  e v e n  i f  t h e  l e g i s l a t u r e  

were t o  a d o p t  t h e  amendment. 

A h e a r i n g  b e f o r e  t h e  f u l l  House J u d i c i a r y  Commit tee  was h e l d  
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on A p r i l  1 7 ,  1984 .  The commi t t ee  h e a r d  t e s t i m o n y  f rom Mr. T r e e s  

and  Mr. Wolfe .  Mr. Wolfe  a d v i s e d  t h e  commi t t ee  t h a t  d e c i s i o n s  i n  

t h e  Second ,  T h i r d ,  and  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l s  had  d e n i e d  

any  exempt ion  u n d e r  t h e  P u b l i c  R e c o r d s  A c t  f o r  g o v e r n m e n t a l  

a t t o r n e y / c l i e n t  communica t ions .  H e  a l s o  a d v i s e d  t h a t  t h e  c o u r t s  

had  s u g g e s t e d  t h a t  t h e  l e g i s l a t u r e  needed  t o  r e v i e w  t h e  m a t t e r .  

R e p r e s e n t a t i v e  Dunbar a d v i s e d  t h e  commi t t ee  t h a t  h e  had  

r e p r e s e n t e d  p u b l i c  b o d i e s  f o r  o v e r  t w e l v e  y e a r s  and  t h e  o n l y  

r e q u e s t  t o  him u n d e r  t h e  A c t  had  b e e n  by o p p o s i n g  c o u n s e l  and  n o t  

by a n y  members o f  t h e  med ia .  R e p r e s e n t a t i v e  Simon q u e s t i o n e d  Mr. 

Wolfe  on  w h e t h e r  t h e  amendment would p r e c l u d e  t h e  c o u r t s  f rom 

o r d e r i n g  p r o d u c t i o n  o f  a l l  r e c o r d s .  Mr. Wolfe  a d v i s e d  him t h a t  

t h e  amendment would n o t  amend t h e  r u l e s  o f  d i s c o v e r y .  The 

amendment was app roved  w i t h  some s u b s t i t u t e  amendments t o  make i t  

a p p l y  t o  a d m i n i s t r a t i v e  h e a r i n g s  and  t o  s t r i k e  t h e  a u t o m a t i c  

s u n s e t  p r o v i s i o n .  

A r e v i e w  o f  t h e  commi t t ee  h e a r i n g s  r e v e a l s  t h a t  t h e  

l e g i s l a t u r e ' s  a c t i o n  was i n  r e s p o n s e  t o  t h e  d e c i s i o n s  o f  t h e  

F l o r i d a  a p p e l l a t e  c o u r t s .  The i n t e n t  was t o  remedy t h e  e f f e c t  o f  

t h o s e  d e c i s i o n s  and  t o  g i v e  a  l i m i t e d  e x c e p t i o n  t o  t h e  P u b l i c  

Reco rds  A c t  f o r  communica t ions  be tween  g o v e r n m e n t a l  e n t i t i e s  and  

t h e i r  a t t o r n e y s .  The amendment was u n q u e s t i o n a b l y  r e m e d i a l  i n  

n a t u r e  and  was c a r e f u l l y  d r a f t e d  t o  p r o v i d e  t h i s  l i m i t e d  

e x c e p t i o n .  

The l e g i s l a t u r e  h i s t o r y  o f  F l o r i d a  S t a t u t e  

§ 1 1 9 . 0 7 ( 3 ) ( 0 ) ( 1 9 8 4 )  c l e a r l y  shows t h a t  i t  is  a  r e m e d i a l  o r  

p r o c e d u r a l  s t a t u t e  and  t h u s  s h o u l d  b e  r e t r o s p e c t i v e l y  a p p l i e d .  I t  
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was t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  t o  remedy t h e  a p p l i c a t i o n  o f  

C h a p t e r  1 1 9  i n  v iew o f  t h e  i n t e r p r e t a t i o n  o f  C h a p t e r  1 1 9  by t h e  

F l o r i d a  a p p e l l a t e  c o u r t s .  The e f f e c t  o f  t h i s  amendment is  t o  

remedy a m i s i n t e r p r e t a t i o n  o f  t h e  law c o n c e r n i n g  t h e  

a t t o r n e y / c l i e n t  p r i v i l e g e  w h i l e  n o t  d e n y i n g  t o t a l  access t o  

r e c o r d s  which a re  n o t  p r i v i l e g e d  u n d e r  t h e  e x c e p t i o n .  S e c t i o n  

1 1 9 . 0 7 ( 2 )  ( b )  a l l o w s  o p p o s i n g  c o u n s e l  t o  r e q u e s t  t h e  t r i a l  judge  t o  

r e v i e w  t h e  documents  t o  d e t e r m i n e  i f  t h e  material  is p r i v i l e g e d .  

The l e g i s l a t i v e  h i s t o r y  o f  F l a .  S t a t .  S119.07 ( 3 )  ( 0 )  ( 1 9 8 4 )  

makes i t  c lear  t h a t  t h e  l e g i s l a t u r e  i n  f a c t  b e l i e v e d  p r e - e x i s t i n g  

F l o r i d a  S t a t u t e s  c r e a t e d  a pe rmanen t  e x c e p t i o n  t o  t h e  P u b l i c  

R e c o r d s  A c t .  The a t t o r n e y / c l i e n t  p r i v i l e g e  s e t  f o r t h  i n  t h e  

F l o r i d a  E v i d e n c e  Code i s  a s t a t u t o r y  e x c e p t i o n  t o  t h e  P u b l i c  

R e c o r d s  A c t  as r e q u i r e d  by Wait v s .  F l o r i d a  Power & L i g h t  Company, 

372 S0.2d 420 ( F l a .  1 9 7 9 ) .  C i t y  o f  Tampa v s .  T i t a n  S o u t h e a s t  

C o n s t .  C o r p . ,  535 F.Supp. 1 6 3  (MD F l a .  1 9 8 3 )  c o r r e c t l y  h e l d  t h a t  

F l a .  S t a t .  590.502 p r o h i b i t e d  d i s c l o s u r e  o f  a t t o r n e y / c l i e n t  - - 
matters u n d e r  t h e  P u b l i c  R e c o r d s  Act  s i n c e  i t  was a s t a t u t o r y  

e x c e p t i o n .  

A p p a r e n t l y  t h i s  C o u r t  f e l t  t h e r e  was merit t o  t h e  a rgumen t  

t h a t  - F l a .  - S t a t .  590.502 c r e a t e d  a s t a t u t o r y  a t t o r n e y / c l i e n t  

e x c e p t i o n  t o  p u b l i c  r e c o r d s  d i s c l o s u r e  i n  C i t y  of N o r t h  Miami. 

However, t h i s  C o u r t  p resumed,  a p p a r e n t l y  w i t h o u t  a rgumen t  

r e g a r d i n g  t h e  l e g i s l a t i v e  h i s t o r y  of F l a .  S t a t .  § 1 1 9 . 0 7 ( 3 ) ( 0 ) ,  

t h a t  a p u b l i c  r e c o r d s  e x e m p t i o n  was n o t  c r e a t e d  by -- F l a .  S t a t .  

590.502 s i n c e  a s p e c i f i c  e x e m p t i o n  was c o d i f i e d  by F l a .  S t a t .  

5 1 1 9 . 0 7 ( 3 ) ( 0 ) .  I n  l i g h t  o f  t h e  l e g i s l a t i v e  h i s t o r y  s e t  f o r t h  
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above  t h i s  C o u r t  s h o u l d  r e c o n s i d e r  i t s  e a r l i e r  p o s i t i o n .  T h i s  

p r e s u m p t i o n ,  l i k e  any  o t h e r  e v i d e n t i a r y  p r e s u m p t i o n ,  v a n i s h e s  i n  

l i g h t  o f  t h e  l e g i s l a t i v e  h i s t o r y  beh ind  F l a .  S t a t .  § 1 1 9 . 0 7 ( 3 ) ( 0 ) .  

S e e ,  G u l l e  v s .  Boggs,  174 S0.2d 26 ( F l a .  1 9 6 5 ) .  - 
The l e g i s l a t u r e  e n a c t e d  F l a .  S t a t .  § 1 1 9 . 0 7 ( 3 ) ( 0 )  t o  remedy 

what i t  f e l t  were e a r l i e r  m i s i n t e r p r e t a t i o n s  o f  e x i s t i n g  law.  The 

l e g i s l a t u r e  was c o n c e r n e d  t h a t  c o u r t s  were n o t  p r o p e r l y  a p p l y i n g  

t h e  a t t o r n e y / c l i e n t  p r i v i l e g e .  F l a .  S t a t .  § 1 1 9 . 0 7 ( 3 ) ( 0 )  d i d  n o t  

c r e a t e  a  "neww p r i v i l e g e  which d i d  n o t  p r e v i o u s l y  e x i s t .  The 

commi t t ee  h e a r i n g s  a l s o  r e v e a l  t h a t  t h e  exempt ion  o f  S u b s e c t i o n  

( 0 )  was made t e m p o r a r y  o n l y  b e c a u s e  of  t h e  Commi t t ee ' s  c o n c e r n  f o r  

F l o r i d a ' s  "Government i n  t h e  S u n s h i n e "  l aw ,  5286.011 F l a .  S t a t .  

( 1 9 8 3 ) .  

I t  is i m p o r t a n t  f o r  t h i s  c o u r t  t o  g i v e  t r i a l  c o u r t s  and  

a p p e l l a t e  c o u r t s  g u i d e l i n e s  o n  how t o  a p p l y  F l o r i d a  S t a t u t e  

S119.07 ( 3 )  ( 0 )  ( 1 9 8 4 ) .  T h i s  q u e s t i o n  w i l l  f r e q u e n t l y  r e o c c u r  and  

n e e d s  c l a r i f i c a t i o n  by t h i s  c o u r t .  A t t o r n e y s  r e p r e s e n t i n g  p u b l i c  

e n t i t i e s  must know what  r e c o r d s  w i l l  b e  p r i v i l e g e d  and  what 

r e c o r d s  w i l l  n o t  be  p r i v i l e g e d  s o  t h a t  t h e y  c a n  communicate  w i t h  

t h e i r  c l i e n t s  c o n f i d e n t i a l l y  on  s e n s i t i v e  m a t t e r s .  A c l e a r  

u n i f o r m  r u l e  o f  a p p l i c a t i o n  w i l l  p r e v e n t  c o n f l i c t i n g  p r o c e d u r a l  

d e c i s i o n s  by t r i a l  c o u r t s  a l l  o v e r  t h e  s t a t e  o f  F l o r i d a .  I t  is 

e s s e n t i a l  f o r  g o v e r n m e n t a l  e n t i t i e s  t o  e n j o y  t h e  a t t o r n e y / c l i e n t  

p r i v i l e g e  i n  a  g rowing ,  l i t i g i o u s  s o c i e t y .  A l lowing  d i s c l o s u r e  of  

s e n s i t i v e  and c o n f i d e n t i a l  a t t o r n e y / c l i e n t  documents  is  a  m o r t a l  

blow t o  g o v e r n m e n t a l  e n t i t i e s  which must  a g r e s s i v e l y  d e f e n d  

t h e m s e l v e s  a g a i n s t  a n  e v e r  mount ing  a v a l a n c h e  o f  l a w s u i t s .  I t  is 
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t o t a l l y  unfa i r  and inequi table  t o  t r e a t  governmental e n t i t i e s  a s  

"second c l a s s  c i t i z e n s "  by requi r ing  them t o  provide a l l  of t h e i r  

l i t i g a t i o n  s t r a t e g i e s ,  s u i t  r epor t s  and evalua t ions  t o  t h e i r  

opposi t ion when the  l e g i s l a t u r e  has mandated t h a t  such documents 

a r e  p r iv i l eged .  

The r e t r o s p e c t i v e  app l i ca t ion  of remedial l e g i s l a t i v e  

changes t o  e x i s t i n g  s t a t u t e s  i s  not a  novel idea.  T h i s  cour t  has 

f r equen t ly  appl ied r e t r o a c t i v e  l e g i s l a t i o n  t o  pending cases .  - See, 

e.g. ,  Vi l lage  of E l  P o r t a l  sv.  Ci ty  of Miami Shores, 362 So.2d 275 

( F l a .  1978) ( a p p l i c a t i o n  of 5768.31 Fla .  S t a t .  t o  a  munic ipa l i ty ) ;  

Summerlin vs.  Tramell, 2 9 0  So.2d 53 ( F l a .  1973) (procedural  burden 

of p r o o f ) ;  Tel Service Company vs.  General Capi ta l  Corporation, 

2 2 7  So.2d 667 ( F l a .  1 9 6 9 )  (measure of damages under 5687.11 Fla .  

S t a t . ) .  T h i s  Honorable Court should remand f o r  r e t r o a c t i v e  

app l i ca t ion  of the  a t t o r n e y / c l i e n t  p r i v i l e g e .  T h i s  cour t  should 

a l s o  i n s t r u c t  the  lower court  t o  prevent d i sc losure  of any 

a t t o r n e y / c l i e n t  documents regardless  of the  d a t e  of t h e i r  

c rea t ion .  



ISSUE I1 

CHAPTER 1 1 9 ,  FLA. STAT. ( 1 9 8 3 )  SHOULD BE INTER- 
PRETED TO AVOID CONFLICT WITH THE FLORIDA BAR CODE 
OF PROFESSIONAL RESPONSIBILITY, DISCIPLINARY RULE 
7-101 AND ETHICAL CONSIDERATIONS 7-7 AND 7-8. 

T h i s  c o u r t  h a s  c o n s t i t u t i o n a l  a u t h o r i t y  t o  r e g u l a t e  t h e  

p r a c t i c e  of  law.  A r t .  V ,  S15, F l a .  C o n s t .  The F l o r i d a  Bar  Code 

o f  P r o f e s s i o n a l  R e s p o n s i b l i t y  was p romulga t ed  by t h i s  c o u r t  

p u r s u a n t  t o  i t s  c o n s t i t u t i o n a l  a u t h o r i t y  t o  r e g u l a t e  a t t o r n e y s  i n  

t h e  p r a c t i c e  of l aw.  I n  re:  I n t e g r a t i o n  R u l e  of  t h e  F l o r i d a  B a r ,  

235 So.2d 723 ( F l a .  1 9 7 0 ) .  E t h i c a l  c o n s i d e r a t i o n  7.7 p r o v i d e s  i n  

p e r t i n e n t  p a r t :  

" I n  c e r t a i n  a r e a s  o f  l e g a l  r e p r e s e n t a t i o n  n o t  
a f f e c t i n g  t h e  meri ts  o f  t h e  c a u s e  o r  s u b s t a n t i a l l y  
p r e j u d i c i n g  t h e  r i g h t s  o f  a  c l i e n t ,  a  l a w y e r  is 
e n t i t l e d  t o  make d e c i s i o n s  on  h i s  own. But  o t h e r -  
wise t h e  a u t h o r i t y  t o  make d e c i s i o n s  is  e x c l u s i v e l y  
t h a t  o f  t h e  c l i e n t  a n d ,  i f  made w i t h i n  t h e  f r ame  
work o f  t h e  law,  s u c h  d e c i s i o n s  a r e  b i n d i n g  on 
h i s  l a w y e r .  ..." 

E t h i c a l  c o n s i d e r  7-8 p r o v i d e s  i n  p e r t i n e n t  p a r t :  

"A l awyer  s h o u l d  e x e r t  h i s  b e s t  e f f o r t s  t o  i n s u r e  
t h a t  d e c i s i o n s  of  h i s  c l i e n t  a r e  made o n l y  a f t e r  
t h e  c l i e n t  h a s  b e e n  in fo rmed  of r e l e v a n t  c o n s i d e r -  
a t i o n s .  A l a w y e r  o u g h t  t o  i n i t i a t e  t h i s  d e c i s i o n -  
making p r o c e s s  i f  t h e  c l i e n t  d o e s  n o t  d o  s o .  Advice  
o f  a  l a w y e r  t o  h i s  c l i e n t  need n o t  be  c o n f i n e d  t o  
p u r e l y  l e g a l  c o n s i d e r a t i o n s .  A l a w y e r  s h o u l d  a d v i s e  
h i s  c l i e n t  of  t h e  p o s s i b l e  e f f e c t  o f  e a c h  l e g a l  
a l t e r n a t i v e .  A l a w y e r  s h o u l d  b r i n g  t o  b e a r  upon 
t h i s  d e c i s i o n - m a k i n g  p r o c e s s  t h e  f u l l n e s s  o f  h i s  
e x p e r i e n c e  a s  w e l l  a s  h i s  o b j e c t i v e  v iew p o i n t .  ..." 

D i s c i p l i n a r y  r u l e  7-101 p r o v i d e s  i n  p e r t i n e n t  p a r t :  

"A l a w y e r  s h a l l  n o t  i n t e n t i o n a l l y :  

( 3 )  P r e j u d i c e  o r  damage h i s  c l i e n t  d u r i n g  t h e  
c o u r s e  of  t h e  p r o f e s s i o n a l  r e l a t i o n s h i p ,  ..." 

The e f f e c t  o f  t h e  P u b l i c  R e c o r d s  A c t ,  a s  i n t e r p r e t e d  by t h e  



l ower  A p p e l l a t e  C o u r t ,  i s  t o  e n c o u r a g e  a n  a t t o r n e y  n o t  t o  a d v i s e  

h i s  c l i e n t  o f  t h e  p r o g r e s s  of  t h e  l i t i g a t i o n  o r  t h e  p o s s i b l e  

a l t e r n a t i v e s  o r  a v a i l a b l e  s t r a t e g i e s  t o  p r o s e c u t e  t h e  c a s e .  E .C .  

7-7 and E . C .  7-8 d i r e c t  and e n c o u r a g e  a n  a t t o r n e y  t o  k e e p  h i s  

c l i e n t  w e l l  in formed s o  t h a t  t h e  c l i e n t  c a n  make informed 

d e c i s i o n s  on  i m p o r t a n t  l i t i g a t i o n  m a t t e r s .  The P u b l i c  Records  

Ac t ,  a s  p r e s e n t l y  i n t e r p r e t e d  by t h e  lower  c o u r t ,  c o n f l i c t s  w i t h  

t h i s  r e s p o n s i b l i t y  . A s  p r e s e n t l y  i n t e r p r e t e d ,  w r i t t e n  

communica t ions ,  a s s e s s m e n t s ,  recommendat ions ,  o p i n i o n s  and 

c o n c l u s i o n s  of f a c t  and law made by t h e  a t t o r n e y  and p r o v i d e d  t o  

t h e  gove rnmen ta l  c l i e n t  must  be  p roduced .  L e g a l  r e s e a r c h  

f u r n i s h e d  t o  t h e  gove rnmen ta l  c l i e n t  must a l s o  be  p roduced .  - See ,  

e . g . ,  B reva rd  County v s .  Nash, 468 So.2d 240 ( F l a .  5 t h  DCA 1 9 8 4 ) ;  

Miami H e r a l d  P u b l i s h i n g  Company v s .  C i t y  of  Nor th  Miami, 452 So.2d 

572 ( F l a .  3d DCA 1 9 8 4 ) ;  E d e l s t e i n  v s .  Donner ,  450 So.2d 562 ( F l a .  

3d DCA 1 9 8 4 ) ;  Orange County v s .  F l o r i d a  Land Company, S u p r a . ;  

H i l l s b o r o u g h  County A v i a t i o n  A u t h o r i t y  v s .  A z z a r e l l i  C o n s t r u c t i o n  

Company, I n c . ,  436 So.2d 1 5 3  ( F l a .  2d DCA 1 9 8 3 ) .  I n  d e t e r m i n i n g  

how t o  p r o v i d e  i n f o r m a t i o n  and  m a t e r i a l s  t o  h i s  gove rnmen ta l  

c l i e n t ,  t h e  a t t o r n e y  is  g i v e n  a n  anomolous " c h i n e s e  c h o i c e " .  By 

p r o v i d i n g  w r i t t e n  m a t e r i a l  and  i n f o r m a t i o n  t o  h i s  gove rnmen ta l  

c l i e n t ,  t h e  a t t o r n e y  s u b j e c t s  h i s  c l i e n t  t o  p r o d u c t i o n  o f  

s e n s i t i v e  and c o n f i d e n t i a l  m a t e r i a l  unde r  t h e  P u b l i c  Records  A c t .  

A d v i s i n g  a  c l i e n t  i n  w r i t i n g  c a u s e s  t h e  a t t o r n e y  t o  i n v o l u n t a r i l y  

v i o l a t e  DR 7 - 1 0 1 ( A ) ( 3 ) .  D i s c l o s u r e  o f  l i t i g a t i o n  t h e o r i e s ,  s u i t  

r e p o r t s ,  e t c . ,  w i l l  most c e r t a i n l y  p r e j u d i c e  o r  damage h i s  

gove rnmen ta l  c l i e n t  when t h i s  w r i t t e n  i n f o r m a t i o n  i s  produced  t o  
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t h e  o p p o s i n g  c o u n s e l  i n  t h e  l a w s u i t .  The re  c a n  b e  l i t t l e  d o u b t  

t h a t  t h e  u n f e t t e r e d  p r o d u c t i o n  of  t h e  s u i t  r e p o r t s ,  l i t i g a t i o n  

a n a l y s i s ,  e t c .  s o u g h t  by t h e  Respondent  i n  t h e  c a s e  a t  b a r  w i l l  

c e r t a i n l y  p r e j u d i c e  o r  damage t h e  P e t i t i o n e r ,  C i t y  of  O r l a n d o ,  and 

t h u s  p l a c e  i ts  a t t o r n e y s  i n  v i o l a t i o n  o f  DR 7 . 1 0 1 ( A ) ( 3 ) .  

An a t t o r n e y  c a n n o t  e f f e c t i v e l y  communicate w i t h  h i s  c l i e n t  

s o l e l y  by o r a l  means and  i t  is  m a n i f e s t l y  n e c e s s a r y  t o  write s u i t  

r e p o r t s ,  d e p o s i t i o n  summar ies  and  o t h e r  e s s e n t i a l  documents  t o  

a d e q u a t e l y  a d v i s e  a  c l i e n t .  From a  p u b l i c  p o l i c y  s t a n d p o i n t  t h e  

P u b l i c  Records  A c t  s h o u l d  b e  i n t e r p r e t e d  by t h i s  c o u r t  i n  a  manner 

which d o e s  n o t  r e q u i r e  a t t o r n e y s  t o  v i o l a t e  t h e  code  of  

p r o f e s s i o n a l  r e s p o n s i b l i t y .  R e t r o s p e c t i v e  a p p l i c a t i o n  of t h i s  

s t a t u t e  e l i m i n a t e s  t h i s  c o n f l i c t .  



ISSUE I11 

THE REQUEST TO PRODUCE WAS IMPROPERLY MADE UNDER 
S119.021, F l a .  S t a t .  ( 1 9 8 3 ) .  

R e s p o n d e n t ' s  Reques t  t o  P roduce  d a t e d  J u l y  23,  1984 was 

s e r v e d  upon t h e  D i v i s i o n  of  R i s k  Management, t h e  C i t y  of  O r l a n d o ,  

F l o r i d a ,  i n  c a r e  of a t t o r n e y  S t e v e n  F .  Lengaue r  , 
a t t o r n e y - o f - r e c o r d  f o r  t h e  P e t i t i o n e r .  S e c t i o n  119 .021 ,  F l a .  

S t a t .  ( 1 9 8 3 )  d e s i g n a t e s  t h e  p r o p e r  c u s t o d i a n  of  p u b l i c  r e c o r d s  a s  

The e l e c t e d  o r  a p p o i n t e d  s t a t e ,  c o u n t y  o r  
m u n i c i p a l  o f f i c e r  cha rged  w i t h  t h e  
r e s p o n s i b i l i t y  of  m a i n t a i n i n g  t h e  o f f i c e  
h a v i n g  p u b l i c  r e c o r d s ,  o r  i t s  d e s i g n e e ,  ... 

The D i v i s i o n  of  R i s k  Management is  n o t  c h a r g e d  w i t h  m a i n t a i n i n g ,  

and  d o e s  n o t  m a i n t a i n ,  t h e  e n t i r e  l i t i g a t i o n  f i l e  r e g a r d i n g  t h e  

l a w s u i t  pend ing  i n  t h e  t r i a l  c o u r t .  N e i t h e r  is  S t e v e n  F .  

Lengaue r ,  a t t o r n e y - o f - r e c o r d  f o r  t h e  P e t i t i o n e r ,  a  d e s i g n a t e d  

c u s t o d i a n  of t h e  r e c o r d s  o r  t h e  l i t i g a t i o n  f i l e  f o r  t h e  C i t y  of 

Or l ando .  Responden t s  have  f a i l e d  t o  f o l l o w  t h e  r e q u i r e m e n t s  of 

t h e  P u b l i c  Records  A c t  f o r  i n s p e c t i o n  of  p u b l i c  r e c o r d s .  The 

r e q u e s t  f o r  p r o d u c t i o n  s h o u l d  be  quashed  b e c a u s e  i t  is  n o t  

d i r e c t e d  t o  t h e  p r o p e r  l e g a l  c u s t o d i a n  of t h e  r e c o r d  a s  r e q u i r e d  

by C h a p t e r  1 1 9 ,  F l a .  S t a t .  ( 1 9 8 3 ) .  



CONCLUSION 

F l a .  S t a t .  5119.07 ( 3 )  ( 0 )  ( 1 9 8 4 )  was e n a c t e d  a s  a  r e m e d i a l  - 
measure  i n  r e s p o n s e  t o  a p p e l l a t e  c o u r t  d e c i s i o n s  which f a i l e d  t o  

g i v e  e f f e c t  t o  t h e  a t t o r n e y / c l i e n t  p r i v i l e g e .  The s t a t u t e  is 

p r o c e d u r a l  on  i t s  f a c e  s i n c e  t h e  u l t i m a t e  e f f e c t  o f  S u b s e c t i o n  ( 0 1  

is m e r e l y  t o  d e l a y  t h e  d i s c l o s u r e  of a t t o r n e y / c l i e n t  c o n f i d e n c e s .  

F l a .  S t a t  5119.07 ( 3 )  ( 0 )  (1984  ) d o e s  n o t  p e r m a n e n t l y  p r e v e n t  - 

d i s c l o s u r e  of  gove rnmen ta l  a t t o r n e y / c l i e n t  documents  - i t  m e r e l y  

a f f e c t s  t h e  t i m i n g  and p r o c e d u r e  f o r  o b t a i n i n g  t h e s e  r e c o r d s .  I n  

o r d e r  t o  p r e v e n t  u n f a i r  p r e j u d i c e  t o  gove rnmen ta l  l i t i g a n t s ,  a  

p r i v i l e g e  is  g i v e n  t o  a t t o r n e y / c l i e n t  documents  u n t i l  c o m p l e t i o n  

of t h e  l i t i g a t i o n .  The l e g i s l a t i v e  h i s t o r y  b e h i n d  F l a .  Stat, 

5 1 1 9 . 0 7 ( 3 ) ( 0 )  c l e a r l y  e s t a b l i s h e s  i t s  r e m e d i a l  and  p r o c e d u r a l  

n a t u r e .  S u b s e c t i o n  ( 0 )  s h o u l d  b e  a p p l i e d  r e t r o a c t i v e l y .  

F u r t h e r m o r e  t h e  Respondent  h a s  f a i l e d  t o  a d d r e s s  h i s  p u b l i c  

r e c o r d s  r e q u e s t  t o  t h e  p r o p e r  l e g a l  c u s t o d i a n  a s  r e q u i r e d  by F l a .  

S t a t .  5119.021 ( 1 9 8 3 ) .  T h i s  c o u r t  s h o u l d  i n t e r p r e t  t h e  P u b l i c  - 
Records  A c t  i n  a  manner which p romotes  c o m p l i a n c e  w i t h  t h e  

a t t o r n e y ' s  o b l i g a t i o n  under  t h e  Code of P r o f e s s i o n a l  

r e s p o n s i b i l i t y  t o  k e e p  h i s  c l i e n t  in formed a b o u t  l i t i g a t i o n  

m a t t e r s .  The " c h i n e s e  c h o i c e "  between k e e p i n g  a  c l i e n t  i n  t h e  

d a r k  o r  p r e j u d i c i n g  l i t i g a t i o n  s t r a t e g i e s  s h o u l d  be  e l i m i n a t e d .  

S u b s e c t i o n  ( 0 )  s h o u l d  be  a p p l i e d  r e t r o a c t i v e l y  by t h i s  c o u r t .  

T h i s  c o u r t  s h o u l d  r e v e r s e  and remand w i t h  i n s t r u c t i o n s  t o  p r e v e n t  

d i s c l o s u r e  of  a t t o r n e y / c l i e n t  documents .  
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