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PRELIMINARY STATEMENT 

P e t i t i o n e r  DONNA HARRIS GRIFFIN, a / k / a  DONNA GRIFFIN HARRIS, 

w a s  t h e  A p p e l l a n t  i n  t h e  Cour t  of Appeal and t h e  Defendant  i n  t h e  

t r i a l  c o u r t .  Respondent w a s  t h e  Appe l l ee  i n  t h e  D i s t r i c t  Cour t  

and t h e  P l a i n t i f f / P r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  



STATEMENT OF THE CASE AND FACTS 

On February 29 ,  1984,  an in format ion  was f i l e d  i n  t h e  

C i r c u i t  Court  of t h e  Tenth  J u d i c i a l  C i r c u i t ,  Polk County, 

cha rg ing  P e t i t i o n e r  DONNA HARRIS GRIFFIN, a / k / a  DONNA GRIFFIN 

HARRIS, wi th  k idnapping and armed robbery ,  v i o l a t i o n s  of S e c t  ions  

787.01 and 81 2.13, F l o r i d a  S t a t u t e s  (1983).  (R 9-1 1)  P e t i t i o n e r  

e n t e r e d  a  p l e a  of no lo  contendere  t o  both  charges  May 22 ,  1984,  

b e f o r e  C i r c u i t  Court  Judge O l i v e r  L .  Green,  Jr .  (R 80) 

On J u l y  25,  1984,  P e t i t i o n e r  was sentenced t o  concur ren t  

terms of t h i r t y  y e a r s  i n  p r i s o n ,  w i th  c r e d i t  f o r  166 days s e rved .  

(I3 110-112) The presumpt ive  s en t ence  under  t h e  g u i d e l i n e s  was 9  

t o  12 y e a r s .  (R 1 1  3) As grounds f o r  d e p a r t u r e ,  t h e  t r i a l  c o u r t  

c i t e d  t h e  p r o b a b i l i t y  t h e  v i c t i m  would have been murdered had h e  

no t  escaped ,  t h e  p sycho log i ca l  and p h y s i c a l  impact of t h e  ep i sode  

upon t h e  v i c t i m ,  P e t i t i o n e r ' s  l a c k  of remorse ,  and t h e  f a c t  

P e t i t i o n e r  had involved members of h e r  f a m i l y  i n  t h e  o f f e n s e .  (R 

113-114) F u r t h e r ,  t h e  t r i a l  c o u r t  adopted sugges t i ons  f i l e d  June  

5 ,  1984, by t h e  A s s i s t a n t  S t a t e  At to rney  ass igned  t o  t h e  c a s e  (R 

84) , which c i t e d  t h e  c r u e l t y  of t h e  v i c t i m ' s  t r e a t m e n t ,  t h e  

d e t a i l e d  p l ann ing ,  t h e  r i s k  of dea th  t o  t h e  v i c t i m ,  and t h e  l a r g e  

sum of money t h a t  t h e  defendan ts  sought  t o  o b t a i n .  (R 8 4 ,  114) 

Not ice  of Appeal was f i l e d  August 1 5 ,  1984. (R 121) On 

June  7 ,  1985,  t h e  Second D i s t r i c t  Court  of Appeal af f i rmed .  

G r i f f i n  v  S t a t e ,  10 F.L.W. 1401 ( F l a .  2d DCA, June 7 ,  1985).  

However, f o l l owing  i t s  e a r l i e r  d e c i s i o n  i n  Brinson v. S t a t e ,  463 



a So.2d 564 ( F l a .  2d DCA 1 9 8 5 ) ,  t h e  C o u r t  of A p p e a l  c e r t i f i e d  t h e  

f o l l o w i n g  quest ion of grea t  p u b l i c  i m p o r t a n c e :  

WHEN AN APPELLATE COURT FINDS THAT A 
SENTENCING COURT R E L I E D  UPON A REASON OR 
REASONS THAT ARE I M P E R M I S S I  BLE UNDER FLORIDA 
RULE O F  CRIMINAL PROCEDURE 3.701 I N  MAKING 
I T S  D E C I S I O N  TO DEPART FROM THE SENTENCING 
GUIDELINES  SHOULD THE APPELLATE COURT EXAMINE 
THE OTHER REASONS GIVEN BY THE SENTENCING 
COURT TO DETEKMINE I F  THOSE REASONS J U S T I F Y  A 
DEPARTURE FROM THE GUIDELINES  OR SHOULD THE 
CASE BE REMANDED FOR A RESENTENCING? 

O n  June 1 4 ,  1 9 8 5 ,  P e t i t i o n e r  f i l e d  n o t i c e  of h e r  i n t e n t  t o  invoke 

t h e  d i s c r e t i o n a r y  j u r i s d i c t i o n  of t h i s  H o n o r a b l e  C o u r t .  T h i s  

b r i e f  on t h e  m e r i t s  f o l l o w s :  



SUMMARY OF THE ARGUMENT 

This  Court ,  i n  answering t h e  ques t ion  c e r t i f i e d  by t h e  lower 

t r i b u n a l ,  must n e c e s s a r i l y  determine what c o n s t i t u t e s  c l e a r  and 

convincing reasons f o r  depa r tu re  and what s tandard  of review 

should be appl ied  t o  sen tenc ing  gu ide l ines  cases .  

Based on r e c e n t  dec i s ions  of t h e  d i s t r i c t  c o u r t s ,  Weems v.  

S t a t e ,  i n f r a ,  Manning v.  S t a t e ,  i n f r a ,  and Garica  v.  S t a t e ,  

i n f r a ,  The United S t a t e s  Supreme C o u r t ' s  dec i s ions  i n  Locket t  v.  

Ohio, i n f r a ,  and United S t a t e s  v.  Grayson, i n f r a ,  and t h e  

p r o s c r i p t i o n s  found i n  F la .  R .  C r i m .  P.  3.701, Respondent 

contends t h a t  f o r  purposes of d e p a r t u r e ,  t h e  t r i a l  cou r t  may 

cons ider  and r e l y  upon any f a c t o r ,  concerning t h e  na tu re  and 

circumstances of t h e  o f f ense  a s  w e l l  a s  t h e  de fendan t ' s  

background, which i s  not  precluded from cons ide ra t ion  by F la .  R .  

C r i m .  P .  3 . 7 0 1 ( d ) ( l l ) .  

S ince  t h e  sen tenc ing  f u n c t i o n  has  been t r a d i t i o n a l l y  

recognized a s  an a r e a  where t h e  t r i a l  c o u r t s  e x e r c i s e  d i s c r e t i o n  

which, u n t i l  t h e  advent of t h e  g u i d e l i n e s ,  was almost wholly 

unbr id l ed ,  Respondent maintains  t h a t  t h e  only proper  s tandard  of 

review is whether t h e  t r i a l  c o u r t ,  i n  depa r t ing ,  abused i t s  

d i s c r e t i o n .  Addison v. S t a t e ,  i n f r a ;  Garcia v.  S t a t e ,  i n f r a ;  

Higgs v. S t a t e ,  i n f r a ;  A l b r i t t o n  v. S t a t e ,  i n f r a .  Tn applying 

t h i s  s tandard  of review, a  w e l l  e s t a b l i s h e d  a p p e l l a t e  p r i n c i p l e ,  

which has  been employed i n  substance i n  r e c e n t  gu ide l ines  cases  

decided by t h e  d i s t r i c t  c o u r t s ,  Swain v. S t a t e ,  Mi tche l l  v. 

S t a t e ,  i n f r a ,  Webster v. S t a t e ,  i n f r a ,  A l b r i t t o n  v.  S t a t e ,  i n f r a ,  e 



and Higgs v. S t a t e ,  i n f r a ,  d i c t a t e s  t h a t  where a  t r i a l  j u d g e ' s  

d e p a r t u r e  from t h e  s e n t e n c i n g  g u i d e l i n e s  is  p r e d i c a t e d  upon a t  

l e a s t  one c l e a r  and conv inc ing  r ea sons  and t h e  s en t ence  imposed 

is w i t h i n  t h e  s t a t u t o r y  pa ramete r s  f o r  t h e  conv i c t ed  o f f e n s e ,  t h e  

s e n t e n c e  must be a f f i rmed  no tw i th s t and ing  t h e  p resence  of one o r  

more impermiss ib le  reasons .  



ARGUMENT 

The answer t o  t h e  c e r t i f i e d  should be: 

WHEN A TRIAL JUDGE'S DEPARTURE FROM THE 
SENTENCING GUIDELINES IS PREDICATED UPON AT 
LEAST ONE CLEAR AND C O N V I N C I N G  REASON AND THE 
SENTENCE IMPOSED IS WITHIN THE STATUTORY 
PARAMETERS FOR THE CONVICTED OFFENSE, THE 
SENTENCE MUST BE AFFIRMED NOTWITHSTANDING THE 
PRESENCE OF ONE OR MORE IMPERMISSIBLE 
REASONS. 

Rule 3.701 (d)  (1 1) , F l o r i d a  Rules  of Criminal  Procedure ,  

i n d i c a t e s  depa r tu re s  from t h e  s en t enc ing  gu ide l ines  should be f o r  

" c l e a r  and convincing" reasons .  The only l i m i t a t i o n s  on t h e s e  

reasons  a r e  f a c t o r s  r e l a t i n g  t o  p a s t  o r  p re sen t  o f f enses  where no 

conv ic t ion  was ob ta ined .  By adopt ing  t h e  above answer, t h i s  

Court w i l l  leave i n t a c t  t h e  i nhe ren t  sen tenc ing  d i s c r e t i o n  of t h e  

t r i a l  judge. 

The d i s t r i c t  c o u r t s  of t h i s  S t a t e  have recognized t h e  

s en t enc ing  gu ide l ines  a r e  designed t o  a i d  t h e  sen tenc ing  c o u r t  i n  

c a r r y i n g  ou t  i t s  f u n c t i o n s .  However t h e  u l t i m a t e  de te rmina t ion  

i s  s t i l l  w i t h i n  t h e  sound d i s c r e t i o n  of t h e  t r i a l  judge. I n  

Weems v. S t a t e ,  451 So.2d 1027 (F l a .  2d DCA 1984) t h e  d i s t r i c t  

c o u r t  s a i d :  

The purpose of t h e  s en t enc ing  g u i d e l i n e s  i s  
t o  promote more un i formi ty  i n  s en t enc ing  
wi thout  usurp ing  j u d i c i a l  d i s c r e t i o n .  While 
it was contemplated t h a t  most sen tences  would 
f a l l  w i t h i n  t h e  g u i d e l i n e s ,  it was a l s o  
a n t i c i p a t e d  t h a t  from 15 t o  20 per  cen t  of 
t h e  s en t enc ing  dec i s ions  r o u t i n e l y  would f a l l  
o u t s i d e  t h e  recommended range.  To prevent  an 
abuse of d i s c r e t i o n ,  p rov i s ion  was made f o r  
a p p e l l a t e  review of t h e  reasons  given f o r  
d e p a r t i n g  from t h e  g u i d e l i n e s .  F l o r i d a  Rules  
of Criminal  Procedure 3.701 (d) (1 1 ) .  



a Accord ,  Manning v .  S t a t e ,  452 So.2d 136 ( F l a .  1 s t  DCA 1 9 8 4 ) ;  

Addison v .  S t a t e ,  452 So.2d 955 ( F l a .  2d DCA); Higgs  v .  S t a t e ,  

455 So.2d 451 ( F l a .  5 t h  DCA 1 9 8 4 ) .  The r u l e  i t s e l f .  R u l e  

3.701 (b )  ( 6 ) ,  s ta tes  t h e  g u i d e l i n e s  a r e  n o t  i n t e n d e d  t o  u s u r p  

j u d i c i a l  d i s c r e t i o n .  

Answering t h e  q u e s t i o n  c e r t i f i e d  r e q u i r e s  a d e t e r m i n a t i o n  of  

what  i s  a c lear  and c o n v i n c i n g  r e a s o n  and what  i s  t h e  s t a n d a r d  of 

r e v i e w  a p p l i c a b l e  t o  s e n t e n c i n g  g u i d e l i n e s  cases. Respondent  

s u b m i t s  t h e  p r o p e r  s t a n d a r d  of r e v i e w  s h o u l d  be  i n  c o n f o r m i t y  

w i t h  o t h e r  m a t t e r s  where t h e  t r i a l  c o u r t  h a s  d i s c r e t i o n ,  w h e t h e r  

t h e  c o u r t  abused  i t s  d i s c r e t i o n .  S e e  Menendez v .  S t a t e ,  368 

So.2d 1278 ( F l a .  1979) ( r u l i n g  on Motion t o  S e v e r  s h o u l d  n o t  b e  

d i s t u r b e d  a b s e n t  c l e a r  a b u s e )  and Matera v .  S t a t e ,  218 So.2d 180 

( F l a .  3d DCA 1969) ( r u l i n g  on s c a p e  of c r o s s - e x a m i n a t i o n  n o t  

@ s u b j e c t  t o  r e v i e w  e x c e p t  i n  c a s e s  of a b u s e ) .  

P r i o r  t o  enac tmen t  of t h e  s e n t e n c i n g  g u i d e l i n e s  a t r i a l  

j u d g e  c o u l d  e x e r c i s e  h i s  d i s c r e t i o n  i n  s e n t e n c i n g  up  t o  t h e  

maximum s e n t e n c e  p r o v i d e d  by l a w  f o r  a p a r t i c u l a r  crime w i t h o u t  

o p p o r t u n i t y  f o r  a p p e l l a t e  r ev iew.  S e e  Rummell v .  E s t e l l e ,  445 

U.S. 263 ,  100 S . C t .  1 1 3 3 ,  6 3  L.Ed.2d 382 (1980)  and  Whalen v .  

Un i t ed  S t a t e s ,  445 U.S. 684 ,  100 S . C t .  1432 ,  6 3  L.Ed.2d 715 

(1980) .  The c o u r t s  d i d  c o n s i d e r  when e x e r c i s i n g  t h i s  seeming 

l imi t l e s s  d i s c r e t i o n  n o t  o n l y  p r e - s e n t e n c e  r e p o r t s  b u t  a l s o  t h e  

e n t i r e  c h a r a c t e r  of t h e  d e f e n d a n t .  The Supreme C o u r t  s a i d  i n  

Un i t ed  S t a t e s  v .  Grayson ,  438 U.S. 4 1 ,  98  S .Ct .  2610,  57 L.Ed.2d 



Of course ,  a  sen tenc ing  judge i s  no t  l i m i t e d  
t o  t h e  o f t e n  f a r - r ang ing  m a t e r i a l  compiled i n  
a  presentence r e p o r t .  " ( B )  ef o r e  making ( t h e  
sen tenc ing)  de te rmina t ion ,  a  judge may 
appropr i a t e ly  conduct an inqui ry  broad i n  
scope,  l a r g e l y  un l imi ted  e i t h e r  a s  t o  t h e  
kind of informat ion he may cons ide r ,  o r  t h e  
source from which it may come." 
United S t a t e s  v. Tucker, 404 U.S. 443, 446, 
30 L.Ed.2d 592, 92 S.Ct. 589 (1972) 

(Text 57 L.Ed.2d a t  589) 

See  a l s o  Roberts  v.  United S t a t e s ,  445 U.S. 552, 100 S  . C t .  1358, 

63 L.Ed.2d 622 (1980). 

Respondent submits w i th  t h e  except ion of t h e  l i m i t a t i o n  

imposed by t h e  g u i d e l i n e s ,  a  t r i a l  judge s t i l l  can cons ider  a  

defendant '  s c h a r a c t e r ,  e t c .  i n  determining what sentence t o  

impose. I n  o rde r  t o  have an abuse of d i s c r e t i o n  i n  sen tenc ing ,  

it must be shown t h e r e  was no c l e a r  and convincing reason f o r  

a d e p a r t i n g  from t h e  recommended gu ide l ines  sen tence ,  i. e .  t h e  

reason o r  reasons given f o r  depa r tu re  i s  forb idden  under t h e  r u l e  

and t h e r e f o r e  a r b i t r a r y .  However, a s  was prev ious ly  no ted ,  Rule 

3.701 l eaves  reasons f o r  depa r tu re  a s  broad a s  an i n d i v i d u a l  ca se  

would d i c t a t e  wi th  t h e  lone except ion being t h e  c o u r t  cannot 

cons ider  p a s t  o r  p r e s e n t  o f f enses  f o r  which t h e r e  has been no 

convic t ion .  

The Second D i s t r i c t  i m p l i c i t l y  i n  t h i s  case  and expres s ly  i n  

Weems v.  S t a t e ,  sup ra ,  and Addison v.  S t a t e ,  sup ra ,  has  

recognized i t s  l i m i t e d  r o l e  of determining abuse w i t h i n  t h e  

language of t h e  r u l e .  The F i r s t  D i s t r i c t  i n  Garcia  v .  S t a t e ,  454 

So.2d 714, 718 ( F l a .  1s t  DCA 1984) opined: 



I n  t h e  f i n a l  a n a l y s i s ,  we r e j e c t  t h e  n o t i o n ,  
i m p l i c i t  i n  t h i s  and t h e  mounting deluge of 
gu ide l ines  a p p e a l s ,  t h a t  t h e r e  reposes  i n  t h e  
language of t h e  g u i d e l i n e s ,  e i t h e r  i n  t h e  
" c l e a r  and convincing reasons"  terminology o r  
e lsewhere ,  a  s e t  of sen tenc ing  depa r tu re  
a b s o l u t e s  only awai t ing  t h e  proper  occasion 
f o r  t h e  a p p e l l a t e  c o u r t s  t o  r e v e a l  them on a  
case-by-case bas i s .  Ra the r ,  t h e  gu ide l ines  
a r e  f o r  t h e  guidance of t h e  t r i a l  c o u r t ,  a s  
on t h e  f a c t  thereof  they a r e  represen ted  t o  
be ,  and t h e  a p p e l l a t e  c o u r t s '  f u n c t i o n  is  
simply t o  enforce  t h e i r  p roper  a p p l i c a t i o n  
and t o  review depa r tu re s  by t h e  t r i a l  c o u r t s  
t o  determine i f  t h e r e  has been an abuse of 
d i s c r e t i o n  war ran t ing  r e v e r s a l .  

(emphas is added) 

There i s  no s e t  of a b s o l u t e s .  The absence of a  " l is t"  of reasons  

f o r  depa r tu re  i s  c o n s i s t e n t  wi th  t h e  no t ion  t h a t  t h e  c o u r t  must 

be f r e e  t o  cons ider  a l l  t h e  m i t i g a t i n g  and agg rava t ing  

c i rcumstances  surrounding a  crime i n  o r d e r  t o  make an a p p r o p r i a t e  

s en t enc ing  dec i s ion .  Compare, Locke t t  v .  Ohio, 438 U.S. 586, 98 

S.Ct.  2954, 57 L.Ed.2d 973 (1978). 

Where t h e r e  i s  f a i r  suppor t  i n  t h e  record f o r  one o r  more 

r a t i o n a l  reasons  advanced by t h e  t r i a l  judge a s  a  b a s i s  f o r  

impos it ion of a  sen tence  ou t s  i d e  of gu ide l ines  recommended range ,  

it cannot be s a i d  t h a t  t h e  t r i a l  judge,  i n  d e p a r t i n g ,  abused h i s  

d i s c r e t i o n  and t h e  cause should t h e r e f o r e  be aff i rmed.  This  

p ropos i t i on  i s  no th ing  more than r ecogn i t i on  of t h e  we l l  

e s t a b l i s h e d  p r i n c i p l e  t h a t  i f  a  t r i a l  j udge ' s  o r d e r ,  judgment o r  

decree  i s  s u s t a i n a b l e  under any theory  revealed by t h e  record on 

appea l ,  no twi ths tanding  t h a t  it may have been bottomed on an 

erroneous theo ry ,  an erroneous reason ,  o r  an erroneous ground, 



the  o rde r ,  judgment or  decree w i l l  be affirmed. Savage v. S t a t e ,  

156 So.2d 566, 568 (Fla .  1 s t  DCA 1963), c e r t .  denied, 158 So.2d 

518 (Fla .  1963). See a l s o  Martin v. S t a t e ,  41 1 So.2d 987, 989 

(Fla .  4 th  DCA 1982). While not  s p e c i f i c a l l y  a r t i c u l a t e d ,  t h i s  

p r i n c i p a l  has been employed by the  lower court  and o ther  d i s t r i c t  

cour ts  t o  uphold departures  where the  t r i a l  cour t  r e l i e d  upon 

permissible  as  wel l  a s  impermissible reasons f o r  departure .  See 

Bogan v.  S t a t e ,  454 So.2d 686 (Fla .  1 s t  DCA 1984) ; Swain v. 

S t a t e ,  455 So.2d 533 (Fla .  1 s t  DCA 1984), Mitchel l  v. S t a t e ,  458 

So.2d 10 (Fla .  1 s t  DCA 1984), Alb r i t ton  v. S t a t e ,  458 So.2d 320 

(Fla .  5 th  DCA 1984) Higgs v.  S t a t e ,  supra. 

When a  t r i a l  judge 's  departure  from the sentencing 

guide l ines  i s  predicated upon a t  l e a s t  one c l e a r  and convincing 

reason and the  sentence imposed is wi th in  the  s t a t u t o r y  

parameters f o r  the  convicted of fense ,  the  sentence must be 

affirmed notwithstanding the  presence of one o r  more 

impermissible reasons. To hold otherwise would i n h i b i t  t h e  

l i s t i n g  of a l l  reasons considered by the  t r i a l  judge t o  

c o n s t i t u t e  a  bona f i d e  bas i s  f o r  departure  i n  t h e  p a r t i c u l a r  case 

and have the  unwarranted e f f e c t  of compelling the  t r i a l  judge t o  

search f o r  and l i s t  only those reasons enjoying j u d i c i a l  approval 

i n  an e f f o r t  t o  insure  t h a t  h i s  sentencing dec is ion  w i l l  

withstand a p p e l l a t e  sc ru t iny .  This r e s u t  would made a  mockery of 

t h e  guidel ines  and ass ign  the  h ighes t  p r i o r i t y  t o  form r a t h e r  

than substance.  

A s  Judge Nimmons opined in  h i s  d i s sen t ing  opinion i n  



Young v .  S t a t e ,  455 So.2d 551, 553-554 ( F l a .  1 s t  DCA 1984) : 

Even though some of t h e  a r t i c u l a t e d  reasons  
may no t  q u a l i f y  a s  c l e a r  and convincing 
reasons  under Rule  3.701 (d) (1 1 ) , a t  l e a s t  one 
was. Under such c i rcumstances ,  I do n o t  
unders tand why t h i s  cou r t  should be expected 
t o  examine a l l  of t h e  o t h e r  reasons  i n  o r d e r  
t o  determine whether t hey ,  t o o ,  would permit  
depa r tu re  from t h e  g u i d e l i n e s .  Once t h e  
a p p e l l a t e  c o u r t  determines t h a t  an 
a r t i c u l a t e d  c l e a r  and convincing reason 
e x i s t e d  f o r  t h e  t r i a l  c o u r t ' s  imposi t ion of a 
sen tence  o u t s i d e  t h e  g u i d e l i n e s ,  f u r t h e r  
i nqu i ry  i n t o  t h e  reasons  should no t  be 
r equ i r ed .  I b e l i e v e  t h i s  approach is  
c o n s i s t e n t  w i th  t h e  law and comports wi th  
l o g i c  and reason.  Moreover, I b e l i e v e  a  
con t r a ry  approach w i l l  be an i n v i t a t i o n  t o  
r e s o u r c e f u l  defense  counsel  t o  u rge  t h e  k ind  
of f l y speck ing  review which, I b e l i e v e ,  when 
t h e  f ramers  and proponents of s en t enc ing  
gu ide l ines  never  in tended.  Frequent ly ,  
consc i en t ious  t r i a l  judges a r t i c u l a t e  
numerous reason f o r  imposi t ion of a  
p a r t i c u l a r  s en t ence ,  and i t s  is hea l thy  t h a t  
they do s o  i n  o r d e r  t h a t  a l l  i n t e r e s t e d  
persons w i l l  know why t h e  c o u r t  d id  what it 
d id .  But i f  we adopt  t h e  a p p e l l a n t ' s  
approach t o  sen tence  review under t h e  
g u i d e l i n e s ,  we w i l l  be compelled t o  examine 
each and every reason mentioned by t h e  t r i a l  
c o u r t .  And i f ,  f o r  example, only one of f  i v e  
reasons  is found t o  be want ing,  t h e  ca se  w i l l  
have t o  be remanded f o r  r e sen tenc ing ,  wi th  
a l l  of t h e  a t t e n d a n t  c o s t s  a s s o c i a t e d  
the rewi th  i nc lud ing  t h e  c o s t  of t r a n s p o r t i n g  
t h e  p r i s o n e r  t o  t h e  s en t enc ing  c o u r t  from 
whatever s t a t e  c o r r e c t i o n s  i n s t i t u t i o n  t o  
which he mav have been ass igned .  Such 
f u r t h e r  e r o i i o n  of t h e  goalYof f i n a l i t y  i n  
t h e  c r imina l  j u d i c i a l  process  i s ,  i n  my view, 
unca l l ed  f o r .  

This  approach t o  t h e  q u e s t i o n  i s  c o n s i s t e n t  w i th  our handl ing  of 

a  s i m i l a r  problem i n  t h e  con tex t  of death  ca ses .  

C a p i t a l  defendants  have c o n s i s t e n t l y  argued they should have 



a a new s e n t e n c i n g  h e a r i n g  where one o r  more a g g r a v a t i n g  

c i r c u m s t a n c e  h a s  been e r r o n e o u s l y  c o n s i d e r e d  by t h e  t r i a l  c o u r t .  

And t h i s  C o u r t  h a s  c o n s t a n t l y  h e l d  t h e  d e a t h  p e n a l t y  a p p r o p r i a t e  

where t h e r e  are good a g g r a v a t i n g  c i r c u m s t a n c e s  found d e s p i t e  t h e  

r e j e c t i o n  of o t h e r  a g g r a v a t i n g  f a c t o r s .  No remand f o r  

r e s e n t e n c i n g  i s  n e c e s s a r y .  S e e  Z e i g l e r  v .  S t a t e ,  402 So.2d 365 

( F l a .  1 9 8 1 ) ;  Armst rong  v .  S t a t e ,  399 So.2d 953 ( F l a .  1 9 8 1 ) ;  

S h r i n e r  v .  S t a t e ,  386 So.2d 525 ( F l a .  1 9 8 0 ) ;  Antone v. S t a t e ,  382 

So.2d 1205 (1980)  ; Brown v.  S t a t e ,  381 So.2d 890 ( F l a .  1980) ; 

Ford v .  S t a t e ,  374 So.2d 496 ( F l a .  1 9 7 9 ) ,  Washington v .  S t a t e ,  

362 So.2d 658 ( F l a .  1 9 7 8 ) ;  A l d r i d g e  v .  S t a t e ,  351 So.2d 945 ( F l a .  

1977) and  E l l e d g e  v .  S t a t e ,  346 So.2d 998 ( F l a .  1977) .  



CONCLUSION 

Based upon t h e  arguments advanced above and t h e  a u t h o r i t y  

c i t e d  i n  suppor t  t h e r e o f ,  t h e  lower c o u r t  c o r r e c t l y  upheld t h e  

depa r tu re s  s i n c e  it found t h a t  t h e  t r i a l  c o u r t  r e l i e d  upon v a l i d  

reasons  i n  both c a s e s ,  no twi th s t and ing  t h e  p resence  of 

impermiss ible  reasons .  Th is  is  no t  t o  sugges t  t h a t  t h e  

de t e rmina t ion  of t h e  v a l i d i t y  of a  d e p a r t u r e  should  be reduced t o  

a  "numbers game". See  S t a t e  v .  Dixon, 283 So.2d 1 ,  10 (F l a .  

1973) , where t h i s  Court  recognized t h a t  t h e  c a p i t a l  s en t enc ing  

procedure  is n o t  a  mere count ing  p roces s .  The lower c o u r t  could  

have p rope r ly  a f f i rmed  even i f  it found only  one reason advanced 

by t h e  t r i a l  judge was permiss ibe .  
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