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I S S U E  PRESENTED FOR REVIEW 

P e t i t i o n e r  w o u l d  rephrase respondents '  po in t  on appeal as 

f o l l o w s  : 

WHERE THE L E S S O R ' S  INSURANCE POLICY I S  INCORP- 
ORATED I N  I T S  RENTAL AGREEMENT AND THE RENTAL 
AGREEMENT S H I F T S  R E S P O N S I B I L I T Y  FOR PRIMARY 
COVERAGE TO THE L E S S E E ,  HAVE THE PARTIES  CON- 
TRACTED BETWEEN THEJtISELVES TO MAKE THE L E S S E E ' S  
L I A B I L I T Y  INSURANCE PRIMARY AND THE LESSOR'S  
L I A B I L I T Y  INSURANCE SECONDARY, RESULTING I N  THE 
LESSOR BEING PRIMARILY RESPONSIBLE FOR ONLY THE 
F I R S T  $ 1 0 , 0 0 0  OF COVERAGE I N  ACCORDANCE WITH 
FLORIDA'S  FINANCIAL R E S P O N S I B I L I T Y  LAW, AND THE 
LESSEE BEING RESPONSIBLE THEREAFTER TO THE FULL 
EXTENT OF I T S  L I A B I L I T Y  L I M I T S .  



PRELIMINARY STATEMENT 

P e t i t i o n e r ,  SOUTHEASTERN FIDELITY INSURANCE COMPANY, 

was p l a i n t i f f  i n  t h e  t r i a l  c o u r t  and a p p e l l e e  on appea l .  R e -  

sponden ts ,  MARK COLE and STATE FARM MUTUAL INSURANCE COMPANY, 

w e r e  d e f e n d a n t s  i n  t h e  t r i a l  c o u r t  and a p p e l l a n t s  on appea l .  

P a r t i e s  w i l l  be r e f e r r e d  t o  i n  t h i s  b r i e f  a s  t h e y  appear  b e f o r e  

t h i s  Court .  The symbol "A" fo l lowed by a number w i l l  c o n s t i t u t e  

a page r e f e r e n c e  t o  t h e  appendix  be ing  f i l e d  w i t h  t h i s  b r i e f ,  

s a i d  appendix  c o n s i s t i n g  o f :  t h e  r e n t a l  agreement e n t e r e d  i n t o  

by HOLIDAY RENT-A-CAR and MARK COLE (A. l -3 ) ;  an  e x c e r p t  from t h e  

SOUTHEASTERN automobi le  l i a b i l i t y  i n su rance  p o l i c y  i s s u e d  t o  

In t e r amer i can  Car Ren t a l ,  I nc .  ( A . 4 ) .  A l l  emphasis  s u p p l i e d  

u n l e s s  o the rw i se  i n d i c a t e d .  



STATEMENT OF THE CASE AND FACTS 

I n  t h e  f i n a l  pa ragraph  of r e sponden t s '  S ta tement  of  

t h e  Case and F a c t s  (pages  5 and 6 of  t h e  answer b r i e f ) ,  re- 

sponden ts  a v e r  t h a t  p e t i t i o n e r  ha s  i n c o r r e c t l y  s t a t e d  i n  i t s  

b r i e f  t h a t  pa ragraph  f i v e  o f  t h e  r e n t a l  agreement e n t e r e d  i n t o  

between MARK COLE and HOLIDAY RENT-A-CAR d e s c r i b e s  t h e  i n s u r a n c e  

coverage  t h a t  would be p rov ided  COLE on ly  i f  no o t h e r  v a l i d  and 

c o l l e c t i b l e  i n s u r a n c e ,  whether  pr imary,  e x c e s s  o r  c o n t i n g e n t  i s  

a v a i l a b l e  t o  COLE. Respondents d e c l a r e  t h a t  t h i s  p r o v i s i o n  of  

t h e  r e n t a l  agreement i s  " f a l s e "  and o n l y  an " a t t emp t "  t o  d e s c r i b e  

t h e  SOUTIIEASTERN i n s u r a n c e  p o l i c y .  Respondents f u r t h e r  d e c l a r e  

t h a t  t h e  SOUTHEASTERN p o l i c y  "was n o t  i n  any way l i m i t e d  and d i d  

n o t  i n  any way c o n t a i n  an ' o t h e r  i n s u r a n c e '  c l a u s e . "  

P e t i t i o n e r  submi t s  t h a t  it h a s  n o t  m i s s t a t e d  t h e  meaning 

of  t h e  aforement ioned p r o v i s i o n  of t h e  r e n t a l  agreement.  The 

meaning i s  c l e a r :  Paragraph f i v e  of  t h e  r e n t a l  agreement c o n t a i n s  

an "escape  c l a u s e "  which i s  i n c o r p o r a t e d  i n  t h e  SOUTHEASTERN 

i n s u r a n c e  p o l i c y .  

The p o l i c y  i s  t h e r e b y  l i m i t e d  by t h i s  "escape  c l a u s e " ,  

and consequen t l y  does  n o t  cove r  t h e  a c t i v e  t o r t f e a s o r ,  MARK COLE. 



ARGUMENT 

WHERE THE L E S S O R ' S  INSURANCE POLICY I S  INCORPORATED 
I N  I T S  RENTAL AGREEMENT AND THE RENTAL AGREEMENT 
S H I F T S  R E S P O N S I B I L I T Y  FOR PRIMARY COVERAGE TO THE 
LESSEE,  THE PARTIES  HAVE CONTRACTED BETWEEN THEM- 
SELVES TO MAKE THE L E S S E E ' S  L I A B I L I T Y  INSURANCE 
PRIMARY AND THE LESSOR'S  L I A B I L I T Y  INSURANCE SECOND- 
ARY, RESULTING I N  THE LESSOR BEING PRIMARILY RESPON- 
S I B L E  FOR ONLY THE F I R S T  $ 1 0 , 0 0 0 .  OF COVERAGE I N  
ACCORDANCE WITH FLORIDA'S  FINANCIAL R E S P O N S I B I L I T Y  
LAW, AND THE LESSEE BEING RESPONSIBLE THEREAFTER TO 
THE FULL EXTENT OF I T S  L I A B I L I T Y  L I M I T S .  

T h e  lessee, MARK COLE, entered i n t o  a w r i t t e n  lease 

agreement w i t h  HOLIDAYRENT-A-CAR. ( A . l - 3 )  H i s  s i g n a t u r e ,  as 

w e l l  as t h e  s i g n a t u r e  of t h e  au thor ized  HOLIDAY RENT-A-CAR 

s y s t e m  representat ive,  appear on t h e  r en ta l  a g r e e m e n t  beneath 

t h e  f o l l o w i n g  paragraph: 

" I n  cons ide ra t ion  of t h e  m u t u a l  p r o m i s e s  h e r e i n  
conta ined  H o l i d a y R e n t - A - C a r  S y s t e m  leases t o  
t h e  unders igned renter  t h e  veh ic le  described 
above and t h e  renter  agrees by h i s  s i g n a t u r e  
hereon t o  lease sa id  veh ic l e  s u b j e c t  t o  t h e  
t e r m s  and c o n d i t i o n s  on t h e  reverse side hereof 
w h i c h  t h e  renter  a c k n o w l e d g e s  t o  have read and 
w h i c h  p rov i s ions  by reference hereto are incorp-  
orated i n t o  t h i s  con t rac t . "  

T h u s ,  by h i s  s i g n a t u r e ,  MARK COLE had a c k n o w l e d g e d  t h a t  

he had read t h e  p rov i s ions  of t h e  r e n t a l  a g r e e m e n t  and agreed t o  

lease t h e  v e h i c l e  s u b j e c t  t o  those terms and cond i t i ons .  

O n e  of t h e  t e r m s  and cond i t i ons  t o  w h i c h  Mr .  COLE agreed 

i s  conta ined  i n  paragraph f i v e  of t h e  r e n t a l  a g r e e m e n t .  I t  



provides  i n  p e r t i n e n t  p a r t :  

"5. INSURANCE: Vehicle  i s  covered by an 
automobile l i a b i l i t y  insurance  p o l i c y  
a  copy of which i s  a v a i l a b l e  f o r  inspec- 
t i o n  a t  t h e  main o f f i c e s  of Holiday Rent- 
A-Car System. Sa id  p o l i c y  prov ides  cov- 
e r age  and l i m i t s  of l i a b i l i t y  a t  l e a s t  
equa l  t o  t h e  l i a b i l i t y  coverage and l i m i t s  
of l i a b i l i t y  r equ i r ed  of t h e  o p e r a t o r  t o  
s a t i s f y  t h i s  s t a t e ' s  f i n a n c i a l  respons i -  
b i l i t y  motor v e h i c l e  laws, b u t  on ly  i f  
no o t h e r  v a l i d  and c o l l e c t i b l e  i n su rance ,  
whether ~ r i m a r v ,  excess  o r  c o n t i n a e n t ,  i s  
a v a i l a b l e  t o   enter. Renter ,  being an 
a s su red  under s a i d  p o l i c y ,  a g r e e s  t o  comply 
wi th  and t o  be bound by a l l  t h e  te rms ,  con- 
d i t i o n s .  l i m i t a t i o n s  and r e s t r i c t i o n s -  of 
s a i d  p o l i c y ,  which a r e  hereby inco rpo ra t ed  
by r e f e r e n c e  h e r e i n  and made a  p a r t  of t h e  
r e n t a l  aareement a s  i f  s e t  f o r t h  i n  l e n a t h  
inc lud in ;  t hose  terms,  c o n d i t i o n s ,  l imica-  
t i o n s  and r e s t r i c t i o n s  of which no s p e c i f i c  
mention i s  made here in . . . " .  

(A.2) 

Paragraph f i v e  p l a i n l y  s t a t e s  t h a t  t h e  v e h i c l e  i s  covered 

by an automobile l i a b i l i t y  i n su rance  p o l i c y ,  and t h a t  COLE, a s  

r e n t e r  of t h e  v e h i c l e ,  i s  a l s o  covered under t h e  po l i cy .  The 

p o l i c y  i s  obviously  t h e  SOUTHEASTERN automobile l i a b i l i t y  i n s u r -  

ance po l i cy .  Respondents'  argument a t  Page 15 of t h e i r  b r i e f  

t h a t  "paragraph f i v e  i s  merely an a t t empt  t o  d e s c r i b e  a  p o l i c y  

which i s  non-ex is ten t"  i s  c l e a r l y  absurd.  COLE agreed t o  be 

bound by a l l  t h e  c o n d i t i o n s  of t h e  SOUTHEASTERN po l i cy .  A s  s t a t e d  



i n  paragraph f i v e ,  t h e  p o l i c y  i s  inco rpo ra t ed  by r e f e r e n c e  and 

"made a  p a r t  of t h e  r e n t a l  agreement a s  i f  s e t  f o r t h  i n  l e n g t h  

Inasmuch a s  t h e  SOUTHEASTERN insurance  p o l i c y  i s  made 

p a r t  of t h e  r e n t a l  agreement, it fo l lows ,  - a  f o r t i o r i ,  t h a t  t h e  

r e n t a l  agreement i s  made p a r t  of t h e  insurance  p o l i c y .  The 

insurance  p o l i c y  and t h e  r e n t a l  agreement must,  t h e r e f o r e ,  be 

cons t rued  a s  a  s i n g l e  document and read  t o g e t h e r .  See,  Quarngesser  

vs .  Appliance Buyers C r e d i t  Corporat ion,  187 So. 2d 662 (F la .  3d 

DCA 1966) ;  Hurwitz vs .  C . G . J .  Corporat ion,  168 So. 2d 8 4  (F l a .  

3d DCA 1964) ;  Tutko vs .  Banks, So. 3d DCA 

The SOUTHEASTERN insurance  p o l i c y  does i nc lude  a s  addi-  

t i o n a l  i n su reds  t hose  persons  u s ing  t h e  l e s s o r ' s  automobile wi th  

t h e  permiss ion of t h e  l e s s o r .  ( A . 4 ) .  However, t h e  r e n t a l  agree-  

ment s p e c i f i c a l l y  s t a t e s  t h a t  t h e  insurance  p o l i c y  prov ides  cov- 

e rage  "only i f  no o t h e r  v a l i d  and c o l l e c t i b l e  i n su rance ,  whether 

primary,  excess  o r  con t ingen t ,  i s  a v a i l a b l e  t o  Renter ."  (A.2).  

This  s p e c i f i c  p rov i s ion  of t h e  r e n t a l  agreement, which M r .  COLE 

acknowledged t o  have r ead ,  and agreed t o ,  t a k e s  precedence over  

and supercedes  t h e  g e n e r a l  p rov i s ion  of  t h e  i n su rance  p o l i c y  

r e l a t i n g  t o  a d d i t i o n a l  i n su reds .  I n t e r n a t i o n a l  Ship Repair  and 



Marine S e r v i c e s ,  I nc .  v s .  Genera l  P o r t l a n d ,  I n c . ,  4 6 9  So. 2d 

( F l a .  2d DCA 1955 ) ;  Suncoas t  Bu i l d ing  of S t .  P e t e r s b u r g  

v s .  R u s s e l l ,  105 So. 2d 809 ( F l a .  2d DCA 1958 ) .  

Thus, r e sponden t s  a r e  i n c o r r e c t  i n  t h e i r  a s s e r t i o n  t h a t  

" ( t l h e r e  i s  no o t h e r  p r o v i s i o n  i n  t h e  e n t i r e  i n su rance  p o l i c y  

which a l t e r s ,  mod i f i e s  o r  changes i n  any way t h e  s t a t u s  of COLE 

a s  an i n s u r e d  under t h e  SOUTHEASTERN p o l i c y . "  (Answer b r i e f ,  

Page 1 2 ) .  A s  p a r t  of  t h e  i n s u r a n c e  p o l i c y ,  pa ragraph  f i v e  of  

t h e  r e n t a l  agreement does  change t h e  s t a t u s  of  COLE. Because 

of  pa ragraph  f i v e ,  COLE i s  n o t  i n s u r e d  by SOUTHEASTERN (beyond 

t h e  $10,000 minimum r e q u i r e d  by F l o r i d a ' s  f i n a n c i a l  r e s p o n s i b i l i t y  

law) s i n c e  t h e  "escape  c l a u s e "  con t a ined  i n  pa ragraph  f i v e  

r e l i e v e s  SOUTHEASTERN of l i a b i l i t y  and t h e r e b y  mandates t h a t  

COLE'S  i n s u r e r ,  STATE FARM, be t h e  pr imary i n s u r e r  t o  t h e  f u l l  

e x t e n t  o f  i t s  l i a b i l i t y  l i m i t s .  

That  COLE i s  n o t  i n s u r e d  by SOUTHEASTERN i s  suppor ted  by 

t h e  indemni ty  agreement found i n  pa ragraph  s i x  o f  t h e  r e n t a l  ag ree -  

ment. The indemni ty  p r o v i s i o n  p rov ide s  i n  p e r t i n e n t  p a r t :  

"6 .  I N D E M N I T Y :  ... Rente r  s h a l l  de fend ,  
indemnify ,  and ho ld  ha rmless  Lessor  from 
and a g a i n s t  any and a l l  l o s s e s ,  l i a b i l i t i e s ,  
damages, c o s t s ,  and expenses  a r i s i n g  o u t  of  
t h e  u s e  o r  p o s s e s s i o n  o f  t h e  Vehic le  ...". 

The indemni ty  agreement e n t e r e d  i n t o  by MARK COLE i s  

v a l i d  because ,  i n  accordance  w i t h  t h e  e scape  c l a u s e  con t a ined  



in paragraph five, the SOUTHEASTERN policy covering the lessor 

does not cover COLE as an additional insured since COLE, the 

active tortfeasor, has his own insurance. Thus, the lessor, 

SOUTHEASTERN, is entitled to indemnity from the lessee. 

In Maryland Casualty Co. vs. Reliance Insurance Co., 10 

F.L.W. 612 (Fla. Nov. 27, 1985), this Court gave full effect 

to the escape clause contained in the lessor's insurance policy, 

and found that the policy did not cover the active tortfeasor/ 

lessee. 

Moreover, in Allstate Insurance Company of Canada vs. 

Value Rent-A-Car of Florida, 463 So. 2d 320 (Fla. 5th DCA 1985), 

the District Court gave full effect to an escape clause contained 

only in the rental agreement. In Allstate, the lessor's insurance 

policy "contained no provisions intended to reduce the limits 

provided for the lessee's benefit." - Id at 323. However, the 

lessor in its rental agreement with lessee did attempt to shift 

responsibility for primary coverage to the lessee by means of 

an escape clause and indemnity provision quite similar to those 

contained in the rental agreement sub judice. The Fifth District 

found the provisions of the rental agreement sufficient to show 

that the parties had contracted between themselves and that the 



lessee would be primarily responsible once the statutory finan- 

cial requirements were satisfied. Petitioner submits that an 

identical shifting of responsiblity to the lessee has occurred 

in the instant case. 

It is clear that SOUTHEASTERN insures only the lessor, 

the vicariously liable party, and does not insure the lessee, 

the active tortfeasor. By the terms of the rental agreement, 

the parties have contracted to shift primary responsibility to 

the lessee. State Farm, the lessee's carrier, is primarily 

liable to the full extent of its liability limits. 



CONCLUSION 

Based upon the foregoing reasons and citations of 

authority, petitioner respectfully requests this Court to 

quash the decision of the Third District Court of Appeal, and 

to reinstate the judgment of the trial court. 

Respectfully submitted, 
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