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UNDERWRITERS AT LaCONCORDE , as Subrogee 
of INTERNATIONAL AIRCRAFT SALES AND 
LEASING CORPORATION, ~etitioner/Cross-Respondent, 

VS. 

BARKETT, J. 

We granted review in this case because the decision below, . 

Underwriters at LaConcorde v. Airtech Services,. Inc., 468 So.2d 

386 (Fla. 3d DCA 1985) , directly and expressly conflicts with 

A. 0 .  Smith Harvestore Products, Inc. v. Suber Cattle Co., 416 

So.2d 1176 (Fla. 1st DCA 1982), Broward County v. ~attler, 400 

So.2d 1031 (Fla. 4th DCA 1981), and Fort Pierce Toyota, Inc. v. 

Wolf, 345 So.2d 348 (Fla. 4th DCA 1977). We have jurisdiction. 

Art. V, S 3(b) (3), Fla. Const. 

Subsequent to the Third District's decision in this case, 

we decided Argonaut, 474 So.2d 

212 (Fla. 1985). That case is controlling. Accordingly, we 

quash the decision below with directions to remand the cause to 

the trial court for the calculation of pre-judgment interest for 

Underwriters' out-of-pocket pecuniary loss. 

We decline to expand review from the conflict question to 

the issues raised by respondent which were the subject matter of 

the cross-appeal below. 

It is so ordered. 

McDONALD, C.J., and ADKINS, OVERTON, EHRLICH and SHAW, JJ., Concur 
BOYD, J., Concurs in part and dissents in part with an opinion 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 



BOYD, J;., concurr ing i n  p a r t  and d i s s e n t i n g  i n  p a r t .  

I agree  wi th  t h e  C o u r t ' s  a p p l i c a t i o n  of t h e  p r i n c i p l e  

s t a t e d  i n  our  r e c e n t  d e c i s i o n  of Argonaut Insurance Co. v  May 

Plumbing Co., 474 So.2d 2 1 2  (F l a .  1985) ,  t h a t  a  p l a i n t i f f  i s  

e n t i t l e d  t o  prejudgment i n t e r e s t  from t h e  d a t e  of t h e  l o s s  when 

t h e  v e r d i c t  has  t h e  e f f e c t  of f i x i n g  t h e  amount of damages with  

c e r t a i n t y  a s  of t h a t  c e r t a i n  p r i o r  d a t e .  However, i n  my view t h e  

ques t ion  of whether t h e  p l a i n t i f f  was e n t i t l e d  t o  prejudgment 

i n t e r e s t  i n  t h i s  ca se  i s  a  moot p o i n t  a s  t h e r e  was p r e j u d i c i a l  

e r r o r  r e q u i r i n g  r e v e r s a l  on o t h e r  grounds. 1 

By t h e  v e r d i c t  of t h e  ju ry ,  pe t i t i one r - r e sponden t  A i r t ech  

Se rv ice ,  I n c . ,  was found n e g l i g e n t  i n  t h e  p rov i s ion  of a i r c r a f t  

r e p a i r  s e r v i c e  performed on an a i r p l a n e  owned by I n t e r n a t i o n a l  

A i r c r a f t  Sa l e s  and Leasing,  Inc .  A i r t ech  Se rv ice  appealed t h e  

judgment rendered a g a i n s t  it, and t h e  s u b r o g e e - p l a i n t i f f ,  

r e f e r r e d  t o  i n  t h e  r eco rd  a s  "Underwriters a t  La Concorde," 

appealed t h e  t r i a l  c o u r t ' s  d e c i s i o n  no t  t o  award prejudgment 

i n t e r e s t .  The d i s t r i c t  c o u r t  of appeal  provided ex tens ive  

d i scuss ion  of  t h e  prejudgment i n t e r e s t  i s s u e  i n  reaching  t h e  

erroneous2 conclusion t h a t  prejudgment i n t e r e s t  was f o r  t h e  

jury t o  assess and t h a t  t h e  f a i l u r e  of t h e  p l a i n t i f f  t o  submit a  

w r i t t e n  ju ry  i n s t r u c t i o n  form j u s t i f i e d  t h e  t r i a l  c o u r t ' s  r e f u s a l  

t o  i n s t r u c t  t h e  ju ry  on t h e  ma t t e r .  

The ques t ion  of prejudgment i n t e r e s t  was c l e a r l y  a  

secondary o r  a n c i l l a r y  i s s u e  be fo re  t h e  a p p e l l a t e  c o u r t ,  a s  t h e  

l o s i n g  p a r t y  a t  t h e  t r i a l ,  A i r t ech  Se rv ice ,  was c l e a r l y  t h e  

primary aggrieved p a r t y  and on appea l  chal lenged t h e  l e g a l  

p r o p r i e t y  of any judgment being e n t e r e d  a g a i n s t  it a t  a l l .  Far  

from recogniz ing  Ai r t ech  Serv ice  a s  an aggrieved a p p e l l a n t ,  t h e  
/ 

1. Contrary t o  t h e  a s s e r t i o n s  i n  t h e  motion t o  d i smiss  
A i r t ech  S e r v i c e ' s  c ros s -no t i ce  of review, t h e  i s s u e s  r a i s e d  by 
such c ros s -no t i ce  a r e  proper ly  be fo re  t h e  Court .  

2. The ma jo r i ty  op in ion  cour teous ly  p o i n t s  o u t  t h a t  t h e  
d i s t r i c t  c o u r t ' s  d e c i s i o n  was rendered p r i o r  t o  t h i s  C o u r t ' s  
r e s o l u t i o n  of t h e  i s s u e  i n  Argonaut Insurance Co. v .  May Plumbing 
Co. However, t h e  op in ion  i n  Argonaut makes c l e a r  t h a t  our  
d e c i s i o n  was based on " t h e  s t a r e  d e c i s i s  c o n t r o l l i n g  e f f e c t  of 
Supreme Court  d e c i s i o n s  from t h e  p a s t  cen tury ,  c a s e s  from which 
t h i s  Court  has  never receded."  474 So.2d a t  2 1 4 .  Thus it i s  n o t  
u n f a i r ,  though it may be unkind, t o  r e f e r  t o  t h e  d i s t r i c t  c o u r t ' s  
conclusion a s  "erroneous."  



d i s t r i c t  cour t  of appeal even questioned whether A i r t e c h ' s  

"cross-appeal" was proper.  Then it gave s u p e r f i c i a l  and 

perfunctory cons idera t ion  t o  t h e  i s s u e s  r a i s e d  on appeal by 

Air tech  Service.  I f i n d  both of A i r t e c h ' s  a p p e l l a t e  arguments 

mer i tor ious  and would d i r e c t  r e v e r s a l .  

The a c t i o n  was brought by a  pa r ty  denominating i t s e l f  a s  

"Underwriters a t  La Concorde, a s  Subrogee of I n t e r n a t i o n a l  

A i r c r a f t  Sa les  and Leasing Corporation." By appropr ia te  

pleadings defendant Air tech  Service ,  Inc . ,  questioned whether t h e  

p l a i n t i f f  was a  l e g a l  person o r  e n t i t y  with capaci ty  t o  sue,  

sought t o  discover  t h e  i d e n t i t y  and na tu re  of t h e  p l a i n t i f f ,  and 

gave n o t i c e  t h a t  it questioned whether t h e  p l a i n t i f f  was such a  

l e g a l  person o r  e n t i t y  and t h a t  it would demand proof of same a t  

t r i a l .  See F la .  R.  Civ. Pro. 1 . 1 2 0 ( a ) .  - 

I t  i s  axiomatic t h a t  t h e  capaci ty  t o  sue i n  t h e  cour t s  of 

F lo r ida  a t t a c h e s  only t o  n a t u r a l  o r  l e g a l  persons.  See, e .g . ,  --  
Keehn v. Joseph C .  Mackey and Co., 4 2 0  So.2d 398 (Fla .  4th DCA 

1982);  39 F la .  J u r .  2d P a r t i e s  § 8 ( 1 9 8 2 ) .  Groups of n a t u r a l  persons 

not  tak ing  on t h e  corporate  form of a  sepa ra te  l e g a l  e n t i t y ,  such 

a s  pa r tne r sh ips  and unincorporated a s s o c i a t i o n s ,  a r e  not  l e g a l  

persons and do no t  have such capaci ty  unless  it i s  s p e c i a l l y  

conferred by s t a t u t e .  39 F l a .  J u r .  2d P a r t i e s  § 2 (1982).  ~t was not  

e s t ab l i shed  by competent, s u b s t a n t i a l  evidence a t  t r i a l  t h a t  

"Underwriters a t  La Concorde" was a  l e g a l  person e n t i t l e d  t o  

br ing  a  l e g a l  a c t i o n  i n  cour t .  

I t  appears from t h e  record t h a t  Underwriters a t  La 

Concorde i s  an unincorporated assoc ia t ion  of i n s u r e r s  and i s  not  

i t s e l f  an e n t i t y  engaged i n  t h e  business  of insurance o r  anything 

e l s e .  The d i s t r i c t  cour t  of appeal disposed of A i r t e c h ' s  

content ion on t h i s  po in t  by reference  t o  a u t h o r i t i e s  dea l ing  with 

t h e  concept of t h e  r e a l  pa r ty  i n  i n t e r e s t .  The i s s u e  i s  no t  

whether p l a i n t i f f  was t h e  r e a l  pa r ty  i n  i n t e r e s t ;  concededly, t h e  

i n s u r e r  who pa id  t h e  i n s u r e d ' s  casua l ty  l o s s  would be e n t i t l e d  t o  

br ing  t h e  negligence a c t i o n  i n  i t s  own name as  subrogee of t h e  

insured.  The i s s u e  i s  whether t h e  pa r ty  c a l l i n g  i t s e l f  



Underwr i te r s  a t  La Concorde was a  pe rson ,  n a t u r a l  o r  l e g a l ,  w i t h  

c a p a c i t y  t o  sue .  U n t i l  it i s  e s t a b l i s h e d  t h a t  t h e  p a r t y  b r i n g i n g  

t h e  a c t i o n  i s  a  pe r son ,  t h e  q u e s t i o n  o f  whether it i s  a  r e a l  

p a r t y  i n  i n t e r e s t  does  n o t  a r i s e .  

P l a i n t i f f  r e l i es  on s e c t i o n  624.04, F l o r i d a  S t a t u t e s  

(1979 ) ,  a s  suppo r t  f o r  t h e  p r o p o s i t i o n  t h a t  Underwr i te r s  a t  La 

Concorde i s  a  l e g a l  pe rson .  That  s t a t u t e  d e f i n e s  "person"  f o r  

purposes  of  t h e  F l o r i d a  Insurance  Code a s  fo l l ows :  

"Person"  i n c l u d e s  an  i n d i v i d u a l ,  i n s u r e r ,  
company, a s s o c i a t i o n ,  o r g a n i z a t i o n ,  Lloyds ,  s o c i e t y ,  
r e c i p r o c a l  i n s u r e r  o r  i n t e r i n s u r a n c e  exchange, 
p a r t n e r s h i p ,  s y n d i c a t e ,  b u s i n e s s  t r u s t ,  c o r p o r a t i o n ,  
a g e n t ,  g e n e r a l  a g e n t ,  b r o k e r ,  s o l i c i t o r ,  s e r v i c e  
r e p r e s e n t a t i v e ,  a d j u s t e r ,  and every  l e g a l  e n t i t y .  

However, t h e  f a c t  t h a t  t h e  s t a t u t e  g i v e s  a  broad d e f i n i t i o n  o f  

"person"  f o r  purposes  o f  t h e  many and v a r i o u s  r e g u l a t o r y  

p r o v i s i o n s  o f  t h e  F l o r i d a  Insurance  Code has  no th ing  whatsoever  

t o  do w i t h  a  p a r t y ' s  having t h e  c a p a c i t y  t o  sue  i n  F l o r i d a  

c o u r t s ,  which r e q u i r e s  t h a t  t h e  p l a i n t i f f  be a  n a t u r a l  o r  l e g a l  

person.  

There was t es t imony  t h a t  Underwr i te r s  a t  La Concorde i s  an 

o r g a n i z a t i o n  s i m i l a r  t o  L loyd ' s  of  London. I t  i s  a  m a t t e r  of  

common knowledge t h a t  L loyd ' s  o f  London i s  n o t  an i n s u r e r ,  nor  i s  

it a  l e g a l  e n t i t y .  I t  i s  an un incorpora ted  a s s o c i a t i o n  o f  

i n s u r e r s ,  t h e  purpose  of  which i s  merely t o  f a c i l i t a t e  b rokerage ,  

exchange, r e f e r r a l ,  and j o i n t  unde r t ak ing  o f  i n su rance  c o n t r a c t s  

by a c t u a l  i n s u r e r s .  Because t h e r e  was no proof  t h a t  t h e  

p l a i n t i f f  was a  pe r son ,  t h e  a p p e l l a t e  c o u r t  should  have r eve r sed .  

A i r t e c h  S e r v i c e ' s  o t h e r  c o n t e n t i o n  i s  t h a t  t h e  t r i a l  c o u r t  

e r r e d  i n  i n s t r u c t i n g  t h e  j u r y  t h a t  t h e  f a i l u r e  t o  fo l l ow  t h e  

p rocedures  s e t  f o r t h  i n  t h e  F e d e r a l  Av ia t i on  A u t h o r i t y ' s  

i n s p e c t i o n  r e g u l a t i o n s  c o n s t i t u t e d  neg l i gence  p e r  se. On appea l ,  

A i r t e c h ' s  s p e c i f i c  argument was t h a t  t h e  t r i a l  c o u r t  had g iven  an 

i n s t r u c t i o n  based on a  r e g u l a t i o n  n o t  i n  e f f e c t  a t  t h e  t i m e  o f  



the rendering of service.' The district court acknowledged that 

this mistake had been made, but found the error harmless on the 

ground that the substance of the instruction was consistent with 

the standards imposed by the administrative regulations in effect 

at the time of the repair work. I think the issue of the 

"negligence per sew instruction deserves a closer look. 

An instruction that defendant's conduct was "negligence 

per sen is proper if there was a violation of (1) a statute 

"designed to protect a particular class of persons from their 

inability to protect themselves," or (2) a statute "which 

establishes a duty to take precautions to protect a particular 

class of persons from a particular injury or type of injury." 

deJesus v. Seaboard Coastline Railroad Co., 281 So.2d 198, 201 

(Fla. 1973). It is true that the "negligence per sew concept has 

been expanded by some courts to include violations of 

administrative regulations as well as statutes. Florida Freight 

Terminals v. Cabanas, 354 So.2d 1222 (Fla. 3d DCA 1978). This 

treatment has been criticized, however, on the ground that 

administrative rules should not be raised "to the dignity of a 

penal statute or ordinance." Jackson v. Harsco Corp., 364 So.2d 

808, 810 (Fla. 3d DCA 1978)(Barkdull, J., concurring specially). 

The concept of "negligence per se" based on violations of 

statutes, ordinances, or rules must be applied carefully. Even 

when it is recognized that a violation of a statute, ordinance, 

or rule normally constitutes negligence, the application of the 

doctrine to support a jury instruction thereon may or may not be 

proper depending on the circumstances. See, e.g., Swoboda v. - 
United States, 662 F.2d 326 (5th Cir. 1981)(FAA1s violation of 

its own regulation was excusable under the circumstances and did 

not support a finding of negligence); Brown v. South Broward 

Hospital District, 402 So.2d 58 (Fla. 4th DCA 198l)(property 

3. To instruct the jury on negligence per se based on 
violation of a statute or ordinance imposing a higher duty than 
that imposed by the statute or ordinance in effect at the time of 
the conduct charged as negligent is error. Morrison Cafeterias 
Consolidated, Inc. v. Lee, 215 So.2d 491 (Fla. 1st DCA 1968). 



owner ' s  v i o l a t i o n  o f  b u i l d i n g  code d i d  n o t  suppo r t  f i n d i n g  of 

n e g l i g e n t  conduct  toward employee of  c o n t r a c t o r  working on 

p r e m i s e s ) .  Moreover, even a v i o l a t i o n  of  a  pena l  s t a t u t e  w i l l  

n o t  suppo r t  a  "pe r  sew i n s t r u c t i o n  o r  even be  admis s ib l e  w i thou t  

a  t h r e s h o l d  l e g a l  de t e rmina t i on  o f  a  c a u s a l  connec t ion  between 

t h e  s t a t u t o r y  v i o l a t i o n  and t h e  i n j u r y .  - See Brackin  v.  Boles ,  

452 So.2d 540 ( F l a .  1984 ) .  

The F. A. A.  r e g u l a t i o n s  i n  q u e s t i o n  p e r t a i n e d  t o  t h e  

requirement  t h a t  maintenance and r e p a i r s  performed i n  connect ion 

w i t h  r e q u i r e d  r e g u l a r ,  p e r i o d i c  maintenance and i n s p e c t i o n  

programs be c a r r i e d  o u t  accord ing  t o  t h e  maintenance and 

i n s p e c t i o n  manual adopted f o r  a  p a r t i c u l a r  a i r c r a f t .  The j u ry  

was i n s t r u c t e d  t h a t  i f  t h e  l and ing-gear  r e p a i r  performed by 

A i r t e c h  S e r v i c e  was n o t  accompanied by a s t ep-by-s tep  series of 

i n s p e c t i o n s  s e t  f o r t h  i n  t h e  maintenance manual, t h e n  A i r t e c h  was 

g u i l t y  of  neg l igence .  The i n s t r u c t i o n s  had t h e  e f f e c t  o f  

r e q u i r i n g  t h e  j u ry  t o  app ly  t h e  requ i rements  i n  t h e  i n s p e c t i o n  

manual submi t ted  t o  them t o  t h e  d e f e n d a n t ' s  r e p a i r  s e r v i c e  

provided p r i o r  t o  t h e  c r a s h .  The problem w i t h  t h i s ,  a s  de fendan t  

argued i n  t h e  c o u r t s  below and a rgues  h e r e ,  i s  t h a t  t h e  lessee i n  

pos se s s ion  of  t h e  a i r c r a f t  b rought  it t o  A i r t e c h  S e r v i c e  f o r  

c o r r e c t i o n  o f  a  p a r t i c u l a r  problem and n o t  f o r  r o u t i n e ,  p e r i o d i c ,  

o r  p r o g r e s s i v e  maintenance and i n s p e c t i o n  s e r v i c e s .  Because t h e  

customer had n o t  r eques t ed  an  i n s p e c t i o n  i n  accordance w i t h  t h e  

p e r i o d i c  i n s p e c t i o n  manual o r  any p o r t i o n  t h e r e o f ,  no such 

r o u t i n e  o r  p e r i o d i c  i n s p e c t i o n  was performed by A i r t e c h  Se rv i ce .  

There fore  it was u n f a i r  t o  i n s t r u c t  t h e  j u r y  t h a t  de f endan t  was 

r e q u i r e d  t o  perform an i n s p e c t i o n  i n  accordance w i t h  t h e  

p rocedures  se t  f o r t h  i n  t h e  manual and t h a t  i f  it f a i l e d  t o  do 

s o ,  it w a s  g u i l t y  of  neg l igence .  The i n s t r u c t i o n  was n o t  based 

on any requ i rements  i n  t h e  F. A .  A.  r e g u l a t i o n s ,  a c c u r a t e l y  r ead  

and p r o p e r l y  unders tood.  The e r roneous  i n s t r u c t i o n  r e l i e v e d  t h e  

j u ry  o f  t h e  burden of  examining t h e  ev idence  of  neg l i gence  and 

app ly ing  o r d i n a r y  r ea son ,  l o g i c ,  and common s e n s e  t h e r e t o .  The 

e f f e c t  o f  t h e  i n s t r u c t i o n  was t o  ho ld  t h e  defendan t  s t r i c t l y  



liable for the malfunction of the landing gear simply because it 

had performed repair service to the landing gear. The landing 

gear has many components and features and the defendant did not 

undertake to perform an overall inspection of the entire landing 

gear. The mere possibility that a defendant's repair work may 

have been negligent and may have had some connection with a 

subsequent landing gear malfunction is not sufficient to 

establish negligence and causation. - See, e.g., Raritan Trucking 

Corp. v. Aero Commander, Inc., 458 F.2d 1106 (3d Cir. 1972). 

Here there may have been sufficient evidence to support the 

jury's verdict even absent the erroneously admitted exhibits and 

the erroneously given instructions, but we cannot tell with 

certainty what effect the errors had so they cannot be deemed 

harmless. 

I would quash the decision of the district court of appeal 

and direct that the judgment be reversed on both of the foregoing 

separate and independent grounds. 
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