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STATEMENT OF THE CASE 

P r e l i m i n a r y  S t a t e m e n t  

C o u n s e l  f o r  t h e  R e s p o n d e n t I C r o s s - P e t i t i o n e r ,  CHARLES WESLEY 

PRICE ( " P r i c e " ) ,  o b j e c t s  t o  t h e  i n c l u s i o n  o f  c e r t a i n  m a t t e r s  i n  

t h e  S t a t e ' s  m e r i t  b r i e f  a t  p a g e s  2  a n d  3 .  I n  p a r t i c u l a r ,  t h e  

S t a t e  r e c i t e s  as " e v i d e n c e "  t h e  s t a t e m e n t s  made i n  an  i n f o r m a l  

8 - p a g e  u n a u t h e n t i c a t e d  c o p y  o f  a  t a p e  r e c o r d e d  j a i l  i n t e r v i e w  o f  

S o n y a  W h i t l o w  M i l l e r ,  w h i c h  was n e v e r  p l a c e d  i n t o  e v i d e n c e  o r  

r e f e r r e d  t o  a t  e i t h e r  o f  t h e  t w o  t r i a l s  i n  t h i s  c a u s e .  [ S e e  

E v i d e n c e  V o l u m e  o f  T r i a l  C o u r t  R e c o r d  on A p p e a l ,  D o c u m e n t  2, 

f i l e d  A p r i l  5, 1 9 8 2 1 .  I t  a p p e a r s  t h a t  t h i s  i n f o r m a l  8 - p a g e  c o p y  

was f i l e d  b y  t h e  S t a t e  a t  some t y p e  o f  h e a r i n g  ( n o t  a  t r i a l )  on  

A p r i l  5, 1 9 8 2 .  A c c o r d i n g l y ,  P r i c e  w o u l d  f u r n i s h  t h e  f o l l o w i n g  

s t a t e m e n t s  o f  c a s e  a n d  f a c t s :  

The Case  

A c t i n g  on  t h e  s u s p i c i o n  t h a t  P r i c e  was i n v o l v e d  i n  a  

b u r g l a r y  a n d  a t t e m p t e d  m u r d e r  t w o  d a y s  e a r l i e r ,  s e v e r a l  SWAT t e a m  

members o f  t h e  O r l a n d o  P o l i c e  D e p a r t m e n t  o b t a i n e d - a  s e a r c h  

w a r r a n t  o n  May 22, 1981 ,  a u t h o r i z i n g  t h e  s e i z u r e  o f  a  .22 c a l i b e r  

p i s t o l  f r o m  P r i c e ' s  j o i n t l y - l e a s e d  a p a r t m e n t .  ( S e e  R e c o r d  on  

A p p e a l  " E v i d e n c e "  Vo lume ,  E x h i b i t  ' lBN t o  S e a r c h  W a r r a n t  f i l e d  May 

3, 1 9 8 2 ) .  An O f f i c e r  G a u l t e t t  t e s t i f i e d  t h a t  P r i c e  llwas 

c o n s i d e r e d  a rmed  a n d  d a n g e r o u s "  ( R  1 9 ) ,  a c c o r d i n g  t o  t h e i r  s o u r c e  

o f  i n f o r m a t i o n ,  S o n y a  W h i t l o w  M i l l e r  ( " M i l l e r " ) .  ( R  2 3 ) .  A t  

a b o u t  9 :00  t h a t  e v e n i n g  o f  May 22, 1 9 8 1 ,  t h e  SWAT t e a m  members 

b u r s t  i n t o  t h e  a p a r t m e n t  r e n t e d  j o i n t l y  P r i c e  and  R o b e r t  A l l a n  

P a r k e r .  ( R  7->9, 30, 6 ) .  A f t e r  k i c k i n g  t h e  d o o r  o f  t h e  



a p a r t m e n t  i n  (R 20, 2 2 ) ,  t h e  SWAT team came upon  f i v e  p e r s o n s  i n  

t h e  a p a r t m e n t ,  i n c l u d i n g  t w o  f e m a l e s  and t h r e e  m a l e s .  (R 52-53 ,  

84.). A c c o r d i n g  t o  SWAT team O f f i c e r  R i c h a r d  G r i m ,  G r i m  " l o o k e d  

r i g h t  i n t o  t h e  l i v i n g  room," and saw P r i c e  s i t t i n g  i n  a  c h a i r  up 

a g a i n s t  a  s l i d i n g  g l a s s  d o o r  p u r p o r t e d l y  p o i n t i n g  an a u t o m a t i c  

r i f l e  o r  handgun  a t  h i m .  (R 9 ) .  Upon s e e i n g  t h i s ,  G r i m  y e l l e d  

"Gun" and s h o t  a t  P r i c e ,  h i t t i n g  t h e  c h a i r  and  p l a c i n g  some 

s h r a p n e l  i n  P r i c e ' s  s i d e .  (R 9 - 1 0 ) .  However ,  t h e  a c c o m p a n y i n g  

o f f i c e r s  n e v e r  saw P r i c e  w i t h  a  gun  i n  h i s  hand .  (R 23, 3 1 ) .  

As t h e  f i v e  p e r s o n s  w e r e  l y i n g  down on  t h e  f l o o r  i n  a  p r o n e  

p o s i t i o n  i n  c u s t o d y ,  O f f i c e r  M i c h a e l  Wenger s e i z e d  w h a t  a p p e a r e d  

t o  be  t h e  .22 c a l i b e r  handgun  t h a t  P r i c e  h a d  been  p u r p o r t e d l y  

h o l d i n g .  N o n e t h e l e s s ,  Wenger c o n t i n u e d  h i s  s e a r c h  t h r o u g h o u t  t h e  

a p a r t m e n t  o n  t h e  p r e m i s e  t h a t  he " d i d  n o t  know" t h a t  t h e  .22 

handgun  f o u n d  was t h e  "same1' .22 c a l i b e r  gun  he was l o o k i n g  f o r  

p u r s u a n t  t o  t h e  s e a r c h  w a r r a n t .  (R 3 1 ) .  A t  t h e  " c o n c l u s i o n "  o f  

t h e i r  s e a r c h ,  Wenger c l a i m e d  he  saw some w h i t e  t a b l e t s  t h r o u g h  

t h e  t o p  o f  a  w h i t e  and  b l u e  s h o p p i n g  bag  c o n t a i n i n g  7  o r  8  s m a l l  

c l e a r  p l a s t i c  bags  i n  t h e  l i v i n g  room, and s e a r c h e d  and  s e i z e d  

t h e  c o n t e n t s .  ( R  3 1 - 3 4 ) .  Wenger t h o u g h t  t h e s e  t o  be Q u a a l u d e s  

b e c a u s e  o f  i n f o r m a t i o n  he a l r e a d y  h a d  f r o m  Ms. M i l l e r .  (R 3 6 - 3 7 ) .  

The s h o p p i n g  b a g  h a d  c o n t a i n e d  643  p i l l s ,  l a t e r  d e t e r m i n e d  t o  be  

m e t h a q u a l o n e .  (R 63-64 ,  2 0 0 - 2 2 1 ) .  However ,  t h e  SWAT team 

s e a r c h e d  P r i c e  b u t  f o u n d  n o  c o n t r a b a n d  on  h i s  p e r s o n .  (R 8 4 - 8 5 ) .  

The p o l i c e  f o u n d  n o  u s a b l e  p r i n t s  on  t h e  s h o p p i n g  bag .  ( R  83, 

6 0 ) .  



P r i c e  was 29 y e a r s  o f  age,  and  h a d  b e e n  t h e n  e m p l o y e d  

t h r o u g h  t h e  I r o n w o r k e r ' s  U n i o n  as a  f o r e m a n  on  v a r i o u s  

c o n s t r u c t i o n  p r o j e c t s .  (R 268 -269 ,  2 5 8 - 2 5 9 ) .  

A b o u t  t h r e e  m o n t h s  a f t e r  t h e  s e a r c h ,  on A u g u s t  14 ,  1981 ,  

P r i c e  was c h a r g e d  b y  I n f o r m a t i o n  w i t h  t h e  May 20, 1 9 8 1  

b u r g l a r y l a t t e m p t e d  m u r d e r  o f f e n s e s  t h a t  s e r v e d  as b a s i s  f o r  t h e  

May 22, 1 9 8 1  s e a r c h  a t  t h e  a p a r t m e n t .  (R 4 8 5 - 4 8 6 ) .  A f t e r  a  

t r i a l  o f  t h e s e  b u r g l a r y l a t t e m p t e d  m u r d e r  c h a r g e s ,  j u d g m e n t s  o f  

a c q u i t t a l  w e r e  e n t e r e d  o n  November  4, 1 9 8 1  as t o  a l l  c o u n t s ,  

a d j u d i c a t i n g  P r i c e  " n o t  g u i l t y . "  (R 4 8 8 ) .  

A l m o s t  f i v e  m o n t h s  a f t e r  t h e  May 22, 1 9 8 2  s e a r c h  a t  w h i c h  

t h e  6 4 3  p i l l s  w e r e  d i s c o v e r e d ,  P r i c e  was a r r e s t e d  a n d  c h a r g e d  i n  

t h e  c a s e  - s u b  j u d i c e  on  O c t o b e r  15 ,  1 9 8 1  w i t h  T r a f f i c k i n g  i n  

M e t h a q u a l o n e  and  A g g r a v a t e d  A s s a u l t  ( b y  s u p p o s e d l y  p o i n t i n g  a  

h a n d g u n  a t  O f f i c e r  G r i m  as t h e  SWAT t e a m  b u r s t  i n ) .  (R 371,  3 6 6 ) .  

The S t a t e  A t t o r n e y ' s  O f f i c e  s u b s e q u e n t l y  n o l - p r o s s e d  t h e  

a g g r a v a t e d  a s s a u l t  c o u n t  f o r  " i n s u f f i c i e n t  e v i d e n c e . "  (R 4 4 8 ) .  

A  f i r s t  j u r y  t r i a l  o f  t h i s  t r a f f i c k i n g  c a u s e  t o o k  p l a c e  on  

May 6, 1 9 8 2  b e f o r e  t h e  H o n o r a b l e  L o n  S. C o r n e l i u s ,  J r . ,  C i r c u i t  

J u d g e  f o r  O r a n g e  C o u n t y .  (R 463;  S e c o n d  S u p p l e m e n t a l  R e c o r d  a t  

Page  1). A f t e r  s i x  ( 6 )  s t a t e  w i t n e s s e s  a n d  n o  d e f e n s e  w i t n e s s e s  

w e r e  p r e s e n t e d ,  a  m i s t r i a l  was d e c l a r e d .  (R 4 6 3 ) .  

A  s e c o n d  t r i a l  o f  t h e  t r a f f i c k i n g  c a s e  t o o k  p l a c e  a l m o s t  t w o  

y e a r s  l a t e r  o n  M a r c h  1 2  - 14 ,  1 9 8 4  b e f o r e  t h e  H o n o r a b l e  Ted  P. 

Co leman,  C i r c u i t  J u d g e  f o r  O r a n g e  C o u n t y .  (R 4 2 6 ) .  S e v e n  

p r o s e c u t i o n  w i t n e s s e s  and  t h r e e  d e f e n s e  w i t n e s s e s  h a d  t e s t i f i e d  

a t  t h e  s e c o n d  t r i a l .  (R 4 2 6 - 4 2 8 ) .  A f t e r  h e a r i n g  a r g u m e n t s  o f  



c o u n s e l  and r e c e i v i n g  i n s t r u c t i o n s  on  t h e  l a w ,  t h e  j u r y  r e t u r n e d  

w i t h  a  v e r d i c t  f i n d i n g  P r i c e  " g u i l t y "  o f  t h e  l e s s e r - i n c l u d e d  

c h a r g e  o f  a t t e m p t e d  t r a f f i c k i n g  i n  m e t h a q u a l o n e ,  b a s e d  upon  C o u n t  

I o f  t h e  i n f o r m a t i o n .  (R 428, 3 5 0 - 3 5 1 ) .  

Two weeks a f t e r  t h e  t r a f f i c k i n g  t r i a l ,  on  M a r c h  28, 1984,  a  

s e n t e n c i n g  h e a r i n g  was h e l d  b e f o r e  Judge  Co leman.  (R 3 5 7 ) .  The 

p r e s u m p t i v e  s e n t e n c e  f o r  P r i c e  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s  

h a d  b e e n  c a l c u l a t e d  a t  " c o m m u n i t y  c o n t r o l  o r  1 2  t o  30  m o n t h s . "  

(R 4 3 8 ) .  N o t w i t h s t a n d i n g ,  J u d g e  Co leman  i m p o s e d  a  t w e l v e  ( 1 2 )  

y e a r  s e n t e n c e  o f  i m p r i s o n m e n t  f o r  P r i c e  on t h e  a t t e m p t e d  

t r a f f i c k i n g  i n  m e t h a q u a l o n e  c o n v i c t i o n ,  f i v e  t i m e s  P r i c e ' s  

maximum p r e s u m p t i v e  s e n t e n c e .  (R 4 3 8 ) .  

I m m e d i a t e l y  a f t e r  b e i n g  s e n t e n c e d  on M a r c h  28, 1984,  P r i c e  

f i l e d  a  t i m e l y  n o t i c e  o f  a p p e a l  f r o m  h i s  c o n v i c t i o n  and  s e n t e n c e  

t h a t  same d a t e .  (R 4 4 3 ) .  

I n  h i s  d i r e c t  a p p e a l  o f  t h e  a t t e m p t e d  t r a f f i c k i n g  c o n v i c t i o n  

t o  t h e  F i f t h  D i s t r i c t ,  P r i c e  a r g u e d  f i v e  p o i n t s .  On May 23, 

1984,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  r e v e r s e d  P r i c e ' s  

c o n v i c t i o n  f o r  a  new t r i a l ,  h o l d i n g  t h a t  t h e  S t a t e  h a d  i m p r o p e r l y  

i n t r o d u c e d  i t s  k e y  w i t n e s s ' s  ( M i l l e r ' s )  p r i o r  i n c o n s i s t e n t  

s t a t e m e n t s  and  e x p l a n a t i o n  why she " l i e d u  on  h e r  d i r e c t  

e x a m i n a t i o n .  P r i c e  v.  S t a t e ,  469 So.2d 210 ( F l a .  5 t h  DCA, 1 9 8 5 ) .  

The S t a t e  n e v e r  f i l e d  a  m o t i o n  f o r  r e h e a r i n g  o r  r e c o n s i d e r a t i o n  

o f  t h e  r e v e r s a l  d e c i s i o n  i n  t h e  F i f t h  D i s t r i c t .  

On ( M o n d a y )  J u n e  24, 1985,  32 d a y s  a f t e r  r e n d i t i o n  o f  t h e  

F i f t h  D i s t r i c t ' s  p a n e l  d e c i s i o n  - s u b  j u d i c e ,  t h e  S t a t e  f i l e d  i t s  

n o t i c e  o f  i n t e n t i o n  t o  i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  



j u r i s d i c t i o n  o n  t h e  b a s i s  o f  an " e x p r e s s  a n d  d i r e c t  c o n f l i c t "  

w i t h  t h e  t w o  S e c o n d  D i s t r i c t  d e c i s i o n s ,  B e l l  v .  S t a t e ,  4 7 3  So.2d 

7 3 4  ( F l a .  2 n d  DCA, 1 9 8 5 )  and  S l o a n  v . S t a t e ,  4 7 2  So.2d 4 8 8  ( F l a .  

2 n d  DCA, 1 9 8 5 ) .  On J u n e  26, 1985 ,  P r i c e  f i l e d  h i s  c r o s s - n o t i c e  

s e e k i n g  r e v i e w  o n  a  r e l a t e d  p o i n t  d u e  t o  c o n f l i c t  w i t h  d i f f e r e n t  

c a s e s .  Howeve r ,  t h e  B e l l  and  S l o a n  o p i n i o n s  w e r e  n e i t h e r  

r e n d e r e d  n o r  f i n a l  when t h e  S t a t e  f i l e d  i t s  n o t i c e  f o r  c o n f l i c t  

r e v i e w  i n  t h i s  c a u s e  and  j u r i s d i c t i o n a l  b r i e f ,  s i n c e  t i m e l y  

p e t i t i o n s  f o r  r e h e a r i n g  w e r e  t h e n  f i l e d  a n d  p e n d i n g  i n  t h e  S e c o n d  

D i s t r i c t  b y  B e l l  and  S l o a n  on  J u n e  14 ,  1 9 8 5  and  J u n e  11, 1 9 8 5 ,  

r e s p e c t i v e l y .  

S u b s e q u e n t l y ,  o n  J u l y  19 ,  1 9 8 5  and  J u l y  10 ,  1 9 8 5 ,  t h e  S e c o n d  

D i s t r i c t  e n t e r e d  f i n a l  o r d e r s  i n  B e l l  and  S l o a n ,  r e s p e c t i v e l y ,  

m o d i f y i n g  t h e  o r i g i n a l  - B e l l  d e c i s i o n  and  d e n y i n g  a  r e h e a r i n g .  

See 1 0  FLW 1 7 6 5  ( F l a .  2 n d  DCA, d e c i s i o n  f i l e d  J u l y  19,  1 9 8 5 ) ;  472  

So.2d 4 8 8  ( F l a .  2 n d  DCA, 1 9 8 5 ) .  

On J a n u a r y  29,  1 9 8 6  t h i s  C o u r t  e n t e r e d  an  o r d e r  a c c e p t i n g  

j u r i s d i c t i o n  o n  b o t h  t h e  S t a t e ' s  P e t i t i o n  and  P r i c e ' s  

C r o s s - P e t i  t i o n .  



STATEMENT OF FACTS 

A t  t h e  s e c o n d  t r i a l  o n  t h e  m e t h a q u a l o n e  t r a f f i c k i n g  c h a r g e  

t a k i n g  p l a c e  on  M a r c h  1 2 t h  t h r o u g h  1 4 t h ,  1 9 8 4  b e f o r e  t h e  

H o n o r a b l e  Ted  P .  Co leman ,  t h e  f o l l o w i n g  e v i d e n c e  was p r e s e n t e d :  

S o n y a  W h i t l o w  M i l l e r  t e s t i f i e d  as t h e  S t a t e ' s  k e y  w i t n e s s  

a g a i n s t  P r i c e .  She w o r k e d  as a  t o p l e s s  d a n c e r  i n  a  t o p l e s s  b a r .  

( R  1 3 2 - 1 3 4 ) .  M i l l e r  s t a t e d  a t  t h e  s e c o n d  t r i a l  t h a t  s h e  was 

a s k e d  b y  O f f i c e r  C u n n i n g h a m  on  t h e  n i g h t  i n  q u e s t i o n  (May  22, 

1 9 8 1 )  t o  go  i n t o  t h e  a p a r t m e n t  o n l y  t o  make s u r e  P r i c e  was t h e r e .  

( R  8 8 ) .  P r i c e  a n s w e r e d  t h e  d o o r  and  M i l l e r  w a l k e d  i n ,  t e l l i n g  

h i m  t h a t  s h e  n e e d e d  t w o  Q u a a l u d e s .  ( R  148 ,  9 0 ) .  A c c o r d i n g  t o  

M i l l e r ,  P r i c e  t h e n  p i c k e d  u p  a  p l a s t i c  s h o p p i n g  b a g  f r o m  

u n d e r n e a t h  t h e  c o f f e e  t a b l e  i n  t h e  l i v i n g  room,  and  t h e y  b o t h  

w a l k e d  b a c k  i n t o  t h e  b e d r o o m  w i t h  P r i c e  c a r r y i n g  t h e  bag .  ( R  

1 4 7 - 1 4 9 ,  9 1 - 9 2 ) .  P r i c e  r e a c h e d  i n t o  t h e  bag,  t o o k  t w o  Q u a a l u d e s  

o u t ,  and  h a n d e d  t h e m  t o  M i l l e r .  ( R  92, 1 4 9 ) .  M i l l e r  s t u c k  t h e m  

i n  h e r  b a c k  p o c k e t ,  a n d  w a l k e d  o u t  t h e  d o o r  a n d  l e f t .  ( R  93, 

1 4 9 ) .  She d i d  n o t  p a y  P r i c e  s i n c e  h e  d i d  n o t  a s k  f o r  a n y  p a y m e n t .  

( R  9 3 ) .  

D u r i n g  M i l l e r ' s  d i r e c t  e x a m i n a t i o n  a t  t h i s  t r i a l ,  t h e  

p r o s e c u t o r  a s k e d  h e r  i f  s h e  h a d  g i v e n  p r i o r  s t a t e m e n t s  u n d e r  o a t h  

a b o u t  t h i s  b e f o r e ,  and  i f  s h e  h a d  e v e r  t o l d  a  d i f f e r e n t  s t o r y .  

( R  9 4 - 9 5 ) .  P r i c e ' s  c o u n s e l  i m m e d i a t e l y  o b j e c t e d .  ( R  9 5 ) .  A f t e r  

t h e  t r i a l  j u d g e  o v e r r u l e d  P r i c e ' s  o b j e c t i o n ,  M i l l e r  r e s p o n d e d  

t h a t  s h e  h a d  n o t  t o l d  t h e  same s t o r y  e a r l i e r  b e c a u s e  h e r  " l i f e  

was i n  d a n g e r . "  ( R  9 4 - 9 5 ) .  The p r o s e c u t o r  t h e r e a f t e r  a s k e d  

M i l l e r  i f  someone h a d  c o m m u n i c a t e d  a  t h r e a t  t o  h e r  i f  s h e  d i d n ' t  



l i e  i n  t h e  P r i c e ' s  Q u a a l u d e  c a s e  - s u b  j u d i c e .  ( R  9 6 ) .  M i l l e r  

r e s p o n d e d  o v e r  P r i c e ' s  r e p e a t e d  r e q u e s t s  f o r  a  m i s t r i a l  t h a t  i n  

November 1 9 8 1  a t  t h e  Orange C o u n t y  C o u r t h o u s e  a  James E l l i o t  h a d  

c o m m u n i c a t e d  a  t h r e a t  t o  h e r  t h a t  i f  s h e  d i d  n o t  l i e  i n  P r i c e ' s  

Q u a a l u d e  p o s s e s s i o n  c a s e  ( R  96, 103 ) ,  she " w o u l d  be a  dead  

p e r s o n . "  ( R  1 0 4 ) .  A c c o r d i n g  t o  W h i t l o w ,  s h e  was w a r n e d  b y  James 

E l l i o t ,  " I ' d  be s h o t ,  he f l a t  t o l d  me t h a t ,  and s a i d  h e ' d  be t h e  

one t o  p u l l  t h e  t r i g g e r . "  ( R  1 0 7 ) .  L a t e r ,  i n  May o f  1982,  

E l l i o t  j u s t  t o l d  h e r  t h a t  she was " n o t  s u p p o s e d  t o  t e s t i f y . "  ( R  

1 1 2 ) .  M i l l e r  s t a t e d  t h a t  i t  was b e c a u s e  o f  t h e s e  c l a i m e d  t h r e a t s  

f r o m  E l l i o t  t h a t  she  " l i e d  on b e h a l f  o f  [ P r i c e ] "  t w i c e  i n  t w o  

d i f f e r e n t  p r o c e e d i n g s ,  i n c l u d i n g  P r i c e ' s  f i r s t  t r i a l  i n  t h i s  

c a u s e .  ( R  1 5 8 - 1 5 9 ) .  And she  was c h a r g e d  w i t h  p e r j u r y  f o r  

" l y i n g "  i n  t h e s e  p r o c e e d i n g s .  ( R  1 5 9 - 1 6 0 ) .  However,  M i l l e r  

e m p h a s i z e d  d u r i n g  t h e  t r i a l  t h a t  i t  was - n o t  P r i c e  who t h r e a t e n e d  

h e r ,  o n l y  J immy E l l i o t  had.  ( R  9 6 ) .  P r i c e ' s  c o u n s e l  s t r e n u o u s l y  

a r g u e d  t h a t  t h e r e  was a b s o l u t e l y  n o  e v i d e n c e  t h a t  E l l i o t ' s  

" t h r e a t s "  h a d  i n  a n y  way emana ted  f r o m  P r i c e ,  b u t  M i l l e r ' s  

t e s t i m o n y  as t o  t h e s e  " t h r e a t s u  c r e a t e s  a  f a l s e  i m p r e s s i o n  o n  t h e  

j u r y  t h a t  E l l i o t  was i n  f a c t  P r i c e ' s  a g e n t ,  c a u s i n g  h i m  s e r i o u s  

p r e j u d i c e  on  t h e  t r a f f i c k i n g  i n  Q u a a l u d e s  c h a r g e .  ( R  9 8 ) .  

However,  t h e  p r o s e c u t o r  e x p r e s s l y  s t a t e d  t h a t  he  was - n o t  

o f f e r i n g  [ i t ]  as e v i d e n c e - i n - c h i e f  o f  P r i c e ' s  g u i l t ,  b u t  r a t h e r  

o n l y  t o  ' e x p l a i n 1 '  why M i l l e r  had  g i v e n  p r i o r  i n c o n s i s t e n t  

t e s t i m o n y .  ( R  9 8 ) .  

However,  P r i c e ' s  c o u n s e l  s t a t e d  he  h a d  p l a n n e d  - n o t  t o  t r y  t o  

impeach  M i l l e r  w i t h  h e r  p r i o r  i n c o n s i s t e n t  t e s t i m o n y ,  b u t  r a t h e r  



t o  i m p e a c h  h e r  t e s t i m o n y  o n l y  " w i t h  g e n e r a l  c h a r a c t e r ,  

r e p u t a t i o n ,  w h a t  o t h e r  w i t n e s s e s  know a b o u t  h e r  r e p u t a t i o n . "  (R 

I n  c o n s i d e r i n g  t h e  o b j e c t i o n  a n d  r e q u e s t  f o r  a  m i s t r i a l ,  t h e  

t r i a l  j u d g e  e x p r e s s e d :  

"You mean b y  t h e  s i m p l e  e x p e d i e n t  o f  a  t h i r d  
p e r s o n ,  c a l l  a  w i t n e s s  and  t h r e a t e n  t hem,  can  
e f f e c t i v e l y  e l i m i n a t e  t h a t  w i t n e s s  f r o m  a  t r i a l  ." 
(R 9 7 ) .  

J u d g e  Co leman e v e n t u a l l y  d e n i e d  P r i c e ' s  m o t i o n  f o r  a  m i s t r i a l ,  

h o l d i n g ,  " G o i n g  t o  p e r m i t  t h e  l i n e  o f  i n q u i r y  t o  t a k e  my c h a n c e s . "  

On M i l l e r ' s  c r o s s - e x a m i n a t i o n ,  she  s t a t e d  t h a t  s h e  h a d  

r e c e n t l y  t e s t i f i e d  i n  an ( u n r e l a t e d )  c a s e  a g a i n s t  James E l l i o t  

f o r  r o b b e r y  (R 1 1 4 - 1 1 5 ) ,  as p a r t  o f  h e r  p l e a  b a r g a i n  " d e a l "  w i t h  

t h e  S t a t e  i n  a  p e r j u r y  c a s e  f i l e d  a g a i n s t  h e r  b e f o r e  J u d g e  

M i c h a e l  F. C y c m a n i c k .  (R 1 5 1 ) .  The j u r y  t h e r e a f t e r  i n  E l l i o t ' s  

t r i a l  h a d  t o t a l l y  d i s r e g a r d e d  h e r  t e s t i m o n y  and  f o u n d  E l l i o t  ' ' n o t  

g u i l t y . "  ( R  1 1 5 ) .  M i l l e r  was t h e n  a s k e d  b y  P r i c e ' s  c o u n s e l  i f  

s h e  was " c e r t a i n  t h a t  i t  w a s n ' t  M r .  E l l i o t  t h r e a t e n i n g  h e r  a b o u t  

t e s t i f y i n g  a g a i n s t  - h i m  ( E l l i o t ) "  i n  t h a t  r o b b e r y  t r i a l ,  a n d  s h e  

a n s w e r e d ,  "I w o u l d n ' t  r e a l l y  c a r e  i f  i t  was o r  n o t . "  (R 1 1 5 ) .  

P r i c e ' s  c o u n s e l  a s k e d  h e r  i f  " i t  d i d n ' t  w o r r y  [ h e r ] , "  and  s h e  

a n s w e r e d  "No."  (R 1 1 5 ) .  She was n e x t  q u e s t i o n e d ,  ''So t h e  

t h r e a t s  t h a t  y o u ' r e  t a l k i n g  a b o u t  d i d n ' t  c a u s e  y o u  t o  l i e  b e f o r e ,  

i s  t h a t  w h a t  y o u ' r e  t e l l i n g  us,"  and  W h i t l o w  r e s p o n d e d ,  "No." - (R 

1 1 5 - 1 1 6 ) .  M i l l e r  a l s o  a d m i t t e d  t h a t  s h e  d i d  - n o t  s e e k  a n y  h e l p  o r  

a s s i s t a n c e  f r o m  a n y  l a w  e n f o r c e m e n t  a g e n c y  a b o u t  t h e  " t h r e a t . "  

(R 1 1 6 - 1 1 7 ) .  N o t w i t h s t a n d i n g ,  M i l l e r  c l a i m e d  a t  t h e  s e c o n d  t r i a l  



t h a t  s h e  " k n e w "  t h a t  P r i c e  and  James E l l i o t  h a d  l i v e d  t o g e t h e r  as 

r o o m m a t e s  a n d  w e r e  " f r i e n d s  ." ( R  1 0 8 - 1 0 9  .l 

M i l l e r  f u r t h e r  m e n t i o n e d  t h a t  a b o u t  t w o  o r  t h r e e  weeks 

b e f o r e  t h a t  ( s e c o n d )  t r i a l ,  s h e  saw P r i c e  a n d  h i s  b r o t h e r  i n  a  

c o c k t a i l  l o u n g e  c a l l e d  t h e  " F o x  H u n t e r . "  ( R  141 ,  1 4 3 ) .  She  was 

t h e n  t a l k i n g  o n  a  m i c r o p h o n e ,  ' ' g o o f i n g  o f f  ." ( R  1 4 2 ) .  I n  a  

c o n v e r s a t i o n  a t  t h a t  t i m e ,  M i l l e r  and  P r i c e  j u s t  s a i d  " h i  and  

b y e u  t o  e a c h  o t h e r .  (R 1 4 2 ) .  When a s k e d  i f  P r i c e  t h r e a t e n e d  h e r  

i n  a n y  way, s h e  t e s t i f i e d ,  "No." ( R  1 4 3 ) .  

P r i c e ' s  c r o s s - e x a m i n a t i o n  o f  M i l l e r  f o c u s e d  o n  h e r  p r i o r  

t e s t i m o n y  a t  h i s  f i r s t  t r i a l  o f  t h i s  c a u s e  o n  May 6, 1 9 8 2 .  ( R  

121 -129 ,  1 5 1 - 1 5 8 ) .  A t  t h a t  f i r s t  t r i a l  s h e  h a d  b e e n  " u n d e r  

c r i m i n a l  p r o s e c u t i o n  f o r  p e r j u r y , "  and  a t  t h a t  t i m e  u n d e r s t o o d  

w h a t  t h e  p e n a l t i e s  f o r  p e r j u r y  we re .  ( R  1 1 8 ) .  M i l l e r  h a d  

t e s t i f i e d  a t  t h a t  f i r s t  t r i a l  t h a t  u n d e r  " p o l i c e  p r e s s u r e "  s h e  

was a s k e d  s i m p l y  t o  g o  i n  t h e  G r e e n t r e e  A p a r t m e n t s  t o  s e e  i f  

P r i c e  was i n  t h e r e .  ( S e c o n d  S u p p l e m e n t a l  R e c o r d  a t  Pages  42, 1 9 ) .  

She  w e n t  i n s i d e ,  a n d  saw P r i c e .  ( I d .  a t  Page  2 0 ) .  A c c o r d i n g  t o  

M i l l e r ,  s h e  h a d  - n o t  g o t t e n  t w o  Q u a a l u d e s  f r o m  P r i c e  w h i l e  i n s i d e  

t h e  a p a r t m e n t ,  n o r  d i d  s h e  e v e r  g o  i n t o  t h e  b a c k  b e d r o o m  w i t h  

P r i c e  c a r r y i n g  t h e  a f o r e m e n t i o n e d  p l a s t i c  [ s h o p p i n g ]  bag .  ( I d .  

a t  Page  2 0 ) .  W h i t l o w  t e s t i f i e d  a l s o  t h a t  a f t e r  s h e  w e n t  b a c k  

l p r i c e  t e s t i f i e d  a t  t h e  s e c o n d  t r i a l  t h a t  James E l l i o t  h a d  
a c t u a l l y  b e e n  Ms. M i l l e r ' s  " b o y f r i e n d , "  and  E l l i o t  was j u s t  an 
" a c q u a i n t a n c e "  o f  h i s .  ( R  296, 2 8 3 ) .  P r i c e  e m p h a s i z e d  t h a t  h e  
h a d  n e v e r  s u g g e s t e d  t o  o r  a u t h o r i z e d  E l l i o t  t o  t h r e a t e n  Ms. 
M i l l e r  o n  h i s  b e h a l f ,  and  i t  was o n l y  a t  t h e  s e c o n d  t r i a l  t h a t  h e  
f i r s t  h e a r d  o f  i t .  ( R  2 8 3 - 2 8 4 ) .  I n  t h e  i n f o r m a l  c o p y  o f  t h e  
t a p e d  j a i l  i n t e r v i e w  o f  M i l l e r ,  s h e  s t a t e d  t h a t  i t  was a c t u a l l y  
s h e  who "was  l i v i n g  w i t h  h i m  [ E l l i o t ] . "  ( E v i d e n c e  V o l u m e  o f  - 
R e c o r d ,  t a p e d  i n t e r v i e w  Page 3 ) .  



o u t s i d e ,  s h e  t o l d  t h e  p o l i c e  o f f i c e r s  t h a t  P r i c e  was i n  t h e  

a p a r t m e n t ,  b u t  n e v e r  s t a t e d  t o  t h e  o f f i c e r s  t h a t  s h e  h a d  r e c e i v e d  

t w o  Q u a a l u d e s  f r o m  h i m  i n  t h e  b e d r o o m .  ( I d .  a t  Page 2 1 ) .  She 

was s e a r c h e d  o u t s i d e  b y  an o f f i c e r  who f o u n d  t w o  Q u a a l u d e s  o n  h e r  

p e r s o n ,  b u t  d i d  n o t  t e l l  t h e  o f f i c e r  w h e r e  t h e y  came f r o m .  ( I d .  

a t  P a g e s  2 1 - 2 2 ) .  M i l l e r  a l s o  t e s t i f i e d  a t  t h e  f i r s t  t r i a l  t h a t  

s h e  h a d  l a t e r  g i v e n  t h e  p o l i c e  a  w r i t t e n  s t a t e m e n t  s a y i n g  

o t h e r w i s e  as a  r e s u l t  o f  t h e  p o l  i c e  o f f i c e r s '  " h a r a s s m e n t 1 '  and  

" t h r e a t s  t o  l o c k  [ h e r  u p ] "  and  c h a r g e  h e r  f o r  t h e  Q u a a l u d e  p i l l s  

and  e v e r y b o d y  e l s e  i f  s h e  d i d n ' t  do j u s t  w h a t  t h e y  t o l d  h e r .  

( I d .  a t  Page 4 2 ) .  When t h e  o f f i c e r s  h a d  g o n e  t o  s e a r c h  P r i c e ,  

s h e  h a p p e n e d  t o  h e a r  t h a t  " i t  was a  p e r s o n a l  v e n d e t t a  a g a i n s t  

[ P r i c e ] .  " ( I d .  a t  Pages  4 2 - 4 3 ) .  

A l s o  d u r i n g  M i l l e r ' s  c r o s s - e x a m i n a t i o n ,  t h e  p r o s e c u t o r  

s t i p u l a t e d  t h a t  W h i t l o w  h a d  b e e n  p r e v i o u s l y  c o n v i c t e d  o f  p e r j u r y  

a f t e r  a  " n o  c o n t e s t "  p l e a .  ( R  1 3 7 - 1 3 8 ) .  A d j u d i c a t i o n  was 

w i t h h e l d ,  and  s h e  was p l a c e d  o n  p r o b a t i o n .  ( R  1 3 7 - 1 3 8 ) .  H e r  

a t t o r n e y  h a d  r e a c h e d  a  p l e a  a g r e e m e n t  w i t h  t h e  S t a t e  t h a t  f o r  

M i l l e r ' s  " c o o p e r a t i o n "  i n  f o u r  o t h e r  c a s e s ,  one  o f  w h i c h  was 

s p e c i f i c a l l y  " t h e  C h a r l e s  P r i c e  d r u g  d e a l  i n  O r a n g e  C o u n t y , "  no  

j a i l  t i m e  o f  a n y  k i n d  w o u l d  be  i m p o s e d .  ( R  1 3 9 - 1 4 0 ) .  H e r  

o b l i g a t i o n  u n d e r  t h e  p l e a  a g r e e m e n t  was t o  o f f e r  t e s t i m o n y  

a g a i n s t  P r i c e  and  " t o  t e l l  t h e  t r u t h . "  (R 1 6 0 ) .  A d d i t i o n a l l y ,  

t h e  S t a t e  a g r e e d  n o t  t o  p r o s e c u t e  M i l l e r  f o r  a n y  s t o l e n  p r o p e r t y  

c a s e s  f i l e d  a g a i n s t  h e r  t h r o u g h  A p r i l ,  1 9 8 3 .  ( R  1 4 0 ) .  M i l l e r  

u n d e r s t o o d  t h e  p l e a  a g r e e m e n t  t o  be  t h a t  s h e  w o u l d  n o t  be 



p r o s e c u t e d  f o r  a n y  o t h e r  c h a r g e s  i n  e x c h a n g e  f o r  h e r  t e s t i m o n y  

a g a i n s t  P r i c e .  ( R  1 4 1 ) .  

The S t a t e  a l s o  s o u g h t  t o  a d m i t  i n t o  e v i d e n c e  a  w r i t t e n  

s t a t e m e n t  w h i c h  M i l l e r  c l a i m e d  s h e  h a d  w r i t t e n  o n  May  22,  1 9 8 1 ,  

p u r p o r t e d l y  a b o u t  3 0  t o  4 5  m i n u t e s  a f t e r  s h e  h a d  g o n e  i n t o  t h e  

G r e e n t r e e  A p a r t m e n t s .  ( R  1 6 0 - 1 6 1 ;  1 6 6 - 1 7 1 ) .  D u r i n g  h e r  

c r o s s - e x a m i n a t i o n  a t  P r i c e ' s  s e c o n d  t r i a l ,  M i l l e r  c o u l d  n o t  

r e m e m b e r  h e r  p r i o r  t e s t i m o n y  u n d e r  o a t h  a t  P r i c e ' s  f i r s t  t r i a l  i n  

May 1 9 8 2  a t  w h i c h  s h e  h a d  s t a t e d  t h a t  t h i s  w r i t t e n  s t a t e m e n t  was 

t h e  p r o d u c t  o f  p o l i c e  h a r a s s m e n t  a n d  t h r e a t s  t o  l o c k  h e r  u p  and  

c h a r g e  h e r  f o r  t h e  p i l l s  i f  s h e  d i d n ' t  d o  w h a t  s h e  was t o l d .  ( R  

1 5 5 ) .  The w r i t t e n  s t a t e m e n t  r e c i t e d :  

''He a n d  I w e n t  i n  t h e  b e d r o o m .  I a s k e d  
h i m  f o r  t w o  Q u a a l u d e s ,  a n d  h e  w e n t  o u t  i n  t h e  
l i v i n g  r o o m  and  g o t  t w o  o u t  o f  t h e  b a g  b e s i d e  
t h e  c h a i r  h e  was s i t t i n g  i n . "  ( R  1 6 6 ;  See a l s o  
S t a t e  E x h i b i t  #3  i n  E v i d e n c e  V o l u m e  t o  R e c o r d  
o n  A p p e a l  ) .  

M i l l e r  t e s t i f i e d  o n  h e r  r e - c r o s s  e x a m i n a t i o n  ( a t  t h e  s e c o n d  

t r i a l )  t h a t  t h i s  w r i t t e n  s t a t e m e n t  c o n s t i t u t e d  " t h e  t r u t h  o f  w h a t  

a c t u a l l y  h a p p e n e d . "  (R 1 6 7 ) .  H o w e v e r ,  P r i c e ' s  c o u n s e l  t h e n  

a s k e d  M i l l e r  t o  e x p l a i n  t h e  d i s c r e p a n c i e s  b e t w e e n  h e r  

r e p r e s e n t a t i o n s  a t  t h a t  s e c o n d  t r i a l  a n d  i n  t h e  May 22,  1 9 8 1  

w r i t t e n  s t a t e m e n t  ( R  1 6 6 - 1 6 9 ) :  A t  t h e  s e c o n d  t r i a l ,  M i l l e r  

t e s t i f i e d  t h a t  t h e  Q u a a l u d e s  w e r e  " r e t r i e v e d  i n  t h e  b e d r o o m "  f r o m  

P r i c e  (R 1 6 7 - 1 6 8 ) ,  w h i l e  i n  t h e  w r i t t e n  s t a t e m e n t ,  s h e  c l a i m e d  

t h a t  t h e  t w o  Q u a a l u d e s  w e r e  r e t r i e v e d  " o u t  i n  t h e  l i v i n g  room. "  - 
( R  1 6 6 ) .  When a s k e d  b y  P r i c e ' s  c o u n s e l  t o  e x p l a i n  t h i s  

i n c o n s i s t e n c y ,  M i l l e r  r e s p o n d e d ,  " i t ' s  t h e  same t h i n g . "  ( R  1 6 9 ) .  

She  a l s o  t e s t i f i e d  a t  t h e  s e c o n d  t r i a l  t h a t  t h e  [ p i l l - l a d e n ]  



s h o p p i n g  b a g  h a d  b e e n  l o c a t e d  " u n d e r  t h e  c o f f e e  t a b l e "  ( R  921 ,  

w h i l e  i n  t h e  w r i t t e n  s t a t e m e n t  s h e  n o t e d  t h a t  i t  h a d  been  " b e s i d e  

t h e  c h a i r . "  (R 1 6 6 ) .  She e x p l a i n e d  t h i s  d i s c r e p a n c y :  " B e s i d e  

t h e  c h a i r ,  u n d e r  t h e  t a b l e ,  w h i c h e v e r . "  (R 1 6 8 ) .  And  when a s k e d  

a t  t h e  s e c o n d  t r i a l  b y  P r i c e ' s  c o u n s e l  i f  s h e  was u n d e r  a n y  k i n d  

o f  p o l i c e  p r e s s u r e  o n  t h e  e v e n i n g  i n  q u e s t i o n  t h a t  s h e  g a v e  t h i s  

w r i t t e n  s t a t e m e n t  ( a s  s h e  h a d  t e s t i f i e d  i n  t h e  f i r s t  t r i a l ) ,  

M i l l e r  r e s p o n d e d ,  " I  d o n ' t  r e c a l l  i f  I was o r  n o t . "  (R 1 5 1 ) .  

I n  summary, P r i c e ' s  c o u n s e l  i n f o r m e d  M i l l e r  a t  t h e  s e c o n d  

t r i a l  t h a t  h e  h a d  c o u n t e d  3 4  l i e s  t h a t  s h e  h a d  t o l d  i n  p r i o r  

j u d i c i a l  p r o c e e d i n g s  i n  c o u r t  u n d e r  o a t h .  (R 1 5 7 ) .  She  

r e s p o n d e d ,  " I  d o n ' t  c o u n t  them. '  (R 1 5 7 ) .  

I n v e s t i g a t o r  B e l l ' s  t e s t i m o n y :  

I n v e s t i g a t o r  D e n n i s  B e l l  o f  t h e  O r l a n d o  P o l i c e  D e p a r t m e n t  

a l s o  t e s t i f i e d  o n  b e h a l f  o f  t h e  S t a t e  a t  P r i c e ' s  s e c o n d  t r i a l .  

(R 1 9 1 ) .  B e l l  s t a t e d  t h a t  h e  was p r e s e n t  when M i l l e r  p r e p a r e d  

t h e  a f o r e m e n t i o n e d  w r i t t e n  s t a t e m e n t .  (R 1 9 2 ) .  A c c o r d i n g  t o  

B e l l ,  he  d i d  n o t  t h r e a t e n  h e r  o r  t e l l  h e r  w h a t  s h e  was s u p p o s e d  

t o  w r i t e .  (R 1 9 2 ) .  B e l l  a l s o  t e s t i f i e d  t h a t  t h e y  i m m e d i a t e l y  

w r o t e  t h e  s t a t e m e n t  o n c e  t h e y  g o t  b a c k  t o  t h e  s t a t i o n ,  b u t  he  

c o u l d n ' t  s a y  how l o n g  a f t e r  t h e  s t a t e m e n t  was w r i t t e n  t h a t  

W h i t l o w  was t a k e n  home. (R 1 9 3 ) .  

D e b r a  B r o w n ' s  t e s t i m o n y :  

D e b r a  B rown  t e s t i f i e d  a t  t r i a l  as  a  S t a t e  w i t n e s s  t h a t  s h e  

and  h e r  f r i e n d  " S u s i e "  ( S u s a n  A s s a i d )  w e n t  t o  an a p a r t m e n t  o n  t h e  

n i g h t  i n  q u e s t i o n .  (R 1 9 5 - 1 9 6 ) .  When t h e y  a r r i v e d  a t  t h e  

a p a r t m e n t ,  t h e r e  w e r e  t w o  o t h e r  m a l e s  t h e r e ,  n e i t h e r  o f  w h i c h  was 



P r i c e .  ( R  1 0 8 - 2 0 9 ) .  T h e y  e n g a g e d  i n  a  f o u r - w a y  c o n v e r s a t i o n .  

( R  2 0 9 ) .  B r o w n  assumed t h a t  P r i c e  was t h e n  t a k i n g  a  s h o w e r  s i n c e  

s h e  saw h i m  i n  a  t o w e l  when h e  came o u t  a b o u t  f i v e  m i n u t e s  a f t e r  

h e r  a r r i v a l .  ( R  1 0 9 ) .  A c c o r d i n g  t o  B rown ,  P r i c e  t h e n  " w e n t  t o  

a n o t h e r  room,"  o u t  o f  h e r  s i g h t .  ( R  2 1 0 ) .  B rown  was n o t  a w a r e  

o f  t h e  p r e s e n c e  o f  a n y  b a g  a t  t h a t  t i m e .  ( R  2 1 0 ) .  W i t h i n  

m i n u t e s ,  an u n i d e n t i f i e d  f e m a l e  came t o  t h e  d o o r  ( i . e .  M i l l e r ) ,  

and B r o w n  c o u l d n ' t  r e c a l l  w h e t h e r  s h e  k n o c k e d  o r  j u s t  came r i g h t  

i n .  ( R  2 1 1 ) .  The u n i d e n t i f i e d  f e m a l e  " w e n t  d i r e c t l y  t o  a n o t h e r  

r o o m  a n d  d i d n ' t  s t o p  o r  a n y t h i n g .  She  j u s t  k i n d  o f  l o o k e d  o v e r  

and  k e p t  r i g h t  w a l k i n g  t o  a n o t h e r  room."  ( R  2 1 1 ) .  B rown  

t e s t i f i e d  f u r t h e r  t h a t  when t h e  u n i d e n t i f i e d  f e m a l e  e n t e r e d  t h e  

a p a r t m e n t ,  P r i c e  "was  i n  t h e  o t h e r  room."  ( R  2 1 1 ) .  The n e x t  

t i m e  B r o w n  saw h e r  j u s t  a  f e w  m i n u t e s  l a t e r ,  t h e  u n i d e n t i f i e d  

f e m a l e  was l e a v i n g  t h e  a p a r t m e n t .  ( R  2 1 2 - 2 1 3 ) .  When a s k e d  i f  

P r i c e  came i n t o  t h e  [ l i v i n g ]  r o o m  t o  g e t  s o m e t h i n g  l i k e  a  bag ,  

and  g o  b a c k  o u t  o f  h e r  s i g h t ,  B rown  a n s w e r e d ,  " no ,  n o t  t h a t  I 

r e c a l l . "  ( R  2 1 3 ) .  T h e  u n i d e n t i f i e d  f e m a l e  l e f t  t h e  a p a r t m e n t  

b e f o r e  P r i c e  r e e n t e r e d  t h e  a r e a  w h e r e  s h e  was p r e s e n t .  ( R  2 1 3 ) .  

B r o w n  s t a t e d  f u r t h e r  t h a t  a  c o u p l e  o f  m i n u t e s  a f t e r  t h e  

u n i d e n t i f i e d  f e m a l e  l e f t ,  P r i c e  came o u t  w e a r i n g  a  p o l o  s h i r t  a n d  

a  p a i r  o f  d r e s s  j e a n s .  ( R  2 1 3 - 2 1 4 ) .  P r i c e  s a t  down t o  h e r  l e f t ,  

and  h a d  some k i n d  o f  b a g  i n  h i s  h a n d .  ( R  2 1 4 ) .  B rown  d i d n ' t  

know if t h e  b a g  h a d  a n y t h i n g  i n  i t  a t  t h e  t i m e .  ( R  2 1 4 ) .  N o r  

was s h e  c e r t a i n  i f  t h e  s h o p p i n g  b a g  i n  e v i d e n c e  a t  t r i a l  was t h e  



same b a g  s h e  h a d  r e f e r r e d  t o .  (R 2 1 5 ) . 2  Brown c o u l d n ' t  

r e c a l l  a n y t h i n g  P r i c e  s a i d ,  o t h e r  t h a n  t h e  f i v e  o f  t h e m  

" c h i t c h a t t i n g . "  (R 2 1 5 ) .  

The  S t a t e  r e s t s  . . . 
A f t e r  t h e  S t a t e  r e s t e d  i t s  c a s e  (R 2 3 6 ) ,  P r i c e  r e n e w e d  h i s  

m o t i o n  f o r  m i s t r i a l ,  w h i c h  was d e n i e d .  (R 2 3 7 ) .  

T h r e e  w i t n e s s e s  t h e r e a f t e r  t e s t i f i e d  f o r  t h e  d e f e n s e :  S u s a n  

A s s a i d ,  E l t o n  B u e t t n e r ,  and  P r i c e  h i m s e l f .  (R 1 8 9 - 1 9 0 ) .  

S u s a n  A s s a i d ' s  t e s t i m o n y :  

S u s a n  A s s a i d ,  who was s u b p o e n a e d  t o  t r i a l  b y  t h e  S t a t e  (R 

1 4 5 ) ,  t e s t i f i e d  t h a t  s h e  and  D e b r a  B rown  h a d  g o n e  t o  t h e  

G r e e n t r e e  A p a r t m e n t s  o n  t h e  n i g h t  i n  q u e s t i o n  a t  a b o u t  8 :00  P.M. 

(R 1 4 3 ) .  When t h e y  a r r i v e d  a t  t h e  a p a r t m e n t ,  a  c o u p l e  o f  y o u n g  

men w e r e  t h e r e ,  and  P r i c e  was i n  t h e  o t h e r  r o o m  somewhere .  (R 

2 4 4 ) .  E v e n t u a l l y  t h a t  e v e n i u g  t h e r e  w e r e  a b o u t  s i x  p e o p l e  i n  t h e  

a p a r t m e n t  a t  t h e  same t i m e .  (R 2 4 5 ) .  W h i l e  i n  t h e  f r o n t  r o o m  o f  

t h e  a p a r t m e n t ,  a  w h i t e  s l e n d e r  b l o n d e  f e m a l e  came i n t o  t h e  

a p a r t m e n t ,  who A s s a i d  n e v e r  h a d  s e e n  b e f o r e .  (R 2 4 5 - 2 4 6 ) .  When 

t h e  b l o n d e  f e m a l e  e n t e r e d ,  A s s a i d  was s e a t e d  o n  t h e  c o u c h  w i t h  

D e b r a  B rown  s i t t i n g  t o  h e r  l e f t ,  and  P r i c e  was a l s o  s e a t e d  o n  a  

c h a i r  i n  t h a t  r o o m  w h e r e  e v e r y o n e  e l s e  was.  (R 2 4 5 - 2 4 7 1 .  

A c c o r d i n g  t o  A s s a i d ,  a f t e r  t h e  b l o n d e  f e m a l e  came i n ,  t h e  

b l o n d e  f e m a l e  a n d  P r i c e  w e n t  i n t o  t h e  o t h e r  r oom.  (R 24.7). 

A s s a i d  t e s t i f i e d  t h a t  s h e  d i d  - n o t  s e e  P r i c e  c a r r y  a n y t h i n g  w i t h  

2 ~ u r i n g  t h e  s e a r c h  o f  t h e  a p a r t m e n t  o n  t h e  e v e n i n g  o f  May 22, 
1981 ,  t h e  o f f i c e r s  f o u n d  some b l u e  p i l l s ,  m a r i j u a n a ,  a  p i p e  a n d  a  
h e m o s t a t  i n  D e b b i e  B r o w n ' s  p u r s e .  (R 2 7 9 - 2 8 0 ) .  B rown  a p p a r e n t l y  
was n e v e r  c h a r g e d  w i t h  p o s s e s s i o n  o f  t h i s  c o n t r a b a n d ,  and  
t h e r e a f t e r  became a  p r o s e c u t i o n  w i t n e s s .  



h i m  s u c h  as a  l a r g e  b a g .  ( R  2 4 7 ) .  A  c o u p l e  o f  m i n u t e s  l a t e r ,  

t h e  b l o n d e  f e m a l e  e x i t e d  t h e  o t h e r  . r oom f i r s t  a n d  l e f t  t h e  

a p a r t m e n t .  ( R  2 4 8 ) .  T h e r e a f t e r ,  A s s a i d  saw P r i c e  r e e n t e r  t h e  

f r o n t  room. ( R  2 4 8 ) .  When A s s a i d  was a s k e d  a s  t o  w h e t h e r  P r i c e  

h a d  a n y  p l a s t i c  b a g  i n  h i s  h a n d s  when h e  f i r s t  l e f t  t h e  l i v i n g  

room, o r  when h e  l a t e r  r e e n t e r e d  t h e  l i v i n g  r o o m  a f t e r  a  c o u p l e  

o f  m i n u t e s ,  A s s a i d  t e s t i f i e d :  " I  d i d n ' t  s e e  a  p l a s t i c  bag. ' '  ( R  

2 4 8 ) .  A s s a i d  was t h e n  a s k e d ,  " W o u l d  y o u  h a v e  s e e n  i t  i f  h e  h a d  

i t  i n  h i s  h a n d s ? "  ( R  2 4 8 ) .  A s s a i d  a n s w e r e d ,  "Yes ,  I w o u l d  h a v e  

s e e n  i t . "  ( R  2 4 8 ) .  She  a l s o  s t a t e d  t h a t  a t  t h e  t i m e  s h e  was 

s e a t e d  o n  t h e  c o u c h  s h e  d i d  - n o t  o b s e r v e  t h e  l a r g e  b l u e  a n d  w h i t e  

p l a s t i c  b a g  b e t w e e n  h e r  a n d  t h e  c o f f e e  t a b l e .  ( R  2 4 8 ) .  

E l t o n  B u e t t n e r ' s  t e s t i m o n y :  

E l t o n  B u e t t n e r ,  who was a l s o  s u b p o e n a e d  t o  t r i a l  b y  t h e  

S t a t e ,  t e s t i f i e d  o n  b e h a l f  o f  t h e  d e f e n s e .  ( R  2 5 2 ) .  B u e t t n e r  

was i n  t h e  a p a r t m e n t  w i t h  t h e  o t h e r s  when t h e  p o l i c e  o f f i c e r s  

came i n .  ( R  2 5 2 0 2 5 4 ) .  He r e m e m b e r e d  Ms. M i l l e r  c o m i n g  i n t o  t h e  

a p a r t m e n t  t h a t  e v e n i n g ,  whom he  h a d  m e t  o n c e  o r  t w i c e  b e f o r e .  ( R  

2 5 4 ) .  B u e t t n e r  a n s w e r e d  t h e  d o o r ,  a n d  a t  t h e  t h r e s h o l d  a s k e d  

M i l l e r  w h e r e  P r i c e  was s i n c e  s h e  w a n t e d  t o  s p e a k  t o  h i m .  ( R  

255 -2561 .  A f t e r  h e  s t a t e d  t h a t  P r i c e  was i n  t h e  s h o w e r  o r  

somewhere  i n  b a c k  o f  t h e  a p a r t m e n t  g e t t i n g  d r e s s e d ,  M i l l e r  w e n t  

on  b a c k  a n d  k n o c k e d ,  l e a v i n g  B u e t t n e r ' s  v i e w .  ( R  2 5 5 - 2 5 6 ) .  

She d e p a r t e d  t h e  a p a r t m e n t  a  m i n u t e  o r  t w o  l a t e r ,  s a y i n g  "bye1 '  t o  

t h e  o t h e r s  b e f o r e  s h e  l e f t .  ( R  2 5 6 ) .  D u r i n g  t h e  e n t i r e  t i m e  

M i l l e r  was t h e r e ,  P r i c e  was i n  t h e  s h o w e r  and  g e t t i n g  d r e s s e d  i n  

h i s  room.  ( R  2 5 6 ) .  P r i c e  a n d  M i l l e r  w e r e  n o t  t o g e t h e r  i n  t h e  



l i v i n g  r o o m  a t  a n y  t i m e ,  n o r  d i d  P r i c e  e v e r  r e e n t e r  t h e  l i v i n g  

r o o m  t o  g e t  a n y t h i n g  w h i l e  M i l l e r  was t h e r e .  ( R  2 5 6 ) .  A b o u t  

f i v e  o r  t e n  m i n u t e s  a f t e r  M i l l e r  d e p a r t e d ,  P r i c e  came o u t  o f  h i s  

bedroom,  and  B u e t t n e r  d i d  - n o t  s e e  a n y t h i n g  i n  P r i c e ' s  h a n d  

s i m i l a r  t o  a  l a r g e  p l a s t i c  bag .  ( R  2 5 7 - 2 5 8 ) .  When t h e  p o l i c e  

e v e n t u a l l y  e n t e r e d ,  t h i n g s  g o t  " r e a l  e x c i t e d , "  a n d  t h e  p o l i c e  

moved t h i n g s  a r o u n d  s u c h  as  c h a i r s  and  t h e  c o f f e e  t a b l e .  ( R  257,  

2 6 3 ) .  T h e  p l a s t i c  b a g  was " m o r e  u n d e r  t h e  t a b l e , "  and  "when [ t h e  

p o l i c e ]  moved t h e  c o f f e e  t a b l e  o u t  o f  t h e  way, y o u  c o u l d  s e e  i t  

m o r e  c l e a r l y . "  ( R  2 6 3 ) .  The  o c c u p a n t s  w e r e  a l l  h a n d c u f f e d  a n d  

t o l d  t o  s i t  i n  f r o n t  o f  t h e  c l o s e t  u n t i l  " t h e y  g o t  e v e r y t h i n g  t h e  

way  t h e y  w a n t e d  i t . "  ( R  2 5 7 ) .  

On c r o s s - e x a m i n a t i o n  b y  t h e  S t a t e ,  B u e t t n e r  a c k n o w l e d g e d  h i s  

h a n d w r i t i n g  b e i n g  o n  a  c e r t a i n  w r i t t e n  s t a t e m e n t  n o t a r i z e d  o n  

F e b r u a r y  16 ,  1 9 8 2 .  ( R  2 6 1 - 2 6 2 ) .  I n  t h i s  s t a t e m e n t ,  i t  was 

w r i t t e n  t h a t  "when Shannon  . . . came by ,  [ P r i c e ]  c a r r i e d  t h e  b a g  

w i t h  h i m  t o  t h e  b e d r o o m .  I h a v e  s e e n  a  b a g  l i k e  i t  b e f o r e  w i t h  

p o t  a n d  l u d e s  i n  i t . "  ( R  2 6 0 ) .  Howeve r ,  B u e t t n e r  t e s t i f i e d  a t  

t h e  t r i a l  t h a t  h e  was " m i s t a k e n  a t  t h e  t i m e , "  and  t h a t  a r o u n d  t h e  

t i m e  h e  t a l k e d  t o  t h e  p o l i c e ,  h e  was " s c a r e d  t o  d e a t h , "  ( R  

2 6 6 - 2 6 7 ) .  

B u e t t n e r  t e s t i f i e d  f u r t h e r  t h a t  t h e  f i f t h  p e r s o n  i n  t h e  r o o m  

t h a t  n i g h t  was J o h n  B o d i n e ,  whom B u e t t n e r  h a d  w o r k e d  w i t h  a  f e w  

t i m e s  as an i r o n w o r k e r .  ( R  2 5 8 - 2 5 9 ) .  B u e t t n e r  knew P r i c e  f r o m  

w o r k i n g  on  a  f e w  d i f f e r e n t  j o b s  i n  t h e  I r o n w o r k e r ' s  U n i o n ,  n o t i n g  

t h a t  P r i c e  was h i s  f o r e m a n .  ( R  2 5 8 - 2 5 9 ) .  



P r i c e ' s  t e s t i m o n y :  

P r i c e ,  29 y e a r s  o f  age, t e s t i f i e d  on h i s  own b e h a l f .  ( R  

2 6 8 ) .  He s t a t e d  t h a t  he  was e m p l o y e d  t h r o u g h  t h e  I r o n w o r k e r s  

U n i o n  on  v a r i o u s  c o n s t r u c t i o n  p r o j e c t s ,  b u t  was on  workmens 

c o m p e n s a t i o n  a t  t h e  t i m e  o f  h i s  s e c o n d  t r i a l  i n  1 9 8 4  due t o  an 

a c c i d e n t  on t h e  j o b .  (R 2 6 9 ) .  P r i c e  o c c u p i e d  t h e  a p a r t m e n t  w i t h  

h i s  roommate ,  R o b e r t  P a r k e r .  ( R  2 6 9 ) .  On t h e  n i g h t  i n  q u e s t i o n ,  

B u e t t n e r ,  B o d i n e ,  D e b b i e  and  Susan  h a d  a r r i v e d  a t  h i s  a p a r t m e n t  

a t  a r o u n d  8:00, and  t h e y  w e r e  m a k i n g  p l a n s  t o  g o  o u t  t h a t  F r i d a y  

e v e n i n g .  ( R  2 6 9 - 2 7 0 ) .  P r i c e  d i d n ' t  n o t i c e  i f  a n y  o f  t h e m  

b r o u g h t  a n y t h i n g  w i t h  t hem ( i . e .  t h e  s h o p p i n g  b a g ) ,  s i n c e  he was 

i n  t h e  b a c k  i n  t h e  s h o w e r  when t h e y  came. ( R  2 7 0 ) .  

E a r l i e r  t h a t  same e v e n i n g ,  P r i c e  h a d  r e c e i v e d  a  p h o n e  c a l l  

f r o m  Ms. M i l l e r ,  i n  w h i c h  she  a s k e d  t o  b o r r o w  money. ( R  2 7 1 ) .  

When s h e  a r r i v e d  l a t e r ,  someone e l s e  a n s w e r e d  t h e  d o o r  as P r i c e  

was g e t t i n g  d r e s s e d  i n  t h e  b a c k  room.  (R 2 7 1 ) .  H i s  f i r s t  

a w a r e n e s s  o f  M i l l e r ' s  a r r i v a l  was when s h e  k n o c k e d  on  h i s  bed room 

d o o r ,  and P r i c e  s a i d ,  "come i n . "  ( R  2 7 2 ) .  A t  t h i s  p o i n t ,  P r i c e  

had  on  h i s  j e a n s  and  b o o t s ,  and  was f i x i n g  t o  p u t  o n  h i s  s h i r t .  

( R  2 7 2 ) .  M i l l e r  a s k e d  t o  b o r r o w  $10.00 s i n c e  she  h a d  j u s t  l o s t  

h e r  j o b .  ( R  2 7 2 ) .  P r i c e  h a d  l o a n e d  h e r  money b e f o r e ,  w h i c h  s h e  

p a i d  b a c k .  ( R  2 7 3 ) .  P r i c e  g a v e  h e r  t h e  $10.00, b u t  he d i d  - n o t  

g i v e  h e r  any  Q u a a l u d e s  o r  a n y t h i n g  e l s e .  ( R  2 7 3 ) .  A f t e r  a b o u t  a  

m i n u t e  t o  a  m i n u t e  and a  h a l f  i n  t h e  bedroom,  W h i t l o w  t u r n e d  

a r o u n d  and  l e f t ,  s a y i n g  she  was i n  a  h u r r y  s i n c e  h e r  r i d e  was 

w a i t i n g .  ( 2 7 3 ) .  A b o u t  t h r e e  t o  f i v e  m i n u t e s  a f t e r  s h e  l e f t  and  

he f i n i s h e d  g e t t i n g  d r e s s e d ,  P r i c e  w a l k e d  o u t  i n t o  t h e  l i v i n g  



room, t o o k  a  s e a t ,  and  s t a r t e d  t a l k i n g  t o  h i s  f o u r  g u e s t s .  ( R  

2 7 3 - 2 7 5 ) .  

P r i c e  t e s t i f i e d  f u r t h e r  t h a t  p r i o r  t o  h i s  s h o w e r ,  h e  d i d  n o t  

s e e  t h e  s h o p p i n g  b a g  i n  q u e s t i o n .  ( R  2 7 4 ) .  When a s k e d  i f  he  

e v e r  g o t  f i n g e r p r i n t s  on  t h e  s h o p p i n g  b a g  b y  h o l d i n g  i t  i n  h i s  

h a n d s ,  P r i c e  a n s w e r e d ,  "I was n e v e r  c l o s e  t o  i t . "  ( R  2 7 4 ) .  

When t h e  p o l i c e  came i n ,  P r i c e  moved d i r e c t l y  t o  t h e  f l o o r  

and  O f f i c e r s  G a u t l e t t  and  G r i m  t o l d  h i m  " n o t  t o  move o r  t h e y  w e r e  

g o i n g  t o  b l o w  [ h i s ]  h e a d  o f f . "  ( R  2 7 8 ) .  The  o f f i c e r s  moved t h e  

c o f f e e  t a b l e  b a c k  a n d  s a i d ,  " w h a t  h a v e  we g o t  h e r e . "  ( R  2 7 8 ) .  

The  f i r s t  t i m e  P r i c e  e v e r  saw t h e  p l a s t i c  b a g  was when t h e  

o f f i c e r s  moved t h e  c o f f e e  t a b l e .  ( R  2 7 4 ) .  The o f f i c e r s  o p e n e d  

t h e  b a g  u p  and  l o o k e d  down i n  i t .  ( R  2 8 2 ) .  T h e y  s e t  i t  u p  f o r  

p i c t u r e s ,  w i t h  one  g u y  h o l d i n g  i t  open  w h i l e  t h e  o t h e r  was t a k i n g  

t h e  p i c t u r e s .  ( R  2 8 2 ) .  The  o f f i c e r s  moved t h e  b a g  a r o u n d  

s e v e r a l  t i m e s .  ( R  2 8 2 ) .  

P r i c e  f u r t h e r  s t a t e d  t h a t  as t h e  o f f i c e r s  w e r e  s e a r c h i n g  t h e  

g i r l s 1  p u r s e s ,  t h e y  r e m o v e d  some b l u e  p i l l s ,  m a r i j u a n a ,  a  p i p e  

a n d  a  h e m o s t a t  f r o m  D e b b i e  B r o w n ' s  p u r s e ,  w h i c h  w e r e  r e f l e c t e d  i n  

a p h o t o g r a p h  i n t r o d u c e d  a t  t h e  t r i a l .  ( R  2 7 9 - 2 8 0 ) .  As t h e  

o f f i c e r s  w e r e  s e a r c h i n g  t h e  g i r l s ,  one  o f  t h e m  s t a r t e d  t o  g e t  up .  

( R  2 8 1 ) .  One o f  t h e  o f f i c e r s  " t o l d  h e r  h e ' d  s h o o t  h e r  i f  s h e  

moved,"  and  s h e  " u r i n a t e d  Con]  h e r s e l f . "  ( R  2 8 1 ) .  

D u r i n g  P r i c e ' s  d i r e c t  e x a m i n a t i o n ,  h e  s t a t e d  t h a t  h e  saw 

M i l l e r  t w o  d a y s  a f t e r  t h e  n i g h t  i n  q u e s t i o n  w i t h  h e r  b o y f r i e n d ,  

James E l l i o t .  ( R  2 8 3 ) .  E l l i o t  was j u s t  an a c q u a i n t a n c e  o f  h i s .  

( R  2 9 6 ) .  P r i c e  e m p h a s i z e d  t h a t  h e  h a d  n e v e r  s u g g e s t e d  t o  o r  



a u t h o r i z e d  E l l i o t ,  n o r  was he  a w a r e  o f  a n y  " t h r e a t s "  t h a t  may 

h a v e  been  made i n  r e f e r e n c e  t o  h i m  ( P r i c e ) .  (R 2 8 3 - 2 8 4 ) .  The 

f i r s t  P r i c e  h a d  e v e r  h e a r d  o f  t h e s e  " t h r e a t s '  was a t  t r i a l  when 

M i l l e r  commented a b o u t  i t .  (R 2 8 4 ) .  P r i c e  a l s o  t e s t i f i e d  t h a t  

a b o u t  t h r e e  weeks b e f o r e  t r i a l  he  w e n t  t o  s e e  M i l l e r  i n  t h e  

F o x h u n t e r  L o u n g e  w h e r e  she  was d a n c i n g  o n  s t a g e ,  f o r  t h e  p u r p o s e  

o f  a s k i n g  h e r  if she  was g o i n g  t o  be a b l e  t o  t e s t i f y  i n  h i s  c a s e .  

(R 284, 2 8 7 ) .  M i l l e r  t h e n  t o l d  P r i c e  t h a t  s h e  had  b e e n  h a r a s s e d  

b y  a  S p e c i a l  I n v e s t i g a t o r  named M r .  Rhodes f r o m  t h e  S t a t e ' s  

A t t o r n e y s  O f f i c e ,  and s h e  s t a t e d ,  " t h e y ' v e  done  a l l  t h e y  c o u l d  t o  

me. I ' m  g o i n g  t o  s t i c k  t o  my s t o r y . "  (R 2 8 4 - 2 8 5 ) .  The m e e t i n g  

was " f r i e n d l y  and c o r d i a l , "  and  t h e r e  was n o t h i n g  i n t i m i d a t i n g  

a b o u t  i t .  (R 2 8 8 ) . 3  M i l l e r  g a v e  P r i c e  a  b i g  k i s s  when h e  

was t h e r e .  (R 2 8 8 ) .  

P r i c e  a l s o  s t a t e d  d u r i n g  h i s  t e s t i m o n y  t h a t  he  h a d  been  

c o n v i c t e d  o f  a  c r i m e  one  t i m e  b e f o r e .  (R 2 8 9 ) .  

The C l o s e  o f  t h e  T r i a l  . . . 
D u r i n g  t h e  S t a t e ' s  c l o s i n g  a r g u m e n t ,  t h e  p r o s e c u t o r  a r g u e d  

t h e  f o l l o w i n g  t o  t h e  j u r y :  

" 1 ' 1 1  a d m i t  t o  y o u  r i g h t  o u t ,  S o n j a  W h i t l o w ,  
S o n j a  W h i t l o w - M i l l e r ' s  a  l i a r .  She has  l i e d  
up and  down and  a c r o s s .  S h e ' s  l i e d  f o r  C h a r l i e  
P r i c e ,  she  l i e d  f o r  h i m  i n  November,  November 
o f  1981 .  She l i e d  f o r  C h a r l e s  P r i c e  b e c a u s e  o f  
J immy E l l i o t t ' s  t h r e a t s .  

W e l l ,  when a  l i a r  s a y s  s o m e t h i n g ,  d o e s n ' t  

3 ~ s .  M i l l e r  t e s t i f i e d  a t  t r i a l  t h a t  when she  c o n v e r s e d  w i t h  
P r i c e  t h a t  n i g h t  a t  t h e  "Fox  H u n t e r "  l o u n g e  t h e y  j u s t  s a i d  " h i  
and  bye , "  and P r i c e  h a d  - n o t  t h r e a t e n e d  h e r  i n  a n y  way. (R 
1 4 2 - 1 4 3 ) .  



make i t  a l w a y s  f a l s e .  I t  j u s t  means y o u  c a n ' t  
t e l l  w h e t h e r  i t ' s  t r u e  o r  n o t .  

And, so ,  S o n j a  W h i t l o w  h a s  l i e d .  B u t  t h e  
q u e s t i o n  i s  w h i c h  i s  t r u e  n o w ? "  (R 3 1 4 - 3 1 5 ) .  

A f t e r  r e c e i v i n g  j u r y  i n s t r u c t i o n s ,  t h e  j u r y  s e t  o u t  t o  

d e l i b e r a t e .  (R 3 4 9 ) .  The  j u r y  d e l i b e r a t e d  f o r  a l m o s t  2 - 1 / 2  

h o u r s ,  and  r e t u r n e d  w i t h  a  v e r d i c t  f i n d i n g  P r i c e  g u i l t y  o f  t h e  

l e s s e r - i n c l u d e d  c r i m e  o f  a t t e m p t e d  t r a f f i c k i n g  i n  m e t h a q u a l o n e .  

(R 3 5 0 - 3 5 1 ) .  P r i c e  was t h e r e a f t e r  s e n t e n c e d  t o  t w e l v e  ( 1 2 )  y e a r s  

o f  i m p r i s o n m e n t ,  a l m o s t  f i v e  t i m e s  t h e  maximum p r e s u m p t i v e  

s e n t e n c e  u n d e r  t h e  new g u i d e l i n e s  o f  c o m m u n i t y  c o n t r o l  t o  3 0  

m o n t h s ,  w i t h  t h e  t r i a l  j u d g e  s t a t i n g  as  r e a s o n  f o r  h i s  d e p a r t u r e :  

"I f i n d  t h a t  y o u ' r e  a  s e r i o u s  t h r e a t  t o  
t h e  c o m m u n i t y .  Mo re  s p e c i f i c a l l y ,  I f i n d  t h a t  
y o u  h a v e  i n t i m i d a t e d  w i t n e s s e s ,  t h r e a t e n e d  
w i t n e s s e s ,  c o e r c e d  w i t n e s s e s  and  done  j u s t  
a b o u t  e v e r y t h i n g  y o u  c o u l d  t o  show a  t r i a l  
on  a  s c e n a r i o  t h a t  y o u  w o u l d  h a v e  l i k e  t o  h a v e  
p u t  t o g e t h e r . "  (R 363 ,  4 3 8 - 4 3 9 ) .  

On A p p e a l  t o  t h e  F i f t h  D i s t r i c t  P r i c e  a r g u e d  t h e  f o l l o w i n g  

f i v e  p o i n t s :  

( 1 )  The s e a r c h  o f  t h e  a p a r t m e n t  a n d  s e i z u r e  
o f  t h e  p i l l - l a d e n  s h o p p i n g  b a g  was an u n l a w f u l  
g e n e r a l  e x p l o r a t o r y  s e a r c h ,  f a r  b e y o n d  t h e  h a n d  
g u n  s e i z u r e  a u t h o r i z a t i o n  o f  t h e  s e a r c h  w a r r a n t .  

, 9 1 1  ( F l a .  2 n d  
, 
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2. The t r i a l  j u d g e  e r r o n e o u s l y  a l l o w e d  
t h e  p r o s e c u t o r  t o  i m p e a c h  and  r e h a b i l i t a t e  i t s  
k e y  S t a t e  w i t n e s s  ( S o n y a  W h i t l o w  M i l l e r )  on 
d i r e c t  e x a m i n a t i o n  w i t h  h e r  p r i o r  " f a l s e "  i n c o n -  
s i s t e n t  t e s t i m o n y  e x o n e r a t i n g  P r i c e  f u r n i s h e d  a t  
P r i c e ' s  f i r s t  t r i a l  i n  t h i s  c a u s e ,  and  h e r  
e x p l a n a t i o n  t h a t  s h e  h a d  " l i e d "  a t  t h e  f i r s t  
t r i a l  d u e  t o  t h r e a t s  o f  a  t h i r d  p e r s o n  ( James  
E l l i o t ) ,  a b s e n t  e v i d e n c e  t h a t  P r i c e  h a d  s o l i -  
c i t e d  o r  p a r t i c i p a t e d  i n  t h e s e  c l a i m e d  t h r e a t s .  
See R e e v e s  v. S t a t e ,  4 2 3  So.2d 1 0 1 7 ,  1 0 1 8  ( F l a .  



4 t h  DCA,  1 9 8 1 ) ;  R an v  S t a t e  457 So.2d 1084,  
1092  ( F l a .  4 t h  D-i -- a l .  

( 3 )  E r r o n e o u s  a d m i s s i o n  o f  M i l l e r ' s  p r i o r  
w r i t t e n  i n c r i m i n a t i n g  s t a t e m e n t  t o  ' ' b o l s t e r "  
h e r  c r e d i b i l i t y .  See M c E l v e e n  v. S t a t e ,  415 So. 
2d  746, 74.8 ( F l a .  1 s t  D C A ,  1 9 8 2 ) ;  K e l l a m  v. Thomas, 
287 So.2d 733, 735 ( F l a .  4 t h  DCA,  1 9 7 4 ) ;  et al-. . 

( 4 )  F u n d a m e n t a l  e r r o r  f o r  t h e  S t a t e ' s  a g e n t s  
t o  c o e r c e  M i l l e r  w i t h  f a v o r a b l e  t r e a t m e n t  and d i s -  
m i s s a l  o f  p e r j u r y  c h a r g e s  t o  change  h e r  t e s t i m o n y  
e x o n e r a t i n g  P r i c e ,  and h e n c e  i n c r i m i n a t e  P r i c e .  
See U n i t e d  S t a t e s  v. Waterman, 732 F.2d 1527 ( 8 t h  
C i r . ,  1 9 8 4 ) ;  Reese v. S t a t e ,  382 So.2d 141,  1 4 3  
( F l a .  4 t h  DCA, v .  S t a t e ,  334 So.2d 823 
( F l a .  1 s t  D C A ,  1 9 7 6 ) ,  T e r t .  - -  den. 345 So.2d 427 
( F l a . ,  1 9 7 7 ) .  

( 5 )  The t r i a l  j u d g e  i m p r o p e r l y  e x c e e d e d  b y  
f i v e  t i m e s  P r i c e ' s  maximum p r e s u m p t i v e  g u i d e l i n e  
s e n t e n c e ,  s i n c e  t h e  r e c o r d  i d  d e v o i d  o f  " c l e a r  and  
c o n v i n c i n g "  e v i d e n c e  t h a t  P r i c e  had  t h r e a t e n e d  
w i t n e s s e s .  

The F i f t h  D i s t r i c t  r e v e r s e d  P r i c e ' s  c o n v i c t i o n  o n  j u s t  t h e  

s e c o n d  p o i n t ,  h o l d i n g  t h a t  t h e  S t a t e  had  i m p r o p e r l y  i n t r o d u c e d  

M i l l e r ' s  p r i o r  i n c o n s i s t e n t  t e s t i m o n y  and e x p l a n a t i o n  c o n c e r n i n g  

E l l i o t ' s  s u p p o s e d  " t h r e a t s "  on d i r e c t  e x a m i n a t i o n ,  w h i c h  was 

" h i g h l y  p r e j u d i c i a l  and h a r m f u l "  b e c a u s e  " t h e  i m p l i c a t i o n  i s  

c l e a r  t h a t  b e c a u s e  [ P r i c e ]  was g u i l t y  t h e  d e f e n d a n t  h a d  c a u s e d  

James E l l i o t  t o  t h r e a t e n  t h e  w i t n e s s  n o t  t o  t e l l  t h e  t r u t h , "  

P r i c e  v. S t a t e ,  469 So.2d 210 ( F l a .  5 t h  D C A ,  1 9 8 5 ) .  However,  t h e  

F i f t h  D i s t r i c t  h e l d  r e g a r d i n g  t h e  S t a t e ' s  c l a i m  t h a t  i t  o f f e r e d  

M i l l e r ' s  s t a t e m e n t s  c o n c e r n i n g  E l l i o t ' s  t h r e a t s  o n l y  t o  " e x p l a i n "  

why she  h a d  i n c o n s i s t e n t l y  t e s t i f i e d :  "The S t a t e ' s  a r g u m e n t  m i g h t  

h a v e  m e r i t  i f  t h e  t e s t i m o n y  h a d  come a f t e r  [ M i l l e r ]  had  i n  f a c t  

been i m p e a c h e d  b y  t h e  d e f e n s e  w i t h  h e r  p r i o r  i n c o n s i s t e n t  

s t a t e m e n t  and t h e  S t a t e  was s e e k i n g  t o  r e h a b i l i t a t e  h e r . "  469 

So.2d a t  211.  



STATE'S ARGUMENT 

THE FIFTH DISTRICT DECISION SUB JUDICE 
PROPERLY D E C I D E D  I T  WAS "HIGHLY PREJU- - ~~ 

DICIAL" REVERSIBLE E R R O R  AND VIOLATIVE 
OF F.S. 90.608 FOR THE STATE TO PRESENT 
I T S  KEY WITNESSES'S ( M I L L E R ' S )  P R I O R  
INCONSISTENT TRIAL TESTIMONY AND EXPLANA- 
TION THEREFOR D U R I N G  H E R  DIRECT E X A M I N A -  
TION UNDER THE GUISE OF "ANTICIPATORY" 
I M P E A C H M E N T / R E H A B I L I T A T I O N ;  AND NOTWITH- 
STANDING, THE DEFENSE ATTORNEY HAD NOT 
INTENDED TO I M P E A C H  MILLER WITH THAT 
INCONSISTENT TRIAL TESTIMONY I N  QUESTION. 

The F i f t h  D i s t r i c t  r e v e r s e d  P r i c e ' s  c o n v i c t i o n  f o r  a  new 

t r i a l  on t h e  g r o u n d  t h a t  t h e  t r i a l  c o u r t  i m p r o p e r l y  p e r m i t t e d  t h e  

• s t a t e  a t t o r n e y  t o  q u e s t i o n  M i l l e r  on h e r  d i r e c t  e x a m i n a t i o n  as t o  

h e r  p r i o r  i n c o n s i s t e n t  t r i  a1 t e s t i m o n y  and h e r  e x p l a n a t i o n  why 

she t h e n  " l i e d "  due t o  E l l i o t ' s  t h r e a t s .  P r i c e ,  469 So.2d a t  211. 

The p a n e l  d e c i s i o n  e x p r e s s l y  r e j e c t e d  t h e  S t a t e ' s  " a n t i c i p a t o r y t t  

impeachment/rehabilitation a r g u m e n t .  1 .  F o r  t h e  f o l l o w i n g  

r e a s o n s  t h e  F i f t h  D i s t r i c t  p a n e l  d e c i s i o n  i s  c o r r e c t :  

( a )  S i n c e  P r i c e ' s  c o u n s e l  u n e q u i v o c a l l y  
s t a t e d  a t  t r i a l  t h a t  h e  d i d  n o t  i n t e n d  t o  
impeach  M i l l e r  w i t h  h e r  p r i o r  i n c o n s i s t e n t  
t e s t i m o n y ,  t h e  p r o s e c u t o r ' s  p r e s e n t a t i o n  
on h e r  d i r e c t  e x a m i n a t i o n  o f  s u c h  i n c o n -  
s i s t e n c y  and " e x p l a n a t i o n "  t h e r e f o r  c a n n o t  
l e g i t i m a t e l y  c o n s t i t u t e  " a n t i c i p a t o r y  
r e h a b i l i t a t i o n , "  e v e n  i f  a l l o w e d :  

A t  t h e  o n s e t ,  P r i c e  m u s t  s t r e s s  t h a t  t h e  r e c o r d  does n o t  

@ a r g u a b l y  s u p p o r t  t h e  S t a t e ' s  c l a i m  t h a t  t h e  t r i a l  p r o s e c u t o r  had  

p r e s e n t e d  Ms. M i l l e r ' s  p r i o r  i n c o n s i s t e n t  f i r s t  t r i a l  t e s t i m o n y  

and e x p l a n a t i o n  t h e r e f o r  i n  " a n t i c i p a t i o n "  o f  d e f e n s e  impeachment  

o f  M i l l e r  w i t h  t h i s  t e s t i m o n y  on c r o s s - e x a m i n a t i o n .  



P r i c e ' s  c o u n s e l  c o n s i s t e n t l y  m a i n t a i n e d  t h a t  t h e  

p r o s e c u t o r ' s  e l i c i t a t i o n  of Ms. M i l l e r ' s  f i r s t  t r i a l  t e s t i m o n y  

and E l l i o t ' s  " t h r e a t s "  was a  p r e t e x t u a l  e f f o r t  b y  t h e  S t a t e  t o  

p r e s e n t  c l e a r l y  i n a d m i s s i b l e  and h i g h l y  p r e j u d i c i a l  e v i d e n c e  t o  

t h e  j u r y .  (R 1 0 9 - 1 1 0 ) .  See E r p  v.  C a r r o l ,  4 3 8  So.2d 31, 39 

( F l a .  5 t h  DCA,  1 9 8 3 )  ( c o n d e m n i n g  p r o c e d u r e  u s e d  b y  a  p a r t y  as " a  

d e v i c e  o r  a r t i f i c e  t o  g e t  i n t o  e v i d e n c e  b e f o r e  t h e  j u r y  t h a t  

w h i c h  w o u l d  o t h e r w i s e  be i n a d m i s s i b l e " ) .  D e m o n s t r a t i n g  t h e  t r i a l  

p r o s e c u t o r ' s  i m p r o p e r  p u r p o s e  i s  t h e  f a c t  t h a t  P r i c e ' s  a t t o r n e y  

c l e a r l y  s t a t e d  on t h e  r e c o r d  t h a t  he  h a d  - n o t  i n t e n d e d  t o  p r e s e n t  

o r  i m p e a c h  Ms. M i l l e r  w i t h  h e r  p r i o r  f i r s t  t r i a l  t e s t i m o n y :  

" M R .  HESS [ t h e  p r o s e c u t o r ] :  Your  Honor ,  t h a t ' s  
wha t  I i n t e n d  t o  o f f e r .  

MR. KIRKLAND [ P r i c e ' s  a t t o r n e y ] :  T h a t  l a s t  
p a r t  o f  i t ,  c e r t a i n l y  now h e ' s  t r y i n g  t o  t a i n t  M r .  
P r i c e  w i t h  i t .  I n s t e a d  o f  s h o w i n g  wha t  she  d i d  and 
how she  r e s p o n d e d  t o  t h i s  p e r s o n  named E l l i o t t ,  by  
t h e  l a s t  q u e s t i o n ,  y o u  know, t h e y  know e a c h  o t h e r ,  
t r y i n g  - t o  get - some 9 u i l t  - o f  t h r e a t s  by a s s o c i a t i o n .  

I f  y o u ' r e  o n l y  i n t r o d u c i n g  t h e  h e a r s a y  t o  e s t a -  
b l i s h  w h a t  she  d i d ,  o r  t h a t  a c t i o n  s h e  t o o k ,  t h a t ' s  
f a r  enough.  I d o n ' t  t h i n k  now a t t e m p t i n g  t o  b o o t -  
s t r a p  i t  i n t o  some v i c a r i o u s  a c t  on M r .  P r i c e ' s  p a r t  
i s  r e l e v a n t .  

We c e r t a i n l y  w o u l d  o b j e c t  t o  t h a t  p o r t i o n  o f  t h e  
p r o f f e r .  

THE COURT: W i l l i n g  t o  j u s t  a c c e p t  h e r  t e s t i m o n  
t o d a y  - as b e i n g  t h e  t r u t h  a n d  n o t  try t o  i m  e a c h  h e r  - -- - + - 

MR. KIRKLAND: P l a n  n o t  t o .  --- 
THE COURT: W a i t  a  m i n u t e ,  j u s t  answer  t h e  q u e s -  

t i o n .  As I h e a r d  y o u  s a y  s o m e t h i n g  a  moment ago, 
t h a t ' s  a  y e s  o r  n o t  q u e s t i o n .  S i r ,  can  y o u  answer  
t h a t ?  A r e  y o u  g o i n g  t o  a c c e p t  h e r  t e s t i m o n y  as t r u t h ,  
n o t  t r y  t o  i m p e a c h  h e r  t e s t i m o n y ?  

MR. KIRKLAND: I f  he  had  s t o p p e d  when s h e  t e s t i -  
f i e d  when she  g o t  t h e  Q u a a l u d e  p i l l  and p u t  i t  i n  h e r  



p o c k e t  and w a l k e d  o u t s i d e ,  may n o t .  

My t r i a l  s t r a t e g y  o r  p l a n ,  t o  ask  one  s i n g l e  
q u e s t i o n ,  - n o t  try - t o  impeach  - h e r .  

An e n t i r e l y  d i f f e r e n t  t h e o r y  o f  d e f e n s e  i n  t h i s  
case .  C r e a t e d  t h e  s t r a w  man & b r i n g i n g  o u t  on d i r e c t  

- 1  - 
e x a m i n a t i o n  - h e r  p r e v i o u s  i n c o n s i s t e n t  s t A l e m e X .  - Now 
g o i n g  t o  h a v e  t o  open  i t  9 and  go i n t o  i t .  --- - - -- 

N o t  w i n t e n t  t o  e v e n  ask  h e r  one s i n g l e  u e s t i o n ,  
when she c o m p l e t e d  n e x t e n l e n t  t h e s e  p i  I s  i n  -- - - f-- - w p o c k e t  and w e n t  o u t s i d e .  -- 

I was g o i n g ,  t o  i m p e a c h  h e r  t e s t i m o n y  w i t h  g e n e r a l  - -  - - 
c h a r a c t e r ,  r e p u t a t i o n ,  - w h a t  o t h e r  w i t n e s s e s  - know a b o u t  
h e r  r e p u t a t i o n .  B u t  now t h e  S t a t e  i s  a t t e m p t i n g  - -  - 

THE COURT: Bear  i n  m i n d  a l l  she  s a i d  i n  f r o n t  
o f  t h e  j u r y  s o  f a r ,  h e r  l i f e  was t h r e a t e n e d .  

MR. KIRKLAND: C o n n e c t i n g  up  J i m  E l l i o t t  and t h e  
D e f e n d a n t ,  g e t t i n g  i t  i n t o  t h e  f e a t u r e  o f  t h e  c a s e  --- -- T 
and n o t  t h e  s i d e l i g h t .  The f e a t u r e  o f  t h i s  c a s e  i s  --- 
w h e t h e r  o r  n o t  he  p o s s e s s e d  t h e  Q u a a l u d e s ,  n o t  if 
somebody who s h e ' s  i n d i c a t e d  made some a u t h o r i z e d  o r  
u n a u t h o r i z e d  - - "  ( E m p h a s i s  a d d e d )  (R 1 0 9 - 1 1 0 ) .  

O b v i o u s l y ,  t h e  damage o f  j u r y  s p e c u l a t i o n  c a u s e d  b y  a d m i s s i o n  o f  

t h e  e v i d e n c e  i n  q u e s t i o n  c l e a r l y  o u t w e i g h s  a n y  p o t e n t i a l  b e n e f i t  

g a i n e d  b y  impeachmen t  w i t h  h e r  p r i o r  i n c o n s i s t e n t  t r i a l  

t e s t i m o n y .  

Thus, s i n c e  P r i c e ' s  c o u n s e l  h a d  n e v e r  p l a n n e d  t o  i m p e a c h  

M i l l e r  w i t h  h e r  p r i o r  i n c o n s i s t e n t  s t a t e m e n t s ,  r a t h e r  o n l y  w i t h  

g e n e r a l  c h a r a c t e r  e v i d e n c e ,  t h e  S t a t e  c a n n o t  l e g i t i m a t e l y  a r g u e  

b e f o r e  t h i s  C o u r t  t h a t  t h e  t r i a l  p r o s e c u t o r ' s  p r e s e n t a t i o n  i n  

q u e s t i o n  d u r i n g  M i l l e r ' s  d i r e c t  e x a m i n a t i o n  was a l l o w a b l e  u n d e r  

t h e  g u i s e  o f  " a n t i c i p a t o r y  r e h a b i l i t a t i o n . "  

( b )  A p a r t y  c a l l i n g  a  w i t n e s s  c a n n o t  on  
d i r e c t  e x a m i n a t i o n  i m p e a c h  t h a t  w i t n e s s  
and t h e r e a f t e r  r e h a b i l i t a t e  h i m  w i t h  t h e  
w i t n e s s ' s  " e x p l a n a t i o n "  f o r  t h e  d i s c r e -  
d i t i n g  e v i d e n c e :  



E v e n  if P r i c e ' s  c o u n s e l  w o u l d  h a v e  i n d i c a t e d  a t  t r i a l  t h a t  

h e  h a d  a c t u a l l y  p l a n n e d  t o  i m p e a c h  IYs. M i l l e r  w i t h  h e r  p r i o r  

t r i a l  t e s t i m o n y  o n  c r o s s - e x a m i n a t i o n ,  a  p a r t y  i s  n o n e t h e l e s s  

p r o h i b i t e d  u n d e r  F l o r i d a  l a w  f r o m  i m p e a c h i n g  a n d  r e h a b i l i t a t i n g  

i t s  own w i t n e s s  o n  d i r e c t  e x a m i n a t i o n .  G e n e r a l l y ,  r e h a b i l i t a t i o n  

o f  a  w i t n e s s  who g a v e  p r i o r  i n c o n s i s t e n t  t e s t i m o n y  i s  - n o t  a l l o w e d  

" u n l e s s  a n d  u n t i l  an  e f f o r t  i s  made t o  i m p e a c h  h i s  t e s t i m o n y . "  

C f . :  T e f f e t e l l e r  v. S t a t e ,  4 3 9  So .2d  840 ,  8 4 3  ( F l a . ,  1 9 8 3 ) ;  

T r a i n e r  v .  S t a t e ,  3 4 6  So.2d 1081 ,  1 0 8 2  ( F l a .  1 s t  DCA, 1 9 7 7 ) .  

I n  e n a c t i n g  F.S. $90.608,  t h e  F l o r i d a  l e g i s l a t u r e  e x p r e s s l y  

p r o v i d e d  t h a t  " [ a l n y  p a r t y ,  e x c e p t  - t h e  p a r t y  c a l l i n g  - t h e  w i t n e s s ,  

may a t t a c k  t h e  c r e d i b i l i t y  o f  a  w i t n e s s  b y .  . . [ i l n t r o d u c i n g  

s t a t e m e n t s  o f  t h e  w i t n e s s  w h i c h  a r e  i n c o n s i s t e n t  w i t h  h i s  p r e s e n t  

t e s t i m o n y "  [ s u b s e c t i o n  ( l ) ( a ) l ,  o r  b y  p r e s e n t i n g  e v i d e n c e  t h a t  

t h e  w i t n e s s  h a s  p r e v i o u s l y  b e e n  c o n v i c t e d  o f  a c r i m e  [ s u b s e c t i o n  

( l ) ( c ) ;  See  a l s o  F.S. $90 .6101 .  T h e  Law R e v i s i o n  C o u n s e l  N o t e  

c o n c e r n i n g  t h e  f o r e g o i n g  p r o v i s i o n  s t a t e s  t h a t  t h i s  " s e c t i o n  

r e t a i n s  t h e  t r a d i t i o n a l  r u l e  a g a i n s t  i m p e a c h i n g  a  p a r t y ' s  - own 

w i t n e s s  a n d  e n u m e r a t e s  t h e  m e t h o d s  o f  a t t a c k i n g  w i t n e s s  

c r e d i b i l i t y . "  V o l u m e  6C, F l o r i d a  S t a t u t e s  A n n o t a t e d  a t  Page  59 .  

A  p a r t y  c a n n o t  i n t r o d u c e  i t s  own w i t n e s s e s '  p r i o r  i n c o n s i s t e n t  

s t a t e m e n t  u n l e s s  " t h e  w i t n e s s  f a i l s  t o  g i v e  t h e  t e s t i m o n y  

e x p e c t e d  o f  h im,"  a n d  t h e  p a r t y  i s  " s u r p r i s e d  o r  e n t r a p p e d "  b y  

h i s  w i t n e s s ' s  t e s t i m o n y .  - I d .  

I n  W i n g a t e  v. New D e a l ,  2 1 7  So.2d 612 ,  6 1 4  ( F l a .  1 s t  DCA, 

1 9 6 9 ) ,  t h e  c o u r t  e x p l a i n e d  t h e  t r a d i t i o n a l  t h e o r y  b e h i n d  t h i s  

p r o c e d u r e  o f  w i t n e s s  e x a m i n a t i o n :  



"When a  w i t n e s s  h a s  t e s t i f i e d  t o  f a c t s  
m a t e r i a l  i n  t h e  c a s e ,  i t  i s  p r o v a b l e  b y  way 
o f  i m p e a c h m e n t  t h a t  h e  h a s  p r e v i o u s l y  made 
s t a t e m e n t s  r e l a t i n g  t o  t h e s e  same f a c t s  w h i c h  
a r e  i n c o n s i s t e n t  w i t h  h i s  p r e s e n t  t e s t i m o n y .  
The m a k i n g  o f  t h e s e  p r e v i o u s  s t a t e m e n t s  may 
be d r a w n  o u t  - i n  c r o s s - e x a m i n a t i o n  o f  t h e  w i t -  
n e s s  h i m s e l f ,  o f  i f  on  s u c h  c r o s s - e x a m i n a t i o n  
t h e  w i t n e s s  h a s  d e n i e d  m a k i n g  t h e  s t a t m e n t ,  
o r  h a s  f a i l e d  t o  remember  i t ,  t h e  m a k i n g  o f  t h e  
s t a t e m e n t  may be  p r o v e d  b y  a n o t h e r  w i t n e s s .  

" T h e  t h e o r y  o f  a t t a c k  b y  p r i o r  i n c o n s i s t e n t  
s t a t e m e n t s  i s  n o t  b a s e d  o n  t h e  a s s u m p t i o n  t h a t  
t h e  p r e s e n t  t e s t i m o n y  i s  f a l s e  a n d  t h e  f o r m e r  
s t a t e m e n t  t r u e  b u t  r a t h e r  upon  t h e  m o t i o n  t h a t  
t a l k i n g  one  way on  t h e  s t a n d  and  a n o t h e r  way 
p r e v i o u s l y  i s  b l o w i n g  h o t  and  c o l d  and  r a i s e s  
a  d o u b t  as t o  t h e  t r u t h f u l n e s s  o f  b o t h  s t a t e -  - --- -- 
merits." 

N o t w i t h s t a n d i n g  t h e  l e g i s l a t u r e ' s  e x p r e s s  e n a c t m e n t s  a n d  

t r a d i t i o n a l  j u d i c i a l  v i e w s ,  t h e  S e c o n d  D i s t r i c t  t h i n k s  o t h e r w i s e  

i n  i t s  B e l l  d e c i s i o n  w r i t t e n  b y  n e w l y  a p p o i n t e d  a p p e l l a t e  J u d g e  

R i c h a r d  F r a n k :  t h a t  a  p a r t y  - c a n  " a n t i c i p a t o r i l y "  i n t r o d u c e  i t s  

own w i t n e s s ' s  p r i o r  i n c o n s i s t e n t  s t a t e m e n t s  on  d i r e c t  e x a m i n a t i o n  

when i t s  p u r p o s e  i s  t o  " e x p l a i n "  away a  p r i o r  i n c o n s i s t e n c y  t o  

" b o l s t e r "  i t s  w i t n e s s ' s  c r e d i b i l i t y .  The S t a t e  o f  F l o r i d a ,  

t h r o u g h  i t s  A t t o r n e y  G e n e r a l ,  u r g e s  t h i s  C o u r t  i n  t h i s  p a r t i c u l a r  

c a u s e  t o  r a t i f y  - B e l l  as t h e  l a w  o f  t h i s  s t a t e ,  and  t o  r e j e c t  t h e  

F i f t h  D i s t r i c t ' s  P r i c e  d e c i s i o n  and  t h e  F o u r t h  D i s t r i c t ' s  Ryan  v .  

S t a t e ,  4 5 7  So.2d 1084,  1092  ( F l a .  4 t h  DCA, 1 9 8 4 ) .  As w i l l  be  

s u b s e q u e n t l y  s t r e s s e d  i n  t h i s  a r g u m e n t ,  t h e  S t a t e  o f  F l o r i d a ' s  

A t t o r n e y  G e n e r a l  h a s  i n  t h i s  c a u s e  s u d d e n l y  done  an a s t o n i s h i n g  

1 8 0 - d e g r e e  f l i p  f r o m  i t s  c u r r e n t  p o s i t i o n  i n  L a w h o r n e  v. S t a t e ,  

4 8 1  So.2d 1 9  ( F l a .  3 r d  DCA,  1 9 8 6 ) ,  w h e r e  i t  i s  c u r r e n t l y  

z e a l o u s l y  m a i n t a i n i n g  t h a t  " a n t i c i p a t o r y  r e h a b i l i t a t i o n 1 '  on 



direct examination is improper and violative of F.S. 590.608. 

(See State's briefs in Lawhorne, attached, at Appendix pages 

5-25]. 

There are several reasons why "anticipatory rehabilitation" 

is not and should not be approved in the State of Florida. 

First, Judge Frank's - Bell decision, effectively carving out 

a judicially-created exception to F.S. 590.608, constitutes a 

judicial encroachment on the legislature's authority and 

enactments. The Florida legisture in F.S. 90.608 has expressly 

and unequivocally prohibited a party from introducing statements 

of his own witness which are inconsistent with the witness's 

present testimony. In Florida Gulf v. Commission on Ethics, 354 

So.2d 932, 933 (Fla. 2nd DCA, 1978), the court stressed: 

"The legislature is charged with the res- 
ponsibility of making the law. The courts, on 
the other hand, are mandated to follow the law 
and follow the law they must. In doing so we 
must interpret and construe a statute according 
to the precise language adopted by the legislature." 

"Where the words of a statute are clear and unambiguous, judicial 

interpretation is not appropriate to displace the expressed 

intent." Citizens v. Public Service Commission, 435 So.2d 784, 

786 (Fla., 1983). "It is not the function of a court to search 

out ways to strike an act down or to defeat its purpose." 

Overman v. State Board of Control, 62 So.2d 696, 701 (Fla., 

1953). 

The - Bell panel has effectively displaced the legislative 

prohibition of 90.608-- that a party cannot introduce its own 

witness's prior inconsistment. As justification for a 

judicially-created "anticipatory rehabi 1 i tation" exception to 



590.608, t h e  - B e l l  p a n e l  s t a t e d  i t  d i d  n o t  " p e r c e i v e "  t h e  

p r o c e d u r e  as a c t u a l  " impeachmen t . "  By  i g n o r i n g  t h e  p a r t i c u l a r  

e x a m i n a t i o n  p r o c e d u r e  u s e d - -  and l o o k i n g  o n l y  t o  t h e  f i n a l  

s t r a t e g i c  i n t e n t  o f  t h e  p a r t y  c a l l i n g  i t s  w i t n e s s - -  t h e  - B e l l  

p a n e l  has  d e f e a t e d  t h e  p r o c e d u r a l  b a r  o f  t h e  590.608.  

Second,  u n d e r  t h e  f a c t s  o f  t h e  c a s e  - s u b  j u d i c e ,  p r e s e n t a t i o n  

o f  M i l l e r ' s  i n c o n s i s t e n t  f i r s t  t r i a l  t e s t i m o n y  t o  t h e  j u r y  o n  

d i r e c t  e x a m i n a t i o n  c e r t a i n l y  c o u l d  n o t  have  e n h a n c e d  h e r  

c r e d i  b i l  i t y  w i t h  t h e  j u r y - -  and o b v i o u s l y  d i m i n i s h e d  o r  

" a t t a c k e d "  i t .  The o n l y  p u r p o s e  o f  M i l l e r ' s  e x p l a n a t i o n  was t o  

v i t i a t e  and m i t i g a t e  t h e  s u b s t a n t i a l  impeachmen t  e f f e c t  o f  h e r  

f i r s t  t r i a l  t e s t i m o n y .  The S t a t e  c a n n o t  be s e r i o u s  i n  c l a i m i n g  

t h a t  b y  p r e s e n t i n g  M i l l e r ' s  e a r l i e r  t e s t i m o n y  i t  h a d  n o t  

e f f e c t i v e l y  " a t t a c k e d "  h e r  c r e d i b i l i t y .  

T h i r d ,  as h e l d  i n  Ryan, 457 So.2d a t  1092,  t h e  a n t i c i p a t o r y  

i m p e a c h m e n t / r e h a b i l i t a t i o n  p r a c t i c e  " s c r a m b l e [ s l  t h e  o r d e r l y  

p r o c e d u r e  l a i d  o u t  b y  t h e  F l o r i d a  R u l e s  o f  e v i d e n c e , "  and " r o b s  

t h e  d e f e n s e  c o u n s e l  o f  an i m p o r t a n t  s t r a t e g i c  t o o l  u s e d  i n  

c r o s s - e x a m i n a t i o n . "  The F o u r t h  D i s t r i c t  r e c o g n i z e d  i n  Ryan t h a t  

w h i l e  t h e  S t a t e  may n o t  have  t h e  s p e c i f i c  i n t e n t i o n  o f  a t t a c k i n g  

t h e  w i t n e s s '  c r e d i b i l i t y ,  t h e  p r o s e c u t o r ' s  q u e s t i o n i n g  h a d  t h e  

e f f e c t  o f  i m p e a c h i n g  i n  one b r e a t h  b y  s h o w i n g  t h e  i n c o n s i s t e n t  

s t a t e m e n t  and r e h a b i l i t a t i n g  i n  t h e  n e x t  b r e a t h  b y  a l l o w i n g  t h e  

w i t n e s s  t o  e x p l a i n  why he  l i e d .  The Ryan, P r i c e  and Lawhorne  

p a n e l s  a l l  f o u n d  t h e  r e a s o n i n g  o f  E r p  v. C a r r o l l ,  438  So.2d a t  

37, m o s t  p e r s u a s i v e :  

"The p u r p o s e  o f  impeachmen t  i s  t o  a t t a c k  t h e  
c r e d i b i l i t y  o f  a  w i t n e s s  s o  t h a t  t h e  t r i e r  o f  f a c t  



w i l l  a c c o r d  h i s  t e s t i m o n y  l e s s  w e i g h t  t h a n  o t h e r -  
w i s e .  A c c o r d i n g l y ,  t h e r e  i s  a  g o o d  r e a s o n s  f o r  a  
p a r t y  t o  i m p e a c h  a  w i t n e s s  g i v i n g  t e s t i m o n y  h a r m f u l  
o r  a d v e r s e  t o  t h a t  p a r t y  b u t  t h e r e  i s  n o  p T o p e r  p u r -  
p o s e  o f  i m p e a c h m e n t  i n  o r d e r  t o  attack: w ~ t n e s s  t h a t  
h a s  n o t  g i v e n  t e s t i m o n y  p r e j u d i c i a l  t o  t h e  p e r s o n  
s e e k i n g  t o  i m p e a c h  t h e - w i t n e s s ,  and  t h i s  i s -  t r u e  
w i t h o u t  r e g a r d  t o  who c a l l e d  t h e  w i t n e s s  o r  t h e  ad-  
v e r s e  w i t n e s s '  s t a t u s . "  

L a s t l y ,  t h e  " a n t i c i p a t o r y "  i m p e a c h m e n t l r e h a b i  1  i t a t i o n  

p r o c e d u r e  as p u r p o r t e d l y  u s e d  i n  t h i s  c a s e  o n  d i r e c t  e x a m i n a t i o n  

a f f i r m a t i v e l y  m i s l e a d s  t h e  j u r y  as t o  t h e  t r u e  b e l i e v a b i l i t y  o f  a  

w i t n e s s  s u c h  as M i l l e r ,  s i n c e  i t  g i v e s  t h e  j u r y  t h e  f a l s e  

i m p r e s s i o n  t h a t  t h e  w i t n e s s ' s  l l v o l u n t a r y "  d i s c l o s u r e  o f  p r i o r  

" l i e s "  shows c a n d o r  and  f o r t h r i g h t n e s s .  A c c o r d i n g l y ,  t h e  j u r o r s  

a r e  n a t u r a l l y  i n c l i n e d  t o  p e r c e i v e  s u c h  f o r t h r i g h t n e s s  as 

a f f i r m a t i v e  e v i d e n c e  t h a t  t h e  w i t n e s s  i s  now t e l l i n g  t h e  t r u t h .  

I n  r e a l i t y ,  h o w e v e r ,  t h e  p r e - e m p t i v e  d i s l o s u r e  i s  n o t h i n g  m o r e  

t h a n  a  s o p h i s t i c a t e d  s t r a t e g i c  a t t e m p t  b y  a  s k i l l e d  t r i a l  l a w y e r  

t o  " s o f t e n  t h e  b l o w "  o f  an a t t a c k  a g a i n s t  i t s  w i t n e s s ' s  

c r e d i b i l i t y ,  and  i s  i n  n o  way i n d i c a t i v e  o f  g r e a t e r  c r e d i b i l i t y  

a t  t h e  t i m e  o f  t r i a l .  Hence ,  t h e r e  i s  a m p l e  g o o d  r e a s o n  f o r  t h e  

l e g i s l a t u r e ' s  p r e c l u s i o n  o f  i m p e a c h m e n t  o f  o n e ' s  own w i t n e s s ,  

s i n c e  i t  f a l s e l y  s u g g e s t s  t h a t  t h e  w i t n e s s  h a d  " t u r n e d  o v e r  a  new 

l e a f , "  and  i s  n o  l o n g e r  d i s h o n e s t .  

( c )  Even  i f  " a n t i c i p a t o r y "  i m p e a c h m e n t 1  
r e h a b i l i t a t i o n  i s  t o  be  s a n c t i o n e d  u n d e r  
F l o r i d a  l a w ,  a d m i s s i o n  o f  M i l l e r ' s  t e s t i -  
mony as t o  E l l i o t ' s  t h r e a t s  i s  t o o  h i g h l y  
p r e j u d i c i a l  t o  o u t w e i g h  a n y  r e l e v a n c y  f o r  
r e h a b i l i t a t i o n  p u r p o s e s :  

F u r t h e r m o r e ,  t h e  S t a t e ' s  e v i d e n c e  i n  t h i s  c a u s e  p u r p o r t e d l y  

p r e s e n t e d  t o  " b o l s t e r "  W h i t l o w ' s  c r e d i b i l i t y  a f t e r  i n t r o d u c i n g  



h e r  p r i o r  i n c o n s i s t e n t  t e s t i m o n y  was l e g a l l y  i r r e l e v a n t  f o r  s u c h  

r e h a b i l i t a t i v e  e f f o r t s ,  a n d  was i n a d m i s s i b l e  f o r  a n y  p u r p o s e .  

The  Law R e v i s i o n  C o u n c i l  N o t e s  t o  S e c t i o n  9 0 . 6 0 8 ( 1 )  [ V o l .  6C 

F.S.A. a t  Page  6 0 1  e x p r e s s l y  p r o v i d e s  a  " l i m i t a t i o n "  i n  t h a t  

i m p e a c h m e n t  a n d  r e h a b i l i t a t i o n  e v i d e n c e  m u s t  be r e l e v a n t  a n d  

m a t e r i a l  t o  be  a d m i s s i b l e .  C f . "  J o h n s o n  v. S t a t e ,  1 7 8  So.2d 724, 

729  ( F l a .  2 n d  DCA, 1 9 6 5 ) ;  B rown  v. S t a t e ,  1 3  So.2d 3  ( F l a . ,  1 9 4 3 ) .  

The  C o u n c i l  N o t e  a d o p t s  t h e  t e s t  i n  J o h n s o n ,  1 7 8  So.2d a t  729 :  

" t h e  t e s t  o f  r e l e v a n c y  a n d  m a t e r i a l i t y  i s  w h e t h e r  t h e  

c r o s s - e x a m i n i n g  p a r t y  c o u l d  have ,  f o r  a n y  p u r p o s e  o t h e r  t h a n  

i m p e a c h m e n t ,  i n t r o d u c e d  e v i d e n c e  on  t h e  s u b j e c t  i n  c h i e f . "  V o l .  

6C F.S.A. a t  60 .  F u r t h e r m o r e ,  t h e  F l o r i d a  E v i d e n c e  Code 

(F .S .990 .401  and  9 0 . 4 0 2 )  a l l o w s  o n l y  " r e l e v a n t  e v i d e n c e "  t o  be  

p r e s e n t e d  a t  t r i a l .  E v e n  when e v i d e n c e  i s  w h o l l y  r e l e v a n t ,  

S e c t i o n  90 .403  e x c l u d e s  i t s  a d m i s s i o n  " i f  i t s  p r o b a t i v e  v a l u e  i s  

s u b s t a n t i a l l y  o u t w e i g h e d  b y  t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e ,  

c o n f u s i o n  o f  i s s u e s ,  o r  m i s l e a d i n g  t h e  j u r y . "  U n d e r  F l o r i d a  l a w ,  

e v i d e n c e  t h a t  a  t h i r d  p e r s o n  h a d  i n d u c e d  a  w i t n e s s  t o  t e s t i f y  

f a l s e l y  i s  " i r r e l e v a n t  a n d  c o l l a t e r a l "  a b s e n t  an e v i d e n t i a r y  l i n k  

t o  t h e  d e f e n d a n t .  R e e v e s  v .  S t a t e ,  4 2 3  So.2d 1017,  1 0 1 8  ( F l a .  

4 t h  DCA, 1 9 8 1 ) ;  J o h n s o n  v. S t a t e ,  3 5 5  So.2d 2 0 0  ( F l a .  3 r d  DCA, 

1 9 7 8 ) ;  J o n e s  v.  S t a t e ,  385  So.2d 1 0 4 2  ( F l a .  1 s t  DCA, 1 9 8 0 ) .  

E v i d e n c e  o f  s u c h  t h i r d  p a r t y  t h r e a t s  i s  i n a d m i s s i b l e  u n d e r  

S e c t i o n  90 .403  s i n c e  F l o r i d a  l a w  e m p h a t i c a l l y  deems i t  as 

c r e a t i n g  " u n d u e  p r e j u d i c e  i n  t h e  m i n d s  o f  t h e  j u r y  a g a i n s t  t h e  

a c c u s e d . "  Reeves ,  4 2 3  So.2d a t  1018;  C o l e m a n  v. S t a t e ,  335 So.2d 

3 6 4  ( F l a .  4. th DCA, 1 9 7 6 ) .  



Since the Fifth District in the case - sub judice found that 

the evidence i n  question "was highly prejudicial and harmful," 

469 So.2d at 212, admission for anticipatory 

impeachrnent/rehabilitation purposes is precluded. 

(d) The State of Florida, through its 
Attorney General's Office, is estopped 
from advocating the approval of "antici- 
patory" i m p e a c h r n e n t / r e h a b i l i t a t i o n  of a 
party's own witness on direct-examination, 
after zealously maintaining the reverse 
in other cases that such procedure is 
improper and violative of F.S. 590.608: 

In Lawhorne v. State, 481 So.2d 19 (Fla. 3rd DCA, 19861, 

Pet. for review filed February 19, 1986, Case No. 68,365 (Fla. - -  
Sup. Ct.), the Third District held that it is improper and 

violative of §90.608(1) for a defense attorney to impeach and 

rehabilitate a defense witness on direct examination, in 

anticipation that the prosecutor would subsequently impeach the 

defense witness on cross-examination. In its brief on appeal in 

Lawhorne, the State of Florida's Attorney General expressly urges 

the Third District to follow the Ryan decision prohibiting 

anticipatory i m p e a c h m e n t / r e h a b i l i t a t i o n :  

"The State would urge this court to adopt the 
view set forth in Ryan, supra. Clearly, by 
asking one's own witness to 'explain away' his 
prior convictions, as defense counsel attempted 
herein, an (sic) improper bolstering would have 
resulted. 

Bolstering occurs when one item of evidence 
is improperly used by a party to add cre- 
dence or weight to some earlier unimpeached 
piece of evidence affected by the same 
party." (Appendix infra, pages 13-14). 

Now in this cause, the State of Florida's Attorney General 

takes the complete about face by urging this Court to find Ryan 



e r r o n e o u s  and t o  quash  t h e  F i f t h  C i r c u i t ' s  P r i c e  r e v e r s a l .  The 

S t a t e ' s  p o s i t i o n  c a n  be summed up as f o l l o w s :  i f  a n t i c i p a t o r y  

i m p e a c h m e n t / r e h a b i l i t a t i o n  b e n e f i t s  t h e  p r o s e c u t i o n ,  i t  i s  a  

v a l i d  p r o c e d u r e ;  i f  i t  b e n e f i t s  t h e  d e f e n s e ,  i t  i s  v i o l a t i v e  o f  

990.608.  T h i s  i n c o n s i s t e n c y  s u g g e s t s  t h a t  t h e  S t a t e  i s  l e s s  t h a n  

s e r i o u s l y  c o m m i t t e d  t o  i t s  s t a n c e  i n  t h i s  c a u s e  u r g i n g  a p p r o v a l  

o f  a n t i c i p a t o r y  impeachment/rehabilitation. 

( e )  The F i f t h  D i s t r i c t  p r o p e r l y  r u l e d  on 
t h e  m e r i t s  o f  t h e  i s s u e  r e v e r s e d  upon - s u b  
j u d i c e .  

F o r  t h e  f i r s t  t i m e  i n  i t s  m e r i t  b r i e f  a t  Page 8, t h e  S t a t e  

s u d d e n l y  s u g g e s t s  t h a t  ' I t h e  i s s u e  d e c i d e d  b y  t h e  c o u r t  o f  a p p e a l  

was n o t  t h e  same one P r i c e  s p e c i f i c a l l y  r a i s e d . "  

N o t w i t h s t a n d i n g ,  t h e  S t a t e  had  ample  o p p o r t u n i t y  t o  c h a l l e n g e  t h e  

F i f t h  D i s t r i c t ' s  May 23 ,  1985 r e v e r s a l  w i t h  t h i s  p r o c e d u r a l  

c o n t e n t i o n  b y  f i l i n g  a  t i m e l y  m o t i o n  f o r  r e h e a r i n g  a  r e q u e s t  f o r  

r e c o n s i d e r a t i o n ,  b u t  n e v e r  d i d  so.  Nor  i n  t h e  S t a t e ' s  " M o t i o n  t o  

R e c a l l  and M o d i f y  Mandate ,  o r  t o  W i t h d r a w  and S t a y  Manda te  

P e n d i n g  Review, '  f i l e d  i n  t h e  F i f t h  D i s t r i c t  on o r  a b o u t  June 24, 

1985, h a d  t h e  S t a t e  e v e r  r a i s e d  t h e  p o i n t  o r  even  h i n t e d  t h a t  t h e  

F i f t h  D i s t i c t ' s  May 23, 1985 o p i n i o n  may h a v e  e x c e e d e d  t h e  i s s u e s  

as p r e s e n t e d  on a p p e a l  o r  p r e s e r v e d  [See A p p e n d i x  i n f r a ,  pages 

1-21.  

L i k e w i s e ,  t h i s  was n e v e r  t h e  S t a t e ' s  g r o u n d  f o r  c h a l l e n g e  i n  i t s  

J u r i s d i c t i o n a l  B r i e f  f i l e d  w i t h  t h i s  c o u r t  and s e r v e d  on J u l y  8, 

1985.  I n  f a c t ,  t h e  S t a t e ' s  a r g u m e n t  i n  i t s  J u l y  8 t h  

J u r i s d i c t i o n a l  b r i e f  a t  page  one e f f e c t i v e l y  c o n c e d e s  a  p r o p e r  

o b j e c t i o n  b y  P r i c e  on t h e  g r o u n d s  r e v e r s e d  upon :  



" D u r i n a  t h e  s e c o n d  t r i a l .  t h e  s t a t e  a t t o r n e v  
d i s c l o s e d ,  - o v e r  o b j e c t i o n ,  Ms: W h i t l o w ' s  p r i o r  
i n c o n s i s t e n t  s t a t e m e n t  b y  q u e r y i n g  w h e t h e r  Ms. - .  

W h i t l o w  h a d  e v e r  t e s t i f i e d  u n d e r  o a t h  c o n c e r -  
n i n g  t h e  same s u b j e c t ,  w h e t h e r  s h e  h a d  e v e r  made 
a  p r i o r  i n c o n s i s t e n t  s t a t e m e n t ,  and  t h e n  p e r -  
m i t t i n g  Ms. W h i t l o w  t o  e x p l a i n  t h e  i n c o n s i s t e n c y . "  

The o b v i o u s  r e a s o n  why t h e  A s s i s t a n t  A t t o r n e y  G e n e r a l  

f o r m e r l y  h a n d l i n g  t h i s  c a s e  ( p r i o r  t o  R i c h a r d  P r o s p e c t ,  E s q . )  h a d  

n e v e r  r a i s e d  t h i s  new t e c h n i c a l  c h a l l e n g e  e a r l i e r  b e f o r e  t h e  

F i f t h  D i s t r i c t  o r  t h i s  C o u r t ,  i s  b e c a u s e  i t  i s  w i t h o u t  r e c o r d  

s u p p o r t .  The  r e c o r d  shows t h a t  d u r i n g  t h e  S t a t e ' s  

d i r e c t - e x a m i n a t i o n  o f  M i l l e r ,  t h e  p r o s e c u t o r  a s k e d  h e r  w h e t h e r  

s h e  h a d  p r e v i o u s l y  g i v e n  s t a t e m e n t s  u n d e r  o a t h  t e l l i n g  t h e  

" s t o r y "  d i f f e r e n t l y ,  a n d  i f  so ,  why  s h e  d i d  n o t  t e l l  t h e  same 

s t o r y  as r e l a t e d  t o  t h e  j u r y  a t  t h a t  s e c o n d  ( 1 9 8 4 )  t r i a l .  ( R  

9 4 - 9 5 ) .  P r i c e ' s  c o u n s e l  i m m e d i a t e l y  r e s p o n d e d  b e f o r e  t h e  

i n c o n s i s t e n t  s t a t e m e n t s  o r  e x p l a n a t i o n  was f u r n i s h e d  t o  t h e  j u r y :  

" M R .  KIRKLAND: Y o u r  H o n o r ,  we o b j e c t  t o  t h a t .  

THE COURT: O v e r r u l e d . "  (R 9 5 ) .  

I n  P r i c e ' s  s e c o n d  p o i n t  on  a p p e a l  r a i s e d  i n  h i s  m a i n  A p p e l l a n t ' s  

b r i e f  b e f o r e  t h e  F i f t h  D i s t r i c t ,  P r i c e  c h a l l e n g e d  e l i c i t a t i o n  o f  

t h i s  l i n e  o f  q u e s t i o n i n g  " o n  - d i r e c t  e x a m i n a t i o n . "  [ S e e  

A p p e l l a n t ' s  5 t h  DCA B r i e f ,  p a g e  321.  I n  P r i c e ' s  R e p l y  B r i e f  a t  

Page  7 ( A p p e n d i x  p a g e  37 ,  i n f r a ) ,  P r i c e  m a i n t a i n e d  a s  f o l l o w s :  

" M o r e o v e r ,  s i n c e  t h e  p r o s e c u t o r  e l i c i t e d  
W h i t l o w ' s  t e s t i m 0 n . v  i n  q u e s t i o n  d u r i n a  h e r  
d i r e c t  e x a m i n a t i o n ;  t h i s  f a c t o r  a l o n e - s e e m s  t o  
e v i d e n c e  t h a t  t h e s e  " t h r e a t s u  w e r e  p r e s e n t e d  
as  p a r t  o f  t h e  S t a t e ' s  c a s e - i n - c h i e f .  G e n e r a l l y ,  
r e h a b i l i t a t i o n  o f  a  w i t n e s s  who a a v e  p r i o r  i n c o n -  
s i s t e n t  t e s t i m o n y  i s  - n o t  a l l o w e d ~ ' u n 1 e s s  and  
u n t i l  an  e f f o r t  i s  made t o  i m p e a c h  h i s  t e s t i m o n y ' . "  



S u b s e q u e n t  t o  t h e  f i l i n g  o f  P r i c e ' s  m a i n  a n d  r e p l y  b r i e f s  he  

f i l e d  a  n o t i c e  o f  s u p p l e m e n t a l  a u t h o r i t y  [ A p p e n d i x  p a g e s  3 -4 ,  

i n f r a l ,  c i t i n g  t h e  t h e n - n e w l y  r e n d e r e d  d e c i s i o n ,  R y a n  v .  S t a t e ,  

457  So.2d 1 0 4 8  ( F l a .  4 t h  DCA, 1 9 8 4 ) ,  f o r  t h e  p o i n t  t h a t  t h e  t r i a l  

c o u r t  i n  t h i s  c a u s e  h a d  e r r e d  t h r o u g h  " [ i l m p r o p e r  a d m i s s i o n  o f  

k e y  s t a t e  w i t n e s s  W h i t l o w ' s  t e s t i m o n y  - on d i r e c t  e x a m i n a t i o n  o f  

t h i r d  p a r t y  t h r e a t s  t o  ' e x p l a i n '  p r i o r  i n c o n s i s t e n t  t e s t i m o n y . "  

(Appendix, pages  3 - 4 ) .  And  a t  t h e  o r a l  a r g u m e n t  b e f o r e  t h e  F i f t h  

D i s t r i c t  o n  A p r i l  1, 1 9 8 5 ,  t h e  i m p r o p e r  

i ~ i i p e a c h m e n t l r e h a b i l i t a t i o n  i s s u e  as  p e r  R y a n  was s u b s t a n t i a l l y  

a r g u e d  b y  t h e  u n d e r s i g n e d  a n d  d i s c u s s e d  b y  t h e  p a n e l .  

I n  sum, t h e  S t a t e ' s  s u g g e s t i o n  t h a t  t h e  F i f t h  C i r c u i t  

e x c e e d e d  i t s  s c o p e  o f  r e v i e w  i s  u n f o u n d e d ,  and  i n  a n y  e v e n t  t h e  

S t a t e  i s  b a r r e d  f r o m  s u d d e n l y  r a i s i n g  i t  a t  t h i s  l a t e  t i m e .  

A c c o r d i n g l y ,  t h e  S t a t e ' s  p r e s e n t a t i o n  o f  M i l l e r ' s  t e s t i m o n y  

o f  E l l i o t ' s  t h r e a t s  u n d e r  t h e  g u i s e  o f  a n t i c i p a t o r y  

i m p e a c h m e n t l r e h a b i  1  i t a t i o n  was i m p r o p e r  a n d  h i g h l y  p r e j u d i c i a l ,  

and  t h i s  C o u r t  s h o u l d  a p p r o v e  t h e  F i f t h  D i s t r i c t  p a n e l  d e c i s i o n  

o n  t h i s  g r o u n d .  



PRICE'S ARGUMENTS ON CROSS-APPEAL 

POINT I 

THE PANEL DECISION IMPROPERLY CONDONES 
ADMISSION OF MS. MILLER'S TESTIMONY OF 
ELL IOT 'S  "THREATS" FOR REHABILITATION 
PURPOSES FOLLOWING DEFENSE IMPEACHMENT 
WITH HER P R I O R  INCONSISTENT FIRST TRIAL 
TESTIMONY, SINCE THE RECORD I S  DEVOID 
OF EVIDENCE SHOWING THAT P R I C E  HAD 
ACTUALLY SOLICITED OR PARTICIPATED I N  
ELLIOTMS "THREATS" AND MILLER WAS U N -  
CERTAIN I F  THESE THREATS EVEN PERTAINED 
TO TESTIFYING FALSELY AT PRICE'S TRIAL.  

I n  t h e  p a n e l  d e c i s i o n  r e v e r s i n g  P r i c e ' s  c o n v i c t i o n  f o r  

a d m i s s i o n  o f  E l l i o t ' s  t h r e a t s  on  d i r e c t  e x a m i n a t i o n ,  t h e  p a n e l  
a 

h e l d :  

"The S t a t e  a r g u e s  t h a t  i t  was m e r e l y  a n t i -  
c i p a t i n g  t h a t  t h e  d e f e n s e  was g o i n g  t o  impeach  
Ms. M i l l e r  b y  h e r  p r i o r  i n c o n s i s t e n t  s t a t e m e n t  
and t h u s  s o u g h t  t o  e x ~ l a i n  h e r  i n c o n s i s t e n t  
s t a t e m e n t s  c i t i n g  u n i t e d  S t a t e s  v. Cochran,  
499 F.2d 380 ( 5 t h  C i r . .  1974). w h i c h  h e l d  t h a t  
a  w i t n e s s  i m p e a c h e d  o n - t h e  b a s i s  o f  a  p r i o r  i n -  
c o n s i s t e n t  s t a t e m e n t  may e n d e a v o r  t o  e x p l a i n  
t h a t  t h e  p r i o r  s t a t e m e n t  was made when t h e  
w i t n e s s  f e a r e d  b o d i l y  ha rm [ f r o m  t h e  d e f e n d a n t ] .  
The S t a t e s  a r g u m e n t  m i g h t  h a v e  m e r i t  i f  t h e  
t e s t i m o n y  i t  e l i c i t e d  had  come a f t e r  Ms. M i l l e r  
had  i n  f a c t  been  impeached  by t h e  d e f e n s e  w i t h  
h e r  p r i o r  i n c o n s i s t e n t  s t a t e m e n t  and t h e  S t a t e  
was s e e k i n g  t o  r e h a b i l i t a t e  h e r .  However,  h e r e  
t h e  t e s t i m o n y  came i n  d u r i n g  t h e  S t a t e ' s  c a s e  
i n  c h i e f  and t h u s  was u n t i m e l y  and i m p r o p e r . "  
- -  469 So.2d a t  211. 

Thus,  t h e  d e c i s i o n  on i t s  f a c e  s e e m i n g l y  a p p r o v e s  

p r e s e n t a t i o n  o f  e v i d e n c e  d u r i n g  a  S t a t e ' s  r e b u t t a l  o f  t h i r d  p a r t y  

t h r e a t s  t o  " e x p l a i n "  p r i o r  i n c o n s i s t e n t  t e s t i m o n y ,  i f  t h e  

p r o s e c u t i o n  w i t n e s s  i s  f i r s t  impeached  w i t h  i t  on 

c r o s s - e x a m i n a t i o n .  



I t  i s  i n d e l i b l y  e s t a b l i s h e d  i n  F l o r i d a  l a w  t h a t  t h e  

a d m i s s i o n ,  o v e r  o b j e c t i o n ,  o f  a  w i t n e s s ' s  t e s t i m o n y  t h a t  someone 

o t h e r  t h a n  t h e  d e f e n d a n t ,  o r  someone n o t  shown t o  be  a c t i n g  w i t h  

t h e  d e f e n d a n t ' s  a c t u a l  p a r t i c i p a t i o n ,  k n o w l e d g e  o r  a u t h o r i z a t i o n ,  

h a d  i n d u c e d  t h a t  w i t n e s s  t o  t e s t i f y  f a l s e l y  f o r  t h e  d e f e n d a n t  i s  

g r o u n d s  f r o m  a  m i s t r i a l ,  a n d  t h e  d e n i a l  t h e r e o f  i s  r e v e r s i b l e  

e r r o r .  J o h n s o n  v .  S t a t e ,  3 5 5  So. 2 d  100 ,  2 1 0  ( F l a .  3 r d  DCA, 

1 9 7 8 ) ;  C o l e m a n  v .  S t a t e ,  335  So.2d 364,  3 6 5  ( F l a .  4 t h  DCA, 1 9 7 8 ) ;  

R e e v e s  v .  S t a t e ,  4 2 3  So.2d 1 0 1 7  ( F l a .  4 t h  DCA, 1 9 8 1 ) ;  J o n e s  v .  

S t a t e  3 8 5  So.2d  1 0 4 2  ( F l a .  1 s t  DCA, 1 9 8 0 ) .  " A b s e n t  a  l i n k  t o  
-9 - 
t h e  d e f e n d a n t ,  t h e  i s s u e  o f  w h e t h e r  a  w i t n e s s  i s  s u b j e c t  t o  

i m p r o p e r  i n f l u e n c e  i s  i r r e l e v a n t  a n d  c o l l a t e r a l  t o  t h e  i s s u e  o f  

w h e t h e r  t h e  d e f e n d a n t  c o m m i t t e d  t h e  c r i m e  f o r  w h i c h  h s  i s  

c h a r g e d . "  Reeves ,  4 2 3  So.2d  a t  1018 .  As a l r e a d y  n o t e d ,  " t h e  

a d m i s s i o n  o f  s u c h  e v i d e n c e  c o u l d  o n l y  s e r v e  t o  c r e a t e  u n d u e  

p r e j u d i c e  i n  t h e  m i n d s  o f  t h e  j u r y  a g a i n s t  t h e  a c c u s e d . "  423  

So.2d  a t  1 0 1 8 .  

The a d m i s s i o n  i n  t h i s  c a u s e  o f  M i l l e r ' s  t e s t i m o n y  f o r  any 

p u r p o s e  as  t o  James E l l i o t ' s  a l l e g e d  " t h r e a t s "  i s  r e v e r s i b l e  

e r r o r  s i n c e  s h e  h a d  e m p h a s i z e d  t h a t  P r i c e  h a d  n e v e r  b e f o r e  

t h r e a t e n e d  h e r  ( R  96, 1 4 3 ) ,  a n d  t h e  r e c o r d  i s  d e v o i d  o f  a n y  

e v i d e n c e  s h o w i n g  t h a t  P r i c e  h a d  a c t u a l l y  s o l i c i t e d  o r  

p a r t i c i p a t e d  i n  t h e s e  c l a i m e d  t h r e a t s  t o  i n d u c e  f a l s e  t e s t i m o n y .  

M o r e o v e r ,  M i l l e r ' s  t e s t i m o n y  i s  u n c e r t a i n  as t o  w h e t h e r  E l l i o t ' s  

t h r e a t s  p e r t a i n e d  t o  h e r  t e s t i m o n y  a t  P r i c e ' s  t r i a l .  (R 1 1 5 ) .  

A t  P r i c e ' s  f i r s t  t r i a l  i n  t h i s  c a u s e  on  May 16,  1981 ,  Ms. 

M i l l e r  t e s t i f i e d  t h a t  s h e  h a d  - n o t  r e c e i v e d  t h e  t w o  Q u a a l u d e s  f r o m  



P r i c e  on  t h e  n i g h t  i n  q u e s t i o n ,  n o r  d i d  she  e v e r  g o  i n t o  t h e  b a c k  

bed room w i t h  P r i c e  c a r r y i n g  t h e  p l a s t i c  bag. ( S e c o n d  

S u p p l e m e n t a l  R e c o r d  a t  Page 2 0 ) .  M i l l e r  t e s t i f i e d  a l s o  t h a t  

a f t e r  she  w e n t  b a c k  o u t s i d e ,  she  was s e a r c h e d  b y  an o f f i c e r  who 

f o u n d  t h e  t w o  Q u a a l u d e s  on  h e r  p e r s o n ,  b u t  she  d i d  - n o t  t e l l  t h e m  

t h a t  she  h a d  r e c e i v e d  t h e  t a b l e t s  f r o m  P r i c e .  ( I d .  a t  Pages  

2 1 - 2 2 ) .  She o n l y  g a v e  t h e  p o l i c e  a  w r i t t e n  s t a t e m e n t  i m p l i c a t i n g  

P r i c e  as a  r e s u l t  o f  t h e i r  ( t h e  p o l i c e  o f f i c e r s ' )  " h a r r a s s m e n t "  

and t h r e a t s  t o  l o c k  h e r  up  and  c h a r g e  h e r  i f  s h e  d i d n ' t  do  j u s t  

w h a t  t h e y  t o l d  h e r  [ i . e .  s u b s c r i b e  t o  a  f a l s e  w r i t t e n  s t a t e m e n t ] .  

( I d .  a t  Page 4 2 ) .  

A t  P r i c e ' s  s e c o n d  t r i a l ,  M i l l e r  c o m p l e t e l y  r e v e r s e d  h e r  

s t o r y .  She s t a t e d  t h a t  on t h e  e v e n i n g  i n  q u e s t i o n  P r i c e  h a d  

a n s w e r e d  t h e  d o o r  and  s h e  w a l k e d  i n ,  t e l l i n g  h i m  t h a t  she  n e e d e d  

t w o  Q u a a l u d e s .  (R 148, 9 0 ) .  A c c o r d i n g  t o  M i l l e r ,  P r i c e  t h e n  

p i c k e d  up  a  p l a s t i c  s h o p p i n g  b a g  f r o m  u n d e r n e a t h  t h e  c o f f e e  t a b l e  

i n  t h e  l i v i n g  room, and  t h e y  b o t h  w a l k e d  b a c k  i n t o  t h e  bed room 

w i t h  P r i c e  c a r r y i n g  t h e  bag.  (R 147 -149 ,  9 1 - 9 2 ) .  P r i c e  r e a c h e d  

i n t o  t h e  bag, t o o k  t w o  Q u a a l u d e s  o u t ,  and  h a n d e d  them t o  h e r .  ( R  

9 2 - 1 4 9 ) .  M i l l e r  s t u c k  them i n  h e r  b a c k  p o c k e t ,  and  w a l k e d  o u t  

t h e  d o o r  and  l e f t .  (R 93, 1 4 9 ) .  

D u r i n g  M i l l e r ' s  d i r e c t  e x a m i n a t i o n  a t  t h e  s e c o n d  t r i a l ,  she  

c l a i m e d  t h a t  s h e  h a d  n o t  t o l d  t h e  same s t o r y  e a r l i e r  b e c a u s e  h e r  

l i f e  was p u r p o r t e d l y  " i n  d a n g e r . "  ( R  9 4 - 9 5 ) .  M i l l e r  t e s t i f i e d  

o v e r  P r i c e ' s  r e p e a t e d  o b j e c t i o n s  and  m o t i o n  f o r  a  m i s t r i a l  t h a t  

i n  November 1 9 8 1  i n  t h e  Orange  C o u n t y  C o u r t h o u s e ,  James E l l i o t  

h a d  c o m m u n i c a t e d  a  t h r e a t  t o  h e r  t h a t  i f  s h e  d i d  n o t  l i e  i n  



P r i c e ' s  Q u a a l u d e  p o s s e s s i o n  c a s e  ( R  96, 1031,  she " w o u l d  be  a  

dead  p e r s o n . "  ( R  1 0 4 ) .  A c c o r d i n g  t o  W h i t l o w ,  she  was w a r n e d  b y  

James E l l i o t ,  " I ' d  be s h o t ,  he f l a t  t o l d  me t h a t ,  and s a i d  h e ' d  

be t h e  one t o  p u l l  t h e  t r i g g e r . "  ( R  1 0 7 ) .  L a t e r ,  i n  May o f  

1982,  E l l i o t  j u s t  t o l d  W h i t l o w  t h a t  s h e  was " n o t  s u p p o s e d  t o  

t e s t i f y . "  ( R  1 1 2 ) .  W h i t l o w  s t a t e d  t h a t  i t  was b e c a u s e  o f  t h e s e  

c l a i m e d  t h r e a t s  f r o m  E l l i o t  t h a t  she  ' l i e d  on b e h a l f  o f  [ P r i c e ] "  

t w i c e  i n  t w o  d i f f e r e n t  p r o c e e d i n g s ,  i n c l u d i n g  P r i c e ' s  f i r s t  t r i a l  

i n  t h i s  c a u s e .  ( R  1 5 8 - 1 5 9 ) .  And she  was c h a r g e d  b y  t h e  S t a t e  o f  

F l o r i d a  w i t h  p e r j u r y  f o r  l y i n g  i n  t h e s e  p r o c e e d i n g s .  ( R  1 5 9 - 1 6 0 ) .  

However ,  W h i t l o w  e m p h a s i z e d  d u r i n g  t h e  t r i a l  t h a t  i t  was - n o t  

P r i c e  who t h r e a t e n e d  h e r ,  o n l y  Jimmy E l l i o t  had.  ( R  9 6 ) .  M i l l e r  

a d m i t t e d  a t  t h e  s e c o n d  t r i a l  t h a t  she h a d  s e e n  and c o n v e r s e d  

b r i e f l y  w i t h  P r i c e  and h i s  b r o t h e r  2  o r  3  weeks e a r l i e r  a t  t h e  

" F o x h u n t e r , "  and e m p h a s i z e d  t h a t  P r i c e  had  n o t  t h e n  t h r e a t e n e d  

h e r  i n  a n y  way. ( R  1 4 2 - 1 4 3 ) .  

A f t e r  more  s c r u t i n i z i n g  c r o s s - e x a m i n a t i o n  as t o  t h e s e  

supposed  " t h r e a t s H  f r o m  E l l i o t ,  M i l l e r ' s  t e s t i m o n y  was u n c e r t a i n  

and e q u i v o c a l  as t o  w h e t h e r  t h e s e  t h r e a t s  f r o m  E l l i o t  e v e n  

c o n c e r n e d  g i v i n g  " f a l s e "  t e s t i m o n y  a t  P r i c e ' s  t r i a l ,  as o p p o s e d  

t o  E l l i o t ' s  - own u n r e l a t e d  r o b b e r y  t r i a l  a t  w h i c h  E l l i o t  was 

a c q u i t t e d  d e s p i t e  M i l l e r ' s  t e s t i m o n y  a g a i n s t  h im.  On M i l l e r ' s  

c r o s s - e x a m i n a t i o n ,  she s t a t e d  t h a t  she  had  r e c e n t l y  t e s t i f i e d  i n  

t h e  r o b b e r y  c a s e  a g a i n s t  E l l i o t .  ( R  1 1 4 - 1 1 5 ) ,  as p a r t  o f  h e r  

" d e a l M  w i t h  t h e  S t a t e  i n  a n o t h e r  p e r j u r y  c a s e  f i l e d  a g a i n s t  h e r .  

( R  1 5 1 ) .  The j u r y  t h e r e  h a d  t o t a l l y  d i s r e g a r d e d  h e r  t e s t i m o n y  



and  f o u n d  E l l i o t  " n o t  g u i l t y . "  ( R  1 1 5 ) .  P r i c e ' s  c o u n s e l  

i n q u i r e d  f u r t h e r :  

" Q Now, a r e  y o u ,  y o u ' r e  c e r t a i n  t h a t  i t  
w a s n ' t  M r .  E l l i o t t  t h r e a t e n i n g  y o u  a b o u t  t e s t i -  
f y i n g  a g a i n s t ,  t e s t i f y i n g  a b o u t  h i m  [ E l l i o t ]  b a c k  
some m o n t h s  a g o ?  

A I w o u l d n ' t  r e a l l y  c a r e  i f  i t  was n o r  n o t .  

Q What  do  y o u  mean b y  t h a t ,  M r s .  M i l l e r ?  

A  J u s t  w h a t  I s a i d ,  I w o u l d n ' t  c a r e .  

Q You d i d n ' t ,  i t  d i d n ' t  w o r r y  y o u ?  

A  No." ( R  1 1 5 ) .  

M i l l e r  a d m i t t e d  f u r t h e r  t h a t  s h e  h a d  n e v e r  r e q u e s t e d  a n y  h e l p  

f r o m  t h e  l a w  e n f o r c e m e n t  a u t h o r i t i e s  c o n c e r n i n g  E l l i o t ' s  s u p p o s e d  

d e a d l y  t h r e a t s :  

" Q D i d  y o u  s e e k  a n y  h e l p  f r o m  a n y  l a w  
e n f o r c e m e n t  a g e n c y  a b o u t  t h a t  t h r e a t ?  

A  No, b e c a u s e  t h e y  d i d n ' t  b e l i e v e  me t h e  
f i r s t  t i m e .  

Q J u s t  p l e a s e  a n s w e r  my q u e s t i o n s  y e s  
o r  n o .  

A  No. 

Q D i d  y o u  s e e k  a n y  a s s i s t a n c e  f r o m  a n y  l a w  
e n f o r c e m e n t ?  

A  N O . "  ( R  1 1 6 - 1 1 7 ) .  

And P r i c e ' s  c o u n s e l  m e n t i o n e d  t o  t h e  C o u r t  t h a t  t h e  f o r m e r  

A s s i s t a n t  S t a t e  A t t o r n e y  o n  t h i s  c a s e ,  D o r o t h y  R u s s e l l ,  s t a t e d  i n  

a  p r o s e c u t o r i a l  summary  t h a t  s h e  h a d  t a l k e d  t o  M i l l e r  some t i m e  

r i g h t  a f t e r  t h e  a l l e g e d  " t h r e a t "  a n d  o f f e r e d  h e r  p r o t e c t i o n ,  t o  

w h i c h  M i l l e r  r e s i s t e d .  ( R  2 3 5 ) .  R u s s e l l ' s  commen ts  " w e r e  

adaman t ,  [ M i l l e r ]  was n o t  i n  f e a r  o f  a n y t h i n g . "  ( R  1 3 5 ) .  M r .  



Hess,  t h e  p r o s e c u t o r  a t  t h e  i n s t a n t  t r i a l ,  d i d  n o t  r e f u t e  t h i s  

i n f o r m a t i o n .  (R 135 -1361 .  

As p r o s e c u t o r  Hess was d i r e c t  e x a m i n i n g  M i l l e r  a t  t r i a l  

c o n c e r n i n g  t h e s e  t h r e a t s  f r o m  E l l i o t ,  t h e  p r o s e c u t o r  w i s h e d  t o  

c o n t i n u e  M i l l e r ' s  q u e s t i o n i n g  o u t s i d e  t h e  j u r y ' s  p r e s e n c e  as a  

p r o f f e r ,  n o t i n g ,  " T h i s  w i t n e s s  i s  n o t ,  n o t  t h e  m o s t  c o n s i s t e n t .  

And I ' m  n o t  s u r e  I know where  s h e ' s  g o i n g . "  ( R  1 0 3 - 1 0 4 ) .  A f t e r  

r e m o v i n g  t h e  j u r y ,  C i r c u i t  Judge  Co leman i n q u i r e d  o f  W h i t l o w  as 

t o  t h e  n a t u r e  o f  E l l i o t ' s  s u p p o s e d  t h r e a t s :  

"THE COURT: Ask h e r  a  c o u p l e  m y s e l f .  

Were t h e s e  t h r e a t s  t o  w h i c h  y o u  h a v e  t e s t i -  
f i e d  made t o  y o u  s p e c i f i c a l l y  r e l a t e d  t o  t h i s  c a s e ?  

THE WITNESS [ M i l l e r ] :  To a n y  c a s e  t h a t  h a d  
a n y t h i n g  t o  do w i t h  C h a r l i e  P r i c e .  

THE COURT: What d i d  t h e  f o l l o w  [ E l l i o t ]  s a y  
t o  y o u ?  

THE WITNESS: He t o l d  me t h a t  if I t a l k e d  i n t o  
a  c o u r t r o o m  and  e v e r  t o l d  t h e  t r u t h  a b o u t  a n y t h i n g  
t h a t  t h a t  man d i d  and t h a t  c a u s e d  hi111 t o  g e t  l o c k e d  
up, I w o u l d  be a  dead p e r s o n .  

THE COURT: T h i s  c a u s e d  y o u  t o  h a v e  some f e a r  
o f  t e s t i f y i n g  i n  t h i s  c a s e ?  

THE WITNESS: Any c a s e .  The man b e a t  t h e  s h i t  
o u t  o f  me f i v e  y e a r s  ago and c u t  a l l  my h a i r  o f f .  

THE COURT? Who d i d ?  

THE WITNESS: C h a r l i e  P r i c e ,  a l o n g  w i t h  John  
E l l i o t t  and h i s  b r o t h e r  Jimmy E l l i o t t . "  ( R  1 0 4 ) .  

The p r o s e c u t o r  a l s o  a s k e d  M i l l e r  on  h e r  d i r e c t  e x a m i n a t i o n  

o v e r  P r i c e ' s  o b j e c t i o n ,  "Do y o u  know i f  M r .  E l l i o t  knows M r .  

P r i c e ? "  (R 1 0 8 - 1 0 9 ) .  M i l l e r  r e s p o n d e d  t h a t  s h e  "knewu  t h e y  were  

" f r i e n d s "  and roommates .  (R 1 0 8 - 1 0 9  1. 



However,  s u b s e q u e n t l y  d u r i n g  t h e  d e f e n s e  c a s e  a t  t r i a l ,  

P r i c e  d e n i e d  t h i s  r e l a t i o n s h i p ,  t e s t i f y i n g  t h a t  E l l i o t  was 

a c t u a l l y  M i l l e r ' s  " b o y f r i e n d "  and j u s t  an l ' a c q u a i n t a n c e "  o f  h i s .  

(R 1 9 6 - 1 8 3 ) .  A c c o r d i n g  t o  an i n f o r m a l  t r a n s c r i p t  o f  a  1982  

t a p e - r e c o r d e d  j a i l  i n t e r v i e w  b e t w e e n  M i l l e r  and an i n v e s t i g a t o r  

named D u s t y  Rhodes,  M i l l e r  s t a t e d  t h a t  - s h e  was i n  f a c t  t h e  one  

l i v i n g  w i t h  E l l i o t .  ( R e c o r d  on  A p p e a l  E v i d e n c e  Volume,  Document  

2, page 3 ) .  P r i c e  e m p h a s i z e d  a t  t r i a l  t h a t  he  h a d  n e v e r  

s u g g e s t e d  t o  E l l i o t  o r  a u t h o r i z e d  h i m  t o  t h r e a t e n  M i l l e r ,  and 

t h e  f i r s t  t i m e  he  had  e v e r  h e a r d  o f  t h e s e  " t h r e a t s "  was a t  t h e  

s e c o n d  t r i a l .  (R 1 8 3 - 1 8 4 ) .  

P r i c e ' s  c o u n s e l  r e p e a t e d l y  o b j e c t e d  t o  t h i s  t e s t i m o n y  a b o u t  

E l l i o t ' s  s u p p o s e d  " t h r e a t s "  and moved f o r  a  m i s t r i a l .  (R 95, 96, 

101,  102 ,  102,  109,  110,  111, 112,  1 1 2 ) .  As b a s i s  f o r  a  

m i s t r i a l ,  P r i c e  a r g u e d  t h a t  i t  was i m p r o p e r  t o  a d m i t  e v i d e n c e  o f  

M i l l e r ' s  s u p p o s e d  " m o t i v a t i o n  f o r  l y i n g "  ( a t  t h e  p r i o r  

p r o c e e d i n g s ) ,  u n l e s s  t h e r e ' s  some e v i d e n c e  t h e  S t a t e  c a n  show 

t h a t  t h e  " t h r e a t "  a c t u a l l y  emana ted  f r o m  P r i c e .  (R 9 7 ) .  He a l s o  

a r g u e d  t h a t  i t  c r e a t e s  an i m p r e s s i o n  on  t h e  j u r y  t h a t  if E l l i o t  

had  t h r e a t e n e d  M i l l e r  t h e n  E l l i o t  m u s t  h a v e  been  t h e  a g e n t  o f  

P r i c e ;  t h e r e f o r e ,  n o t  o n l y  d i d  P r i c e  p o s s e s s  Q u a a l u d e s ,  b u t  h e  

goes  a r o u n d  t h r e a t e n i n g  w i t n e s s e s .  (R 9 8 ) .  The p r o s e c u t o r  

r e s p o n d e d  t h a t  h e  d i d n ' t  o f f e r  i t  t o  p r o v e  c o n s c i o u s n e s s  o f  g u i l t  

on t h e  p a r t  o f  t h e  d e f e n d a n t ; "  R a t h e r ,  t h e  s t a t e  o f f e r e d  i t  o n l y  

i n  a n t i c i p a t i o n  t h a t  t h e  d e f e n s e  i s  g o i n g  t o  i m p e a c h  M i l l e r  b y  

p r i o r  i n c o n s i s t e n t  s t a t e m e n t s ,  and as an " e x p l a n a t i o n  as t o  why 

s h e  t o l d  a  d i f f e r e n t  s t o r y  [ a t  P r i c e ' s  f i r s t  t r i a l ] . "  ( R  9 8 ) .  



However ,  P r i c e ' s  c o u n s e l  s t r e s s e d  t h a t  he  h a d  - n o t  p l a n n e d  t o  

t r y  t o  i m p e a c h  M i l l e r  w i t h  h e r  p r i o r  i n c o n s i s t e n t  f i r s t  t r i a l  

t e s t i m o n y ,  o n l y  w i t h  g e n e r a l  c h a r a c t e r  and r e p u t a t i o n  e v i d e n c e .  

(R 1 0 9 - 1 1 0 ) .  S i n c e  t h e  p r o s e c u t o r  b r o u g h t  o u t  t h e  i n c o n s i s t e n t  

t e s t i m o n y  on  d i r e c t  e x a m i n a t i o n ,  P r i c e ' s  c o u n s e l  n o t e d  t h a t  he  

was " [ n l o w  g o i n g  t o  h a v e  t o  open  i t  up  and go i n t o  i t . "  (R 1 1 0 ) .  

P r i c e ' s  c o u n s e l  m a i n t a i n e d  t h a t  M i l l e r ' s  t e s t i m o n y  i n  q u e s i o n  

makes E l l i o t ' s  t h r e a t s  a  m a i n  f e a t u r e  o f  t h e  case ,  and c r e a t e s  an 

i s s u e  as t o  w h e t h e r  t h e s e  a l l e g e d  t h r e a t s  w e r e  a c t u a l l y  

a u t h o r i z e d  o r  u n a u t h o r i z e d  b y  P r i c e .  (R 1 1 0 ) .  

J u d g e  Co leman  d e c i d e d  t o  a d m i t  t h e  e v i d e n c e  o f  E l l i o t ' s  

t h r e a t  and d e n i e d  a  m i s t r i a l ,  h o l d i n g :  

"THE COURT: G o i n g  t o  p e r m i t  t h e  l i n e  o f  
i n q u i r y ,  t a k e  my c h a n c e s .  

You made a  m o t i o n  f o r  m i s t r i a l ,  I t h i n k .  O r  
w e r e  y o u  - -  ? 

QlR. KIRKLAWD [ P r i c e ' s  c o n s e l ] :  Yes, s i r ,  
I d i d .  

THE COURT: I ' m  d e n y i n g  i t .  

I c a n ' t  a c c e p t  t h e  t h e o r y  t h a t  somebody,  t h e  
s i r r ~ p l e  e x p e d i e n t  o f  h a v i n g  a  t h i r d  p e r s o n  make 
a  t h r e a t  on  a  w i t n e s s  c a n  t h e r e f o r e  i n s u l a t e  
t h e m s e l v e s  f r o m  t h e  t e s t i m o n y  o f  t h a t  w i t n e s s ;  
o r ,  on t h e  o t h e r  hand ,  can  i n s u l a t e  t h e m s e l v e s  
f r o m  a n y  e x p l a n a t i o n  f o r  why t h e  w i t n e s s  g a v e  a  
c o n t r a d i c t o r y  s t a t e m e n t . "  (R 9 9 - 1 0 0 ) .  

I n d e e d ,  t h e  r e c o r d  as a  w h o l e  shows t h a t  t h e  i s s u e  p l a c e d  b y  

t h e  S t a t e  i n t o  t h e  l i m e l i g h t  b y  i n n u e n d o  was w h e t h e r  t h e  

p o l i c e  o f f i c e r s  and p r o s e c u t o r s ,  o r  P r i c e  t h r o u g h  E l l i o t ,  

h a d  c o e r c e d  Ms. M i l l e r  i n t o  l y i n g .  I n  l i g h t  o f  t h e  d r a m a t i c  

i n c o n s i s t e n c i e s  i n  M i l l e r ' s  i n c r i m i n a t i o n s  o f  P r i c e  r e g a r d i n g  t h e  



c o n t r a b a n d ,  t h e  r e c o r d  s t r o n g l y  s u g g e s t s  t h a t  s h e  may w e l l  h a v e  

f a l s e l y  i m p l i c a t e d  P r i c e  d u e  t o  p o l  i c e  c o e r c i o n :  

F o r  e x a m p l e ,  M i l l e r ' s  o r i g i n a l  May 22, 1 9 8 1  w r i t t e n  

s t a t e m e n t  i n c r i m i n a t i n g  P r i c e ,  w h i c h  s h e  l a t e r  r e c a n t e d  as  t h e  

p r o d u c t  o f  p o l i c e  h a r r a s s m e n t  and  t h r e a t s  t o  l o c k  h e r  (R 1551,  

was e v e n  s u b s t a n t i a l l y  i n c o n s i s t e n t  w i t h  h e r  s e c o n d  t r i a l  

t e s t i m o n y .  A t  t h e  s e c o n d  t r i a l ,  M i l l e r  t e s t i f i e d  t h a t  t h e  

Q u a a l u d e s  w e r e  " r e t r i e v e d  i n  t h e  b e d r o o m "  f r o m  P r i c e  (R 167 -1681 ,  

w h i l e  i n  t h e  w r i t t e n  s t a t e m e n t ,  s h e  c l a i m e d  t h a t  t h e  t w o  

Q u a a l u d e s  w e r e  r e t r i e v e d  " o u t  i n  t h e  l i v i n g  - room.' (R 1 6 6 ) .  

When a s k e d  b y  P r i c e ' s  c o u n s e l  t o  e x p l a i n  t h i s  i n c o n s i s t e n c y ,  

M i l l e r  r e s p o n d e d ,  " i t ' s  t h e  same t h i n g . "  ( R  1 6 9 ) .  She a l s o  

t e s t i f i e d  a t  t h e  s e c o n d  t r i a l  t h a t  t h e  [ p i l l - l a d e n ]  s h o p p i n g  b a g  

h a d  b e e n  l o c a t e d  " u n d e r  t h e  c o f f e e  t a b l e "  (R 9 2 ) ,  w h i l e  i n  t h e  

w r i t t e n  s t a t e m e n t  s h e  n o t e d  t h a t  i t  h a d  been  " b e s i d e  t h e  c h a i r . '  

She e x p l a i n e d  t h i s  d i s c r e p a n c y :  " B e s i d e  t h e  c h a i r ,  u n d e r  t h e  

t a b l e ,  w h i c h e v e r . "  ( R  1 6 8 ) .  And when a s k e d  a t  t h e  s e c o n d  ( 1 9 8 4 )  

t r i a l  b y  P r i c e ' s  c o u n s e l  i f  s h e  was u n d e r  a n y  k i n d  o f  p o l i c e  

p r e s s u r e  on  t h e  e v e n i n g  i n  q u e s t i o n  t h a t  s h e  g a v e  t h e  w r i t t e n  

s t a t e m e n t  ( a s  s h e  h a d  t e s t i f i e d  i n  t h e  f i r s t  t r i a l ) ,  M i l l e r  

r e s p o n d e d ,  " I  d o n ' t  r e c a l l  if I was o r  n o t . "  (R 1 5 1 ) .  P r i c e ' s  

c o u n s e l  t h e r e a f t e r  i n f o r m e d  M i l l e r  a t  t h e  s e c o n d  t r i a l  t h a t  h e  

c o u n t e d  3 4  l i e s  t h a t  s h e  h a d  t o l d  i n  p r i o r  j u d i c i a l  p r o c e e d i n g s  

i n  c o u r t  u n d e r  o a t h .  ( R  1 5 7 ) .  She r e s p o n d e d ,  " I  d o n ' t  c o u n t  

them."  (R 1 5 7 ) .  Thus,  t h e s e  d r a m a t i c  d i s c r e p a n c i e s  i n  M i l l e r ' s  

s t a t e m e n t s  as t o  t h e  c r i t i c a l  q u e s t i o n  f o r  t h e  j u r y ,  i . e .  w h e t h e r  

P r i c e  h a d  k n o w l e d g e  a n d  p o s s e s s i o n  o f  t h e  c o n t r a b a n d ,  l e n d  



s u p p o r t  t o  M i l l e r ' s  p r i o r  t e s t i m o n y  t h a t  s h e  h a d  f a l s e l y  i m p u t e d  

p o s s e s s i o n  t o  P r i c e  t h r o u g h  p o l i c e  c o e r c i o n  and  c h a r g e s .  

N o r  c a n  t h e r e  be a n y  s e r i o u s  d o u b t  t h a t  a  m a j o r  f e a t u r e  o f  

t h e  S t a t e ' s  c a s e - i n - c h i e f  was t h a t  P r i c e  was i n  some way b e h i n d  

E l l i o t ' s  t h r e a t s .  A t  P r i c e ' s  s e n t e n c i n g  h e a r i n g  f o r  t h e  

a t t e m p t e d  t r a f f i c k i n g  i n  m e t h a q u a l o n e  c o n v i c t i o n ,  t h e  p r o s e c u t o r  

a r g u e d :  

"As e x p e r i e n c e d  p r o s e c u t o r s  and p e o p l e  
b e f o r e  t h e  C o u r t  h a v e  seen ,  t h a t  d r u g s  and  guns  
and  v i o l e n c e  t e n d s  t o  go  t o g e t h e r .  As Your  
Honor  h e a r d  f r o m  t h e  t e s t i m o n y  i n  t h i s  c a s e ,  we 
h a d  a  w i t n e s s  who t e s t i f i e d  a n d  t o l d  t h e  j u r y  
h e r e  t h a t  s h e ' d  l i e d  t o  a n o t h e r  j u r y  b e c a u s e  o f  
i n t i m i d a t i o n  i n  t h i s  c a s e .  And t h a t  s h e  l i e d  o n  
b e h a l f  o f  M r .  P r i c e  b e c a u s e  o f  t h r e a t s  and  i n t i -  
m i d a t i o n  made t o  h e r . "  (R 360). 

J u d g e  Co leman t h e r e a f t e r  e x c e e d e d  P r i c e ' s  maximum p r e s u m p t i v e  

s e n t e n c e  b y  a l m o s t  f i v e  t i m e s ,  on  t h e  s o l e  b a s i s  t h a t  P r i c e  h a d  

p u r p o r t e d l y  " i n t i m i d a t e d  w i t n e s s e s ,  t h r e a t e n e d  w i t n e s s e s ,  c o e r c e d  

w i t n e s s e s  . . .I8 (R 363). I m a g i n e  how t h e  j u r y  p e r c e i v e d  t h i s  

e v i d e n c e  a t  t r i a l .  

I n  sum, M i l l e r ' s  u n c e r t a i n  t e s t i m o n y  as t o  E l l i o t ' s  

" t h r e a t s "  was i r r e p a r a b l y  p r e j u d i c i a l  t o  P r i c e  i n  h i s  t r i a l  f o r  

t r a f f i c k i n g  i n  m e t h a q u a l o n e .  U n d o u b t e d l y  t h i s  l i n e  o f  t e s t i m o n y  

c r e a t e d  t h e  u n s u p p o r t e d  i m p r e s s i o n  o n  t h e  j u r y  t h a t  P r i c e  h a d  

somehow s o l i c i t e d  o r  p a r t i c i p a t e d  i n  t h e s e  c l a i m e d  " t h r e a t s , "  and 

i t  was d e v a s t a t i n g  t o  h i m .  M o r e o v e r ,  i t  was i r r e l e v a n t  and 

c o l l a t e r a l  t o  t h e  i s s u e  o f  w h e t h e r  P r i c e  h a d  d o m i n i o n ,  c o n t r o l  

and  k n o w l e d g e  o f  t h e  s h o p p i n g  bag  o f  m e t h a q u a l o n e .  P r i c e  

r e c e i v e d  an i n h e r e n t l y  u n f a i r  t r i a l .  



The p a n e l  d e c i s i o n  i m p r o p r l y  c o n d o n e s  a d m i s s i o n  o f  t h i s  

e v i d e n c e  on  r e - t r i a l  f o r  r e b u t t a l  p u r p o s e s ,  and t h i s  C o u r t  s h o u l d  

remand  t h e  F i f t h  D i s t r i c t ' s  d e c i s i o n  w i t h  i n s t r u c t i o n s  t o  

d i s a l l o w  t h e  t e s t i m o n y  i n  q u e s t i o n  f o r  any p u r p o s e .  Johnson ,  

s u p r a ,  Coleman,  s u p r a ,  Reeves ,  s u p r a ,  and Jones ,  s u p r a .  

POINT I 1  

THE TRIAL JUDGE ERRONEOUSLY E X C E E D E D  
PRICE'S M A X I M U M  PRESUMPTIVE GUIDELINE 
SENTENCE BY ALMOST F IVE  TIMES O N  THE 
GROUNDS THAT PRICE H A D  THREATENED, 
COERCED A N D  INTIMIDATED WITNESSES, 
WHEN THE R E C O R D  I S  DEVOID OF CLEAR 
AND C O N V I N C I N G  EVIDENCE THAT PRICE HAD 
ACTUALLY THREATENED, SOLICITED OR 
PARTICIPATED I N  A N Y  SUCH THREATS. 

S i n c e  t h e  F i f t h  D i s t r i c t  r e v e r s e d  P r i c e ' s  c o n v i c t i o n  f o r  a  

new t r i a l ,  i t  n e v e r  a d d r e s s e d  t h e  s e n t e n c i n g  g u i d e l i n e  i s s u e  

p o s e d  b y  P r i c e  i n  h i s  P o i n t  V .  P u r s u a n t  t o  t h i s  C o u r t ' s  p l e n a r y  

p o w e r s  t o  r e v i e w  a l l  o f  t h e  i s s u e s  p o s e d  i n  t h i s  c a u s e ,  and s i n c e  

t h i s  i s s u e  i s  r e l a t e d  t o  t h e  t w o  f o r e g o i n g  q u e s t i o n s  h e r e i n ,  t h e  

u n d e r s i g n e d  w o u l d  r e s p e c t f u l l y  r e q u e s t  t h i s  C o u r t  t o  make a  

d e t e r m i n a t i o n  c o n c e r n i n g  t h e  p r o p r i e t y  o f  P r i c e ' s  e x c e s s i v e  

s e n t e n c e .  

R u l e  3.701, F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  p r e s c r i b e s  

new g u i d e l i n e s  as t o  p r e s u m p t i v e  s e n t e n c e s  f o r  c r i m i n a l  o f f e n d e r s .  

P a r a g r a p h  11 o f  t h a t  R u l e  s t a t e s  t h e  r e q u i r e m e n t s  p l a c e d  on  a  

t r i a l  j u d g e  i n  o r d e r  t o  e x c e e d  t h e  p r e s u m p t i v e  s e n t e n c e :  

"11. D e p a r t u r e s  f r o m  t h e  g u i d e l i n e  s e n t e n c e :  
D e p a r t u r e s  f r o m  t h e  p r e s u m p t i v e  s e n t e n c e  s h o u l d  
be a v o i d e d  u n l e s s  t h e r e  a r e  c l e a r  - and c o n v i n c i n g  
r e a s o n s  t o  w a r r a n t  a g g r a v a t i n g  o r  m i t i g a t i n g  t h e  



s e n t e n c e .  Any  s e n t e n c e  o u t s i d e  o f  t h e  g u i d e l i n e s  
m u s t  be a c c o m p a n i e d  b y  a  w r i t t e n  s t a t e m e n t  d e l i n e a -  
t i n g  t h e  r e a s o n s  f o r  t h e  d e p a r t u r e .  R e a s o n s  f o r  
d e v i a t i n g  f r o m  t h e  g u i d e l i n e s  s h a l l  n o t  i n c l u d e  
f a c t o r s  r e l a t i n g  t o  e i t h e r  i n s t a n t  o f f e n s e  o r  
p r i o r  a r r e s t s  f o r  w h i c h  c o n v i c t i o n s  h a v e  n o t  b e e n  
o b t a i n e d  ." 
I n  t h i s  c a u s e ,  t h e  p r e s u m p t i v e  s e n t e n c e  f o r  P r i c e ' s  

c o n v i c t i o n  o f  a t t e m p t e d  t r a f f i c k i n g  i n  m e t h a q u a l o n e  r a n g e d  f r o m  

" c o m m u n i t y  c o n t r o l  o r  12  t o  3 0  m o n t h s  i n c a r c e r a t i o n . "  The t r i a l  

j u d g e  s e n t e n c e d  P r i c e  t o  1 2  y e a r s .  (R 4 3 8 )  As r e a s o n  f o r  h i s  

d e p a r t u r e ,  t h e  t r i a l  j u d g e  f o u n d  t h a t  P r i c e  h a d  " i n t i m i d a t e d  

w i t n e s s e s ,  t h r e a t e n e d  w i t n e s s e s ,  c o e r c e d  w i t n e s s e s . "  (R 3 6 3 ) .  

The  r e c o r d  i s  w h o l l y  d e v o i d  o f  " c l e a r  a n d  c o n v i n c i n g "  

e v i d e n c e  t o  f a c t u a l l y  s u p p o r t  t h e  t r i a l  j u d g e ' s  g r o s s  d e p a r t u r e  

f r o m  t h e  new s e n t e n c i n g  g u i d e l i n e s ,  as  s t a t e d  b y  h i m  i n  h i s  

f i n d i n g s .  M i l l e r  r e p e a t e d l y  t e s t i f i e d  i n  t h e  s e c o n d  t r i a l  t h a t  

P r i c e  h a d  - n o t  t h r e a t e n e d  o r  c o e r c e d  h e r  " t o  l i e "  i n  h i s  Q u a a l u d e  

c a s e .  (R 9 6 ) .  N o r  was M i l l e r  e v e n  c e r t a i n  i f  James E l l i o t ' s  

" t h r e a t s "  a g a i n s t  h e r  a c t u a l l y  c o n c e r n e d  g i v i n g  " f a l s e "  t e s t i m o n y  

i n  P r i c e ' s  c a s e ,  r a t h e r  t h a n  E l l i o t ' s  u n r e l a t e d  r o b b e r y  t r i a l .  

(R 1 1 5 - 1 1 6 ) .  M i l l e r  f u r t h e r  t e s t i f i e d  t h a t  when s h e  saw P r i c e  

a n d  h i s  b r o t h e r  a b o u t  t w o  o r  t h r e e  weeks  b e f o r e  t h e  M a r c h  1 9 8 4  

t r i a l  i n  t h e  Fox  H u n t e r  c o c k t a i n  l o u n g e ,  s h e  and  P r i c e  j u s t  s a i d  

" h i  a n d  b y e . "  (R 1 4 2 ) .  When a s k e d  a t  t h e  s e c o n d  t r i a l  i f  P r i c e  

h a d  t h r e . a t e n e d  h e r  i n  a n y  way  a t  t h e  F o x h u n t e r ,  M i l l e r  t e s t i f i e d ,  

"No." (R 1 4 3 ) .  N o r  i s  t h e r e  e v i d e n c e  o f  a n y  t h r e a t s  as  t o  o t h e r  

w i t n e s s e s  a t  t r i a l .  



M o s t  i m p o r t a n t l y ,  t h e  t r i a l  p r o s e c u t o r  s p e c i f i c a l l y  

r e p r e s e n t e d  t o  t h e  t r i a l  c o u r t  t h a t  t h e  S t a t e  was - n o t  p r e s e n t i n g  

M i l l e r ' s  t e s t i m o n y  o f  E l l i o t ' s  t h r e a t s  f o r  t h a t  p u r p o s e :  

" I ' m  - n o t  o f f e r i n g  t h i s ,  t h a t  as  e v i d e n c e  
o f  M r .  P r i c e ' s  g u i l t ,  I ' m  o f f e r i n g  i t  t o  e x p l a i n  
i n c o n s i s t e n t  s t a t e m e n t s .  

I b e l i e v e  i n  t h e  l i m i t e d  f u n c t i o n  I w e n t  t o  
i t ' s  n o t  i m p r o p e r . "  ( R  9 8 - 9 9 ) .  

I n  L i n d s e y  v. S t a t e ,  453  So.2d 485, 486  ( F l a .  2nd  DCA, 

1 9 8 4 ) ,  t h e  c o u r t  h e l d  t h a t  i t  i s  e r r o r  f o r  a  t r i a l  j u d g e  t o  

d e p a r t  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s  b a s e d  u p o n  " s p e c u l a t i o n . "  

The  c o u r t  e x p l a i n e d  t h a t  s p e c u l a t i o n  d o e s  n o t  c o n s t i t u t e  " a  c l e a r  

a n d  c o n v i n c i n g  r e a s o n  f o r  d e p a r t u r e  f r o m  t h e  g u i d e l i n e s . "  

The  S t a t e  h a d  n o t  p r e s e n t e d  t h e  r e q u i s i t e  " c l e a r  and  

c o n v i n c i n g "  e v i d e n c e t h a  P r i c e  h a d  t h r e a t e n e d ,  s o l i c i t e d  o r  

p a r t i c i p a t e d  i n  E l l i o t ' s  t h r e a t s  a g a i n s t  M i l l e r  o r  a n y  o t h e r  

w i t n e s s ,  n o r  w e r e  E l l i o t ' s  t h r e a t s  e v e n  o f f e r e d  f o r  t h a t  p u r p o s e .  

( R  9 8 - 9 9 ) .  The  t r i a l  j u d g e '  t r a n s g r e s s i o n  o f  P r i c e ' s  maximum 

p r e s u m p t i v e  s e n t e n c e  i s  b a s e d  w h o l l y  o n  s p e c u l a t i o n  a n d  i n n u e n d o ,  

a n d  i s  e r r o n e o u s .  

The  t r i a l  j u d g e  e r r e d  i n  e x c e e d i n g  P r i c e ' s  p r e s u m p t i v e  

s e n t e n c e ,  and  P r i c e ' s  1 2 - y e a r  s e n t e n c e  s h o u l d  b e  v a c a t e d  a n d  

r e m a n d e d  f o r  r e s e n t e n c i n g  w i t h i n  t h e  g u i d e l i n e s .  



CONCLUSION 

Based  u p o n  t h e  f o r e g o i n g  a r g u m e n t s  a n d  a u t h o r i t i e s ,  P r i c e  

r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  a p p r o v e  t h e  F i f t h  D i s t r i c t ' s  

r e v e r s a l  b a s e d  u p o n  t h e  S t a t e ' s  i m p r o p e r  " a n t i c i p a t o r y "  

i m p e a c h m e n t  a n d  r e h a b i l i t a t i o n ,  a n d  t o  r e m a n d  w i t h  i n s t r u c t i o n s  

t o  b a r  a d m i s s i o n  o f  t h e  t e s t i m o n y  i n  q u e s t i o n  u n d e r  a n y  

c i r c u m s t a n c e s .  A l t e r n a t i v e l y ,  i f  t h i s  C o u r t  d e t e r m i n e s  t h a t  a  

new t r i a l  s h o u l d  n o t  be  f o r t h c o m i n g  a n d  t h e  c o n v i c t i o n  a f f i r m e d ,  

P r i c e  r e s p e c t f u l l y  r e q u e s t s  t h e  C o u r t  t o  r e m a n d  t h e  c a u s e  f o r  

r e s e n t e n c i n g  w i t h i n  h i s  p r e s u m p t i v e  g u i d e l i n e s .  

R e s p e c t f u l l y  s u b m i t t e d ,  
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