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I N  THE FLORIDA SUPREME COURT 

STATE OF' FLORIDA, 

P e t i t i o n e r ,  

v. 

TONY LEE MOORE, 

R e s p o n d e n t .  

CASE NO. 6 7 , 2 4 4  

RESPONDENT ' S JURISDICTIONAL B R I E F  

R e s p o n d e n t  w a s  t h e  defendant  i n  t h e  t r i a l  court  and t h e  

appe l l an t  i n  t h e  F i r s t  D i s t r i c t  C o u r t  of A p p e a l .  P e t i t i o n e r  

w a s  t h e  prosecut ion and appellee respectively.  

A t t a c h e d  hereto as an appendix is  t h e  decision of t h e  

F i r s t  D i s t r i c t  C o u r t  of A p p e a l  i n  M o o r e  v. S t a t e ,  1 0  FLW 1 3 5 7  

( F l a .  1st DCA June 4 ,  1 9 8 5 )  . 



I1 STATEISENT OF THE CASE AND FACTS 

Respondent accepts petitioner's statement of the case 

and facts. 



I11 ARGUMENT 

ISSUE PRESENTED 

WHETHER THE DECISION OF THE DISTRICT 
COURT OF -PEAL, FIRST DISTRICT, I S  I N  
DIRECT CONFLICT ON THE SAFE P O I N T  OF 
LAW WITH THE DECISIONS I N  BRADY v .  STATE, 
457 So.2d 544 ( F l a .  2d DCA 1984) ; SMITH 
v. STATE, 454 So.2d 90 ( F l a .  2d DCA 
P 

1984) ; KLAPP v .  STATE, 456 So.2d 970 
( F l a .  ~ ~ U C A E  v.  STATE, 
456 So.2d 1245 ( F l a .  5 t h  DCA 1984) , 
AND FLEMING v.  STATE, 456 So.2d 1300 
( F l a .  2d DCA 19841. 

The F i r s t  D i s t r i c t  Cour t  of Appeal h e l d  i n  t h e  i n s t a n t  

c a s e  t h a t  a  w r i t t e n  s t a t e m e n t  of  r e a sons  f o r  d e p a r t u r e  from 

t h e  recommended g u i d e l i n e s  s e n t e n c e  i s  e x p r e s s l y  r e q u i r e d  by 

F l o r i d a  Rule of  Cr imina l  P rocedure  3 . 7 0 1 ( d ) ( 1 1 ) ,  r e l y i n g  upon 

i t s  p r i o r  d e c i s i o n s  i n  Jackson  v. S t a t e ,  454 So.2d 691 ( F l a .  

1st DCA 1 9 8 4 ) ,  d i s c r e t i o n a r y  review pending,  S t a t e  v. Jackson ,  

Case No. 65,857; Plillett v. S t a t e ,  460 So.2d 489 ( F l a .  1st DCA 

1984 ) ;  Johnson v .  S t a t e ,  462 So.2d 49 ( F l a .  1st DCA 1 9 8 4 ) ,  and 

Hernandez v. S t a t e ,  465 So.2d 577  la. 1st DCA 1985 ) .  

A s  p e t i t i o n e r  c o r r e c t l y  n o t e s ,  t h e  Second D i s t r i c t  Cour t  

o f  Appeal h a s  h e l d ,  c o n t r a r y  t o  t h e  F i r s t  D i s t r i c t ,  t h a t  w r i t -  

t e n  r ea sons  a r e  n o t  r e q u i r e d  where t h e  t r i a l  judge p r o v i d e s  

o r a l  r e a sons  which a r e  t r a n s c r i b e d  and made p a r t  of  t h e  r e co rd .  

T h i s  Cour t  i s  t h u s  s q u a r e l y  p r e s e n t e d  w i t h  c o n f l i c t i n g  r u l i n g s  

on t h e  same p o i n t  of  law: whether  r e a sons  f o r  d e p a r t u r e  must 

b e  i n  w r i t i n g .  1 

1/ The i d e n t i c a l  i s s u e  is  c u r r e n t l y  pending b e f o r e  t h i s  Cour t  - 
i n  S t a t e  v .  Jackson ,  Case No. 65,857. 



Respondent t h e r e f o r e  agrees  w i th  p e t i t i o n e r  t h a t  t h i s  

Court has  d i s c r e t i o n a r y  j u r i s d i c t i o n  pursuant  t o  A r t i c l e  V ,  

Sec t ion  3 ( b )  ( 3 )  , F l o r i d a  ~ o n s t i t u t i o n ,  and r e q u e s t s  an op- 

p o r t u n i t y  t o  f u l l y  address  t h e  i s s u e  i n  a b r i e f  on t h e  m e r i t s .  



I V  CONCLUSION 

The d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  o f  Appeal,  F i r s t  D i s -  

t r i c t  e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  d e c i s i o n s  o f  o t h e r  

d i s t r i c t  c o u r t s  o f  appea l  on t h e  same p o i n t  o f  law,  and t h i s  

Cour t  ha s  j u r i s d i c t i o n  under A r t i c l e  V,  S e c t i o n  3 ( b )  ( 3 ) ,  F l o r i d a  

C o n s t i t u t i o n .  D i s c r e t i o n a r y  review shou ld  be g r an t ed .  

R e s p e c t f u l l y  submi t t ed ,  

MICHAEL E . ALLEN 
PUBLIC DEFENDER 
SECOND JUDICIAL C I R C U I T  

PAULA S .  SAUNDERS 
A s s i s t a n t  P u b l i c  Defender 
P o s t  O f f i c e  Box 671 
T a l l a h a s s e e ,  F l o r i d a  32302 
(904) 438-2458 

ATTOmEY FOR PESPONDENT 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  copy o f  t h e  above Respondent ' s  

J u r i s d i c t i o n a t  B r i e f  h a s  been f u r n i s h e d  by hand t o  A s s i s t a n t  

At to rney  Genera l  Wal lace  A l l b r i t t o n ,  The C a p i t o l ,  T a l l a h a s s e e ,  

F l o r i d a  32301; and by U.S. Mail  t o  r e sponden t ,  Tony L e e  Ploore, 

#727517, P o s t  O f f i c e  Box 699, Sneads ,  F l o r i d a  32460 on t h i s  

18fi day of J u l y ,  1985. 


