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INTRODUCTION 

P e t i t i o n e r  was the  prosecution a t  t h e  t r i a l  cour t  l e v e l  

and t h e  appel lan t  on appeal.  Respondent was the  defendant 

a t  t h e  t r i a l  l e v e l  and t h e  appel lee  i n  t h e  Third D i s t r i c t  

Court of Appeal. P a r t i e s  w i l l  be r e f e r r e d  t o  i n  t h i s  b r i e f  

interchangeably as  ~ e t i t i o n e r l ~ e f e n d a n t  and ~ e s ~ o n d e n t l  

S t a t e .  The l e t t e r  "A" w i l l  be used t o  designate  t h e  

appendix. 

STATEMENT OF THE CASE AND FACTS 

On February 24, 1984, Salvadore Sa iez ,  was charged by 

information i n  counts one (1) through t h r e e  (3) with v io la-  

t i o n  of F lo r ida  S t a t u t e  817.63. Counts one (1) and t h r e e  

(3) charged unlawful possession of embossing machines. 

Count two (2) charged possession of incomplete c r e d i t  cards 

and i s  not a sub jec t  of t h i s  appeal.  

On June 25, 1984, the  defendant f i l e d  a Motion t o  

D i s m i s s  counts one (1) and th ree  (3) of t h e  information, 

a l l e g i n g  t h a t  the  s t a t u t e  under which he was charged was 

uncons t i tu t iona l .  

On June 29, 1984, t h e  Honorable Arthur Snyder declared 

t h e  s t a t u t e  uncons t i tu t iona l  and dismissed counts one (1) 

and t h r e e  (3) of t h e  information. 

1 



On J u l y  1 7 ,  1984,  t h e  S t a t e  of  F l o r i d a ,  f i l e d  a  t ime ly  

Not ice  o f  Appeal from t h e  t r i a l  c o u r t ' s  o r d e r  g r a n t i n g  t h e  

d e f e n d a n t ' s  Motion t o  D i s m i s s .  

On May 18, 1985,  t h e  Th i rd  D i s t r i c t  Cour t  of  Appeal 

a f f i rmed  t h e  t r i a l  c o u r t ' s  o r d e r  and h e l d  t h e  s t a t u t e  uncon- 

s t i t u t i o n a l l y  vague and overbroad.  

T h i s  b r i e f  on t h e  merits fo l lows .  



POINT ON APPEAL 

WHETHER SECTION 8 1 7 . 6 3 ,  FLORIDA 
STATUTES (1983) I S  NOT UNCONSTITU- 
TIONALLY VAGUE AND OVERBROAD. 



SUMMARY OF THE ARGUMENT 

The P e t i t i o n e r  u rge s  t h i s  Court t o  r e v e r s e  t h e  Th i rd  

D i s t r i c t  Cour t  o f  ~ p p e a l ' s  f i n d i n g  of  a  p o r t i o n  o f  S e c t i o n  

817.63, F l o r i d a  S t a t u e s  (1983) u n c o n s t i t u t i o n a l l y  vague and 

overbroad .  

The s t a t u t e  warns t h e  p u b l i c  what conduct  i s  p r o h i b i t e d  

and would n o t  i n c l u d e  s imple  embossing machines because  t hey  

a r e  no t  de s igna t ed  t o  produce and c o u n t e r f e i t  c r e d i t  c a r d .  



ARGUMENT 

SECTION 817.63, FLORIDA STATUTES 
(1 983) IS NOT UNCONSTITUTIONALLY 

VAGUE AND OVERBROAD. 

The Third D i s t r i c t  Court of Appeal i n  S t a t e  v.  Saiez,  

So.2d (Fla. 3d DCA 1985)(Case No. 84-1619; Opinion - - 

f i l e d  May 28, 1985)[10 FLW 13281 affirmed t h e  t r i a l  c o u r t ' s  

holding which found a  por t ion  of Sec t ion  817.63 F lo r ida  

S t a t u t e s  (1983) uncons t i tu t iona l .  ( A .  It provides:  

[A] person possessing with knowl- 
edge of i t s  charac ter  any machin- 
e r y ,  p l a t e s  o r  any o the r  c o n t r i -  
vance designed t o  reproduce i n s t r u -  
ments purport ing t o  be t h e  c r e d i t  
cards of an i s s u e r  who has not con- 
sented t o  the  prepara t ion  of such 
c r e d i t  ca rds ,  v i o l a t e s  t h i s  subsec- 
t i o n  and i s  subjec t  t o  t h e  
t ies  s e t  f o r t h  i n  $817.67(2 yena1- 

The court  held t h e  above-mentioned p a r t  of t h e  s t a t u t e  vague 

and overbroad. The s t a t u t e  was noted a s  "not amenable t o  a  

saving cons t ruc t ion  unless  t h e  court  were t o  v i r t u a l l y  

I I r ewr i t e  i t .  S t a t e  v.  Wershow, 343 So.2d 605 (Fla .  1977). 

The S t a t e  submits now, as  it did below, t h a t  t h e  

s t a t u t e  i s  not vague. A s t a t u t e  i s  uncons t i tu t iona l ly  vague 

when men of common understanding and i n t e l l i g e n c e  must 

necessa r i ly  guess a t  i t s  meaning. Zachary v.  S t a t e ,  269 



So.2d 669 (F la .  1972). There i s  no ques t ion  t h a t  t h e  a fore-  

mentioned s t a t u t e  warns a  pub l i c  of common understanding and 

i n t e l l i g e n c e  t h a t  possess ing  machinery designed t o  produce 

c r e d i t  cards  without t h e  consent of t h e  i s s u e r  i s  unlawful.  

The Third D i s t r i c t  f u r t h e r  found t h a t  one i n  possession 

of a  simple embossing machine would be found i n  v i o l a t i o n  of 

t h e  s t a t u t e .  The S t a t e  would submit t h a t  t h e  language 

11 designed t o  reproduce" e l imina te s  any overbreadth problem. 

The term designed has  been def ined a s  " f i t ,  adapted,  pre-  

I I pared,  s u i t a b l e ,  approprate .  Thomas v. S t a t e ,  244 P. 816 

(Criminal C t .  of  Appeals o f  Oklahoma 1926);  Bruce v.  Sibeck,  

78 P.2d 741 (Cal. 3d DCA 1938): 

The word "design" means t o  devise  
o r  propose f o r  a  s p e c i f i c  func t ion ;  
t o  c r e a t e ,  p lan  o r  c a l c u l a t e  f o r  
s e rv ing  a  predetermined end; t o  
plan o r  produce wi th  s p e c i a l  
i n t e n t i o n a l  adap ta t ion  t o  a  spe- 
c i f i c  end. 

L i b e r t y  Mut. I n s .  Co. v .  A l l i e d  
Mut. I n s .  Co.. 442 F.2d 1151 (10th 

- , 
C i r .  1971). 

Accordingly, once a  c o u n t e r f e i t  p l a t e  i s  placed i n  t h e  

machine, it would be "designed t o  reproduce" t h a t  counter-  

f e i t  impression. Thus, a  l e g i t i m a t e  businessman would not 

f a l l  under t h i s  s t a t u t e  because t h e  p l a t e  placed i n  t h e  

machine would not be c o u n t e r f e i t .  



For t h e  foregoing reasons,  t h e  S t a t e  would urge t h i s  

cour t  t o  reverse  t h e  holding of t h e  Third D i s t r i c t ,  and f ind  

t h e  s t a t u t e  c o n s t i t u t i o n a l  .l 

l ~ h e  S t a t e  i s  not unmindful t h a t  the  i n s t a n t  s t a t u t e  was 
repealed by t h e  l e g i s l a t u r e  i n  t h e  1985 sess ion .  It has 
been replaced by Sect ion 817.631 F lo r ida  S t a t u t e s  (1985), 
e f f e c t i v e  October 1, 1985. That s t a t u t e  provides:  

Possesion and t r a n s f e r  of c redi t -card-  
making equipment. --A person who rece ives ,  
possesses ,  t r a n s f e r s ,  buys, s e l l s ,  con- 
t r o l s ,  o r  has custody of any c red i t - ca rd -  
making equipment with i n t e n t  t h a t  such 
equipment be used i n  the  production of 
c o u n t e r f e i t  c r e d i t  cards ,  v i o l a t e s  t h i s  
sec t ion  and i s  sub jec t  t o  the  p e n a l t i e s  
s e t  f o r t h  i n  s. 817.67(2). 



CONCLUSION 

Based upon t h e  foregoing reasons and c i t a t i o n s  of 

a u t h o r i t y ,  t h e  S t a t e  r e s p e c t f u l l y  submits t h a t  t h e  order of 

t h e  Third D i s t r i c t  Court of Appeal f inding  Sect ion 817.63 

F l o r i d a  S t a t u t e  (1983) uncons t i tu t iona l  should be reversed.  

Respect f u l l y  submitted,  

JIM SMITH 
Attorney General 

/ I 

/ z .I ; /,,' 4 
, . . ,  i I  +"( r :,,2yg:.c l L ~ j - L G  LJ 

RAND1 KLAYMAN LAZMUS 
Ass i s t an t  Attorney General 
Department of Legal Af f a i r s  
401 N.W. 2nd Avenue, S u i t e  820 
Miami, F lo r ida  33128 
(305) 377-5441 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of t h e  

foregoing BRIEF OF PETITIONER ON THE MERITS was furnished by 

mail  t o  STEVEN HAGUEL, ESQ., 1395 Coral Way, Miami, F lo r ida  
??A 

33145, on t h i s  19 day of August, 1984. 

,."..7 /,' li -. .. - .., ,/ , ' 
,;b' , ,"" -,, .;;/ 

, ~ 

., ,; . , ' , ,-<:: & .'<", < i.? ,:/8$ - , ,kF<pf14 '- ,l ."' : ,. L 

.'&DI KLAYMAN MARUS L:f 
7' -+ 

Ass i s t an t  Attorney General 


