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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  i n  t h i s  C o u r t ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  

p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t ,  t h e  A p p e l l e e  i n  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  A p p e a l ,  and t h e  Responden t  i n  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t .  T h e  R e s p o n d e n t ,  J a m e s  E r n e s t  Mi l le r ,  was t h e  

d e f e n d a n t ,  A p p e l l a n t  a n d  P e t i t i o n e r ,  r e s p e c t i v e  i n  t h e  a f o r e -  

m e n t i o n e d  C o u r t s .  

I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  a p p e a r  

i n  t h e  t r i a l  c o u r t ,  S t a t e  a n d  D e f e n d a n t  a n d  a s  h e r e i n .  R e -  

s p o n d e n t  h a s  f i l e d  h e r e w i t h  t w o  A p p e n d i c e s ,  c o n s i s t i n g  o f  t h e  

J o i n t  Appendix  f i l e d  i n  t h e  U n i t e d  S t a t e s  Supreme C o u r t  (Append ix  

A )  and t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  d e c i s i o n  o f  J u n e  9 ,  1987  

(Appendix  B ) .  The symbol  A ,  B ,  f o l l o w e d  by t h e  p a g e  n u m b e r  w i l l  

r e f e r  t o  t h e  a p p e n d i c e s .  



STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t ,  James E r n e s t  M i l l e r ,  a ccep t s  P e t i t i o n e r ' s ,  

S t a t e ' s  S t a t e m e n t  o f  t h e  C a s e  a n d  F a c t s  w i t h  t h e  f o l l o w i n g  

a d d i t i o n s  a n d  c l a r i f i c a t i o n s :  

R e s p o n d e n t  was s e n t e n c e d  o n  O c t o b e r  2 ,  1 9 8 4  f o r  o f f e n s e s  

a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  o n  A p r i l  2 5 ,  1 9 8 4  p u r s u a n t  t o  t h e  

F 1 a . R . C r i m . P .  3 . 7 0 1  s e n t e n c i n g  g u i d e l i n e s .  T h e  s e x u a l  b a t t e r y  

o f f e n s e  f o r  w h i c h  R e s p o n d e n t  w a s  c o n v i c t e d  f i t s  i n  t h e  " S e x u a l  

O f f e n s e s "  g u i d e l i n e s  c a t e g o r y .  S e e  F1a.R.Crim.P. 3 .701  ( c ) .  On 

May 8 ,  1 9 8 4 ,  t h i s  C o u r t  a p p r o v e d  a m e n d m e n t s  t o  t h e  s e n t e n c i n g  

g u i d e l i n e s  t h a t  were i n t e n d e d  t o  a n d  d i d  i n c r e a s e  t h e  l e n g t h  o f  

i m p r i s o n m e n t  f o r  t h o s e  c o n v i c t e d  o f  s e x u a l  o f f e n s e s .  T h e  F l o r i d a  

B a r :  A m e n d m e n t s  t o  R u l e s  o f  C r i m i n a l  P r o c e d u r e ,  4 5 1  So.2d 8 2 4  

( F l a .  1 9 8 4 ) .  One o f  t h e  p r i n c i p l e  p u r p o s e s  o f  t h e  amendment s  was  

t o  " i n c r e a s e  [ I  r a t e s  a n d  l e n g t h  o f  i n c a r c e r a t i o n  f o r  s e x u a l  

o f f e n d e r s . "  - I d .  a t  8 2 4  n. T h e  F l o r i d a  L e g i s l a t u r e  a p p r o v e d  t h e s e  

a m e n d m e n t s  w h i c h  w e n t  i n t o  e f f e c t  o n  J u l y  1, 1 9 8 4 .  Ch. 84-328,  

L a w s  o f  F l o r i d a  ( 1 9 8 4 ) .  T h e  a m e n d e d  g u i d e l i n e s  i n c r e a s e d  t h e  

p o i n t s  s c o r e d  f o r  M r .  Mi l l e r ' s  " p r i m a r y  o f f e n s e "  b y  t w e n t y - s i x  

p o i n t s  w h i c h  t r a n s l a t e d  i n t o  a t w o  " ce l l "  jump: a n  a d d i t i o n a l  two  

y e a r s  m i n i m u m  p r e s u m p t i v e  s e n t e n c e ,  a n d  a n  a d d i t i o n a l  t w o  a n d  

o n e - h a l f  y e a r s  i m p r i s o n m e n t  a u t h o r i z e d  a t  t h e  t o p  o f  h i s  s e n -  

t e n c i n g  g u i d e l i n e s  r a n g e .  



D u r i n g  t h e  s e n t e n c i n g  h e a r i n g ,  R e s p o n d e n t - D e f e n d a n t  a r g u e d  

t h a t  t h e  g u i d e l i n e s  i n  e f fec t  a t  t h e  t ime of t h e  o f f e n s e  s h o u l d  

b e  a p p l i e d  t o  d e t e r m i n e  h i s  s e n t e n c e ,  n o t  t h e  l a t e r - e n a c t e d  

i n c r e a s e d  g u i d e l i n e s .  A 6 - 7 .  R e s p o n d e n t ' s  c o u n s e l  a r g u e d  t h e  

o r i g i n a l  g u i d e l i n e s  c a l l e d  f o r  a p r e s u m p t i v e  s e n t e n c e  r a n g e  of 

t h r e e  and  o n e - h a l f  t o  f o u r  and  o n e - h a l f  y e a r s  i m p r i s o n m e n t .  A 7 .  

T h e  A s s i s t a n t  S t a t e  A t t o r n e y  r e q u e s t e d  t h e  t r i a l  j u d g e  t o  

s e n t e n c e  R e s p o n d e n t  p u r s u a n t  t o  t h e  amended g u i d e l i n e s  w h i c h  h a d  

n o t  become e f f e c t i v e  u n t i l  J u l y  1, 1 9 8 4 .  A 8-9. 

The  p r o s e c u t o r  a l s o  f i l e d  a m o t i o n  t o  a g g r a v a t e  t h e  p r e -  

s u m p t i v e  s e n t e n c e ,  w h i c h  c o n t a i n e d  h i s  s u g g e s t e d  r e a s o n s  f o r  

d e p a r t u r e  from t h e  p r e s u m p t i v e  g u i d e l i n e s  s e n t e n c e  r a n g e .  A 

8 - 1 0 .  R e s p o n d e n t  o b j e c t e d  t o  t h o s e  g r o u n d s  a n d  o p p o s e d  a n y  

d e p a r t u r e  s e n t e n c e .  A 7-10. The  p r o s e c u t o r ' s  m o t i o n  t o  d e p a r t  

was d e n i e d .  A 1 0 .  

H o w e v e r ,  o v e r  d e f e n s e  c o u n s e l ' s  o b j e c t i o n ,  t h e  t r i a l  j u d g e  

s e n t e n c e d  R e s p o n d e n t  u n d e r  t h e  a m e n d e d  s e n t e n c i n g  g u i d e l i n e s ,  

w h i c h  s p e c i f i e d  a n  i n c r e a s e d  r a n g e  o f  b e t w e e n  5  1 / 2  t o  7  y e a r s  i n  

p r i s o n .  A 1 0 ,  1 2 .  T h e  r e s u l t i n g  s e n t e n c e s  were f o r  c o n c u r r e n t  

s e v e n  ( 7 )  y e a r s  i n  p r i s o n  w i t h  c r e d i t  f o r  time s e r v e d .  A 13-15.  

T h e  t r i a l  j u d g e  m a d e  n o  f i n d i n g  t h e r e  were c lear  a n d  c o n v i n c i n g  

r e a s o n s  j u s t i f y i n g  a d e p a r t u r e  f r o m  t h e  p r e s u m p t i v e  g u i d e l i n e s  

s e n t e n c i n g  r a n g e .  



An a p p e a l  w a s  t a k e n  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  of A p p e a l .  

T h a t  c o u r t ,  r e l y i n g  u p o n  W e a v e r  v .  Graham, 450 U . S .  24  ( 1 9 8 1 ) ,  

v a c a t e d  R e s p o n d e n t ' s  s e n t e n c e  " b e c a u s e  t h e  t r i a l  c o u r t  e r r o n -  

e o u s l y  a p p l i e d  a  s t i f f e n i n g  of t h e  s e n t e n c i n g  g u i d e l i n e s  p e r -  

t a i n i n g  t o  s e x  o f f e n d e r s ,  c o n t a i n e d  i n  t h e  F l o r i d a  R u l e s  of  

C r i m i n a l  P r o c e d u r e ,  t h a t  d i d  n o t  b e c a m e  e f f e c t i v e  u n t i l  a f t e r  

A p p e l l a n t  c o m m i t t e d  t h e  i n s t a n t  o f f e n s e .  A r u l e  c h a n g e  t h a t  h a s  

a  d i s a d v a n t a g e o u s  e f f e c t  o n  a n  o f f e n d e r  d o e s  n o t  a p p l y  t o  crimes 

c o m m i t t e d  b e f o r e  t h e  e f f e c t i v e  d a t e  of t h e  r u l e  c h a n g e . "  Miller 

v .  S t a t e ,  468  So.2d 1 0 1 8  ( F l a .  4 t h  DCA 1 9 8 5 ) .  I t  o r d e r e d  " r e s e n -  

t e n c i n g  i n  a c c o r d a n c e  w i t h  t h e  s e n t e n c i n g  q u i d e l i n e s  i n  e f f ec t  a t  

t h e  time t h e  o f f e n s e  was  c o m m i t t e d . "  - I d .  a t  1 0 1 8 .  T h i s  H o n o r a b l e  

C o u r t  g r a n t e d  t h e  S t a t e ' s  p e t i t i o n  f o r  d i s c r e t i o n a r y  r e v i e w .  

T h i s  H o n o r a b l e  C o u r t  i n  a s u m m a r y  o p i n i o n  r e v e r s e d  t h e  

F o u r t h  D i s t r i c t .  T h i s  C o u r t  c o n c l u d e d  t h a t  i t s  d e c i s i o n  i n  

S t a t e  v .  J a c k s o n ,  4 7 8  S o . 2 d  1 0 5 4  ( F l a .  1 9 8 5 )  c o n t r o l l e d  and  t h e  

g u i d e l i n e s  i n  e f f e c t  o n  t h e  d a t e  of s e n t e n c i n g  s h o u l d  c o n t r o l .  

S t a t e  v .  Miller ,  4 8 8  So.2d 8 2 0  ( F l a .  1 9 8 6 ) .  

The  U n i t e d  S ta tes  Supreme  C o u r t  g r a n t e d  ce r t io ra r i ,  r e v e r s e d  

t h e  d e c i s i o n  of t h i s  H o n o r a b l e  C o u r t  a n d  r e m a n d e d  t h e  case f o r  

f u r t h e r  p r o c e e d i n g s  n o t  i n c o n s i s t e n t  w i t h  i ts  o p i n i o n .  Miller v.  

F l o r i d a ,  4 8 2  U . S .  - , 1 0 7  S . C t .  2 4 4 6 ,  9 6  L .Ed .2d  3 5 1  ( 1 9 8 7 ) ;  

(See  A p p e n d i x  B ) .  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  i s s u e d  i t s  

m a n d a t e  o n  J u l y  1 0 ,  1 9 8 7 .  



POINT ON APPEAL 

WHETHER THE DEFENDANT IS ENTITLED TO BE 
RESENTENCED AFTER PREPARATION OF A SENTENCING 
GUIDELINE SCORESHEET UTILIZING THE ORIGINAL 
SENTENCING GUIDELINES? 



SUMMARY OF ARGUMENT 

The United States Supreme Court held in the present case 

that retroactive application of a 1984 amendment to the sen- 

tencing guidelines to Respondent-Defendant whose offense was 

committed prior to its effective date violated the - ex post facto 

clause. The retroactive application of this amendment to the 

sentencing guidelines substantially disadvantaged Respondent by 

increasing his presumptive guidelines sentencing range. 

This Honorable Court should comply with the mandate of the 

United States Supreme Court. Accordingly, Respondent's sentence 

must be vacated and this cause remanded to the trial court for 

resentencing. Respondent's guidelines scoresheet should be 

calculated under the sentencing guidelines in effect on the date 

of his offense in conformity with the United States Supreme 

Court's mandate. 



ARGUMENT 

THE DEFENDANT I S  ENTITLED TO BE RESENTENCED 
AFTER PREPARATION O F  A SENTENCING SCORESHEET 
UTILIZING THE ORIGINAL SENTENCING GUIDELINES 

T h i s  Honorab le  C o u r t  h a s ,  on  remand f r o m  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t ,  d i r e c t e d  t h e  p a r t i e s  t o  f i l e  b r i e f s .  The remand 

from t h e  Un i t ed  S t a t e s  Supreme C o u r t  was f o r  t h e  s t a t e d  p u r p o s e  

of " f u r t h e r  p r o c e e d i n g s  n o t  i n c o n s i s t e n t  w i t h  [ t h e  S u p r e m e ' s  

C o u r t ' s ]  o p i n i o n "  (App. B ) ,  i n  which t h e  C o u r t  conc luded  t h a t  t h e  

s p e c i f i c  amendment  t o  t h e  s e n t e n c i n g  g u i d e l i n e s  c o u l d  n o t  b e  

a p p l i e d  t o  Respondent -Defendant ,  whose crimes o c c u r r e d  p r i o r  t o  

i t s  e f f e c t i v e  d a t e .  T h e r e f o r e ,  i n  t h i s  b r i e f ,  Respondent  w i l l  

d i s c u s s  t h e  r e m e d y  t h a t  s h o u l d  b e  p r o v i d e d  t o  h im on  remand. l  

Conce rn ing  Respondent -Defendant ,  t h e  a p p r o p r i a t e  a c t  i o n  would  b e  

t o  v a c a t e  t h i s  C o u r t ' s  p r i o r  d e c i s i o n  and a f f i r m  t h e  d e c i s i o n  o f  

t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l ,  v a c a t e  R e s p o n d e n t ' s  p r e s e n t  

s e n t e n c e s  and remand f o r  r e s e n t e n c i n g .  

I t  i s  t h e  d u t y  o f  t h i s  H o n o r a b l e  C o u r t  t o  e n f o r c e  t h e  

mandate  o f  t h e  Un i t ed  S t a t e s  Supreme C o u r t .  G e n e r a l l y ,  a  mandate  

o f  t h e  U n i t e d  S t a t e s  Supreme C o u r t  is t r a n s m i t t e d  t o  t h e  s u b o r -  

d i n a t e  c o u r t  a n d  w h e r e  d i r e c t i o n s  c o n t a i n e d  i n  t h e  mandate  a r e  

p r e c i s e  a n d  u n a m b i g u o u s  i t  i s  t h e  d u t y  o f  t h e  lower c o u r t  t o  

R e s p o n d e n t  a g r e e s  w i t h  P e t i t i o n e r  t h a t  f u r t h e r  d i s c u s s i o n  o f  
t h e  mer i t s  o f  t h e  e x  post f a c t o  c l a i m  is  f o r e c l o s e d .  Eve ry  
a rgument  advanced  by-the S t a t e  was c o n s i d e r e d  and r e j e c t e d  by 
t h e  U n i t e d  S t a t e s  Supreme  C o u r t .  - S e e  M i l l e r  v .  F l o r i d a ,  
s u p r a .  I n  a d d i t i o n ,  R e s p o n d e n t  w i l l  r e s t r i c t  h i s  b r i e f  
s o l e l y  t o  h i s  s i t u a t i o n  and n o t  t o  t h o s e  s i m i l a r l y  s i t u a t e d  
b e c a u s e  t h a t  is  beyond t h e  s c o p e  o f  a n y  p o t e n t i a l -  i s s u e  o n  
remand. 



c a r r y  i t  i n t o  e x e c u t i o n .  Cook v .  B u r n l e y ,  7 8  U.S. (11 W a l l . )  

6 7 2 ,  20  L.Ed. 8 4 ,  8 5  ( 1 8 7 1 ) .  I n  O.P. C o r p o r a t i o n  v. V i l l a g e  o f  

N o r t h  P a l m  B e a c h ,  302 So.2d 1 3 0  ( F l a .  1 9 7 4 )  t h i s  H o n o r a b l e  C o u r t  

h e l d :  " I t  i s  w e l l  s e t t l e d  t h a t  t h e  j u d g m e n t  o f  a n  a p p e l l a t e  

c o u r t ,  w h e r e  i t  i s s u e s  a m a n d a t e ,  i s  a f i n a l  j u d g m e n t  i n  t h e  

c a u s e  and  and c o m p l i a n c e  t h e r e w i t h  by  t h e  lower c o u r t  is a p u r e l y  

m i n i s t e r i a l  a c t  r e q u i r i n g  t h e  c o n s e n t  o f  t h e  r e v i e w i n g  c o u r t  

p e r m i t t i n g  p r e s e n t a t i o n  o f  a new matter a f f e c t i n g  t h e  c a u s e . "  - I d .  

A t  b a r ,  R e s p o n d e n t  s u b m i t s  t h a t  t h i s  C o u r t  s h o u l d  f u l l y  

comply  w i t h  t h e  manda t e  of t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t .  I n  

M i l l e r  v .  F l o r i d a ,  s u p r a ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  

u n a n i m o u s l y  r e v e r s e d  t h e  j u d g m e n t  o f  t h i s  C o u r t  and h e l d  t h a t  

r e t r o a c t i v e  a p p l i c a t i o n  of t h e  a p p l i c a b l e  amendmen t  t o  t h e  

F l o r i d a  s e n t e n c i n g  g u i d e l i n e s  law t o  R e s p o n d e n t  v i o l a t e d  t h e  - e x  

post f a c t o  c l a u s e .  J u s t i c e  O ' C o n n o r  w r i t i n g  f o r  t h e  C o u r t  

s t a t e d :  

A c c o r d i n c r l v ,  w e  f i n d  t h a t  F l o r i d a ' s  r e v i s e d  - A .  

g u i d e l i n e s  l aw,  1 9 8 4  F l a .  L a w s  Ch. 84-328,  is 
v o i d  a s  a p p l i e d  t o  p e t i t i o n e r ,  w h o s e  crime 
o c c u r r e d  b e f o r e  t h e  l a b ' s  e f f e c t ~ i v e  d a t e .  W e  
r e v e r s e  t h e  j u d g m e n t  o f  t h e  S u p r e m e  C o u r t  o f  
F l o r i d a ,  a n d  r e m a n d  t h e  case  f o r  f u r t h e r  
p r o c e e d i n g s  n o t  i n c o n s i s t e n t  w i t h  t h i s  o p i n -  
i o n .  

T h e r e f o r e ,  ~ e s p o n d e n t - ~ e f e n d a n t ' s  p r e s e n t  c o n c u r r e n t  

s e n t e n c e s  o f  s e v e n  ( 7 )  y e a r s  i n  p r i s o n  mus t  be  v a c a t e d  and t h e  

c a u s e  remanded t o  t h e  t r i a l  c o u r t  f o r  a r e s e n t e n c i n g  h e a r i n g .  



R e s p o n d e n t ' s  g u i d e l i n e s  s c o r e s h e e t  s h o u l d  b e  c a l c u l a t e d  

u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s  i n  e f f e c t  o n  t h e  d a t e  o f  h i s  

o f f e n s e  i n  c o n f o r m i t y  w i t h  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t ' s  

m a n d a t e .  I n  a d d i t i o n ,  R e s p o n d e n t  s u b m i t s  t h a t  s i n c e  t h e  t r i a l  

j udge  d e c l i n e d  t o  d e p a r t  from Respondent  ' s p r e s u m p t i v e  s e n t e n c e  

r a n g e  ( A  7 - 1 5 ) ,  on  remand, t h e  t r i a l  j u d g e  s h o u l d  b e  d i r e c t e d  t o  

s e n t e n c e  Respondent  w i t h i n  t h e  r e c a l c u l a t e d  p r e s u m p t i v e  g u i d e -  

1 i n e s  s e n t e n c e  r a n g e .  However  R e s p o n d e n t  d o e s  acknowledge t h a t  

t h e  F o u r t h  D i s t r i c t  i n  r e m a n d i n g  f o r  r e s e n t e n c i n g  n o t e d :  " W e  

o b s e r v e  t h a t  t h e  s ame  s e n t e n c e  i s  p o s s i b l e  i f  c l e a r  a n d  con-  

v i n c i n g  r e a s o n s  f o r  d e p a r t u r e  from t h e  t h e n  a p p l i c a b l e  g u i d e l i n e s  

a r e  s t a t e d  i n  w r i t i n g . "  Mil ler  v .  S t a t e ,  468 So.2d 1018 ( F l a .  

4 t h  DCA 1 9 8 5 ) .  



CONCLUSION 

T h i s  H o n o r a b l e  C o u r t  s h o u l d  c o m p l y  w i t h  t h e  M a n d a t e  o f  t h e  

U n i t e d  S t a t e s  S u p r e m e  C o u r t ,  r e v e r s e  t h e  j u d g m e n t  o f  t h i s  

H o n o r a b l e  C o u r t ,  vacate  R e s p o n d e n t ' s  p r e s e n t  s e n t e n c e  a n d  remand 

t h e  c a u s e  f o r  r e s e n t e n c i n g  i n  c o n f o r m i t y  w i t h  t h e  d e c i s i o n  o f  t h e  

U n i t e d  S t a t e s  Supreme  C o u r t  i n  Miller v. F l o r i d a ,  s u p r a .  
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