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PRELIMINARY STATEMENT 

The P e t i t i o n e r  was t h e  A p p e l l e e  i n  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  and  t h e  p r o s e c u t i o n  i n  

t h e  t r i a l  c o u r t .  The Respondent  was t h e  A p p e l l a n t  and  

t h e  d e f e n d a n t ,  r e s p e c t i v e l y ,  i n  t h e  l ower  c o u r t s .  

I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  

a s  t h e y  a p p e a r  b e f o r e  t h i s  Honorab l e  C o u r t .  

The symbol  "A" w i l l  b e  u s e d  t o  r e f e r  t o  

P e t i t i o n e r ' s  a p p e n d i x ,  which c o n t a i n s  conformed c o p i e s  

o f  t h e  a p p e l l a t e  c o u r t ' s  i n i t i a l  o p i n i o n  and  i t s  o p i n i o n  

on r e h e a r i n g .  



STATEMENT OF THE CASE AND FACTS 

The Respondent was c o n v i c t e d  of  s e x u a l  b a t t e r y ,  

b u r g l a r y  w i t h  an a s s a u l t ,  and p e t i t  t h e f t  i n  t h e  c i r c u i t  

c o u r t .  These o f f e n s e s  o c c u r r e d  on A p r i l  25,  1984. On 

October  2 ,  1984,  t h e  t r i a l  c o u r t  s e n t e n c e d  t h e  Respondent 

t o  a  t e r m  of  seven y e a r s ,  which was w i t h i n  t h e  g u i d e l i n e s  

r ange  a s  amended J u l y  1, 1984. 

On a p p e a l ,  t h e  F o u r t h  D i s t r i c t  h e l d  t h a t  even 

though t h e  Respondent was s e n t e n c e d  a f t e r  t h e  amended 

g u i d e l i n e s ,  J u l y  1, 1984,  e f f e c t i v e  d a t e ,  t h e  t r i a l  c o u r t  

shou ld  have s e n t e n c e d  t h e  Respondent pursuan t  t o  t h e  

g u i d e l i n e s  which were i n  e f f e c t  on A p r i l  25, 1984, t h e  

d a t e  t h e  c r imes  w e r e  committed (A 1 ) .  The c o u r t  s t a t e d ,  

"A r u l e  change t h a t  h a s  a  d i sadvan tageous  e f f e c t  on an 

o f f e n d e r  does  n o t  app ly  t o  c r imes  committed b e f o r e  t h e  

e f f e c t i v e  d a t e  of  t h e  r u l e  change."  The c o u r t  r e a f f i r m e d  

i ts  p o s i t i o n  i n  i ts  w r i t t e n  o r d e r  denying t h e  P e t i t i o n e r ' s  

Motion f o r  Rehear ing  (A 2-3) .  



POINTS INVOLVED 

POINT I 

WHETHER THERE IS DIRECT CONFLICT 
BETWEEN THE DECISION BELOW AND 
THE DECISIONS OF ANOTHER COURT OF 
APPEAL REGARDING THE ISSUE OF 
WHETHER THE AMENDED SENTENCING 
GUIDELINES CAN BE APPLIED ONLY 
TO OFFENSES COMMITTED AFTER THE 
AMENDMENTS' EFFECTIVE DATE? 

POINT I1 

WHETHER THERE IS DIRECT CONFLICT 
BETWEEN THE DECISION BELOW AND 
A DECISION OF THIS COURT REGARDING 
WHETHER APPLICATION OF THE AMENDED 
GUIDELINES TO INDIVIDUALS WHO 
COMMITTED OFFENSES BETWEEN OCTOBER 1, 
1983, AND JULY 1, 1984, AND WERE 
SENTENCED AFTER JULY 1, IS 
EX POST FACTO? -- 



SUMMARY OF THE ARGUMENT 

The d e c i s i o n  be low h o l d s  t h a t  a s  t o  a l l  o f f e n s e s  

commit ted  be tween  O c t o b e r  1 ,  1983 ,  t h e  e f f e c t i v e  d a t e  o f  

t h e  o r i g i n a l  s e n t e n c i n g  g u i d e l i n e s ,  and  J u l y  1 ,  1984 ,  t h e  

e f f e c t i v e  d a t e  o f  t h e  amended g u i d e l i n e s ,  t h e  o r i g i n a l  

g u i d e l i n e s  must  b e  a p p l i e d .  T h i s  d e c i s i o n  c o n f l i c t s  w i t h  

t h e  r u l e  o f  l aw  announced  by t h e  F i r s t  D i s t r i c t  t h a t  t h e  

g u i d e l i n e s  i n  e f f e c t  on t h e  d a t e  o f  s e n t e n c i n g  a p p l y .  

The d e c i s i o n  be low a l s o  c o n f l i c t s  w i t h  t h e  

d e c i s i o n  i n  Lee v .  S t a t e ,  294 So .  2d 305 ( F l a .  

c o n c l u d i n g  t h a t  t o  a p p l y  t h e  g u i d e l i n e s  i n  e f f e c t  on t h e  

d a t e  o f  s e n t e n c i n g  would b e  a n  - e x  p o s t  f a c t o  v i o l a t i o n .  



ARGUMENT 

POINT I 

THERE I S  CONFLICT BETWEEN THE 
OPINION BELOW AND DECISIONS OF 
THE FIRST DISTRICT COURT OF 
APPEAL REGARDING WHETHER THE 
AMENDED SENTENCING GUIDELINES 
APPLY ONLY TO OFFENSES COMMITTED 
AFTER THEIR EFFECTIVE DATE. 

The P e t i t i o n e r  i n v o k e s  t h i s  C o u r t ' s  " c o n f l i c t "  

j u r i s d i c t i o n  p u r s u a n t  t o  Ar t i c le  V, § 3 ( b ) ( 3 ) ,  F l o r i d a  

C o n s t i t u t i o n  (1980)  and  F l a .  R .  App. P .  9 . 0 3 0 ( a ) ( 2 ) ( a ) ( i v ) .  

The i n s t a n t  d e c i s i o n  c o n f l i c t s  w i t h  s e v e r a l  d e c i s i o n s  of  

t h e  F i r s t  D i s t r i c t  Cour t  o f  Appea l :  S a u n d e r s  v .  S t a t e ,  

459 So .2d  1119 (1DCA F l a .  1 9 8 4 ) ;  Randolph v .  S t a t e ,  

458 So .2d  64 (1DCA F l a .  1 9 8 4 ) ;  J a c k s o n  v .  S t a t e ,  454 So .2d  691  

(1DCA F l a .  1 9 8 4 ) ;  and  Dubose v .  S t a t e ,  So.  2d - , 

1 0  FLW 1181 (1DCA F l a . ,  o p .  f i l e d  5 / 1 3 / 8 5 ) .  I n  t h e  f o r e g o i n g  

F i r s t  D i s t r i c t  d e c i s i o n s ,  t h e  c o u r t  h a s  c o n s i s t e n t l y  h e l d  

t h e  g u i d e l i n e s  i n  e f f e c t  a t  t h e  t i m e  of  s e n t e n c i n g  a r e  t h o s e  

t h a t  a p p l y .  I n  t h e  i n s t a n t  c a s e ,  t h e  c o u r t  h e l d  t h e  

g u i d e l i n e s  i n  e f f e c t  a t  t h e  t i m e  t h e  o f f e n s e  was commit ted  

a r e  a p p l i c a b l e .  

The F o u r t h  D i s t r i c t ' s  d e c i s i o n  i s  t h u s  i n  e x p r e s s  

and  d i r e c t  c o n f l i c t  w i t h  t h e  F i r s t  D i s t r i c t  c a s e s ,  f o r  i t  

h a s  announced a  r u l e  o f  l aw  which c o n f l i c t s  w i t h  a  r u l e  

p r e v i o u s l y  announced .  Mancin i  v .  S t a t e ,  312 So .2d  732 

( F l a .  1 9 7 5 ) .  The P e t i t i o n e r  h a s  p r o p e r l y  i nvoked  t h i s  C o u r t ' s  

d i s c r e t i o n a r y  j u r i s d i c t i o n .  



POINT I1 

THE DECISION BELOW, WHICH HOLDS 
APPLICATION OF THE AMENDED GUIDE- 
LINES TO AN OFFENSE COMMITTED PRIOR TO 
THEIR EFFECTIVE DATE I S  EX POST FACT0 
CONFLICTS WITH A DECISIOTOFIS 
COURT. 

The Respondent  commit ted  c r i m i n a l  o f f e n s e s  on 

A p r i l  25 ,  1984 .  I n  C h a p t e r  84-328, t h e  l e g i s l a t u r e  

a d o p t e d  t h e  May 8 ,  1984 ,  r e v i s i o n s  t o  t h e  s e n t e n c i n g  

g u i d e l i n e s  p r o p o s e d  by t h i s  C o u r t .  See  The F l o r i d a  B a r :  

Amendment t o  R u l e s  o f  C r i m i n a l  P r o c e d u r e s .  451  So .2d  824 

( F l a .  1 9 8 4 ) .  On J u l y  1 ,  1984 ,  t h e  amended v e r s i o n  o f  t h e  

s e n t e n c i n g  g u i d e l i n e s  became e f f e c t i v e .  C h a p t e r  84-328, 

Laws o f  F l o r i d a .  Respondent  was s e n t e n c e d  on O c t o b e r  2 ,  

1984 ,  p u r s u a n t  t o  t h e  amended s e n t e n c i n g  g u i d e l i n e s .  

I n  h i s  a p p e a l  t o  t h e  F o u r t h  D i s t r i c t ,  t h e  

Respondent  a r g u e d  t h a t  a p p l i c a t i o n  o f  t h e  amended g u i d e l i n e s  

t o  h i s  s e n t e n c e  w a s  a  p r o h i b i t e d  - e x  p o s t  f a c t o  a p p l i c a t i o n .  

I t  is  c l e a r  f rom t h e  a p p e l l a t e  c o u r t ' s  c i t a t i o n  t o  

Weaver v .  Graham, 450 U.S. 24 (1981)  i n  i t s  i n i t i a l  

o p i n i o n  (A l ) ,  and  i t s  d i s c u s s i o n  o f  " r e t r o a c t i v e  

a p p l i c a t i o n "  i n  i t s  o p i n i o n  on r e h e a r i n g  (A 2 ) ,  t h e  

c o u r t  a g r e e d  w i t h  t h e  R e s p o n d e n t ' s  a rgumen t .  

A s  t h e  P e t i t i o n e r  h a s  n o t e d  i n  P o i n t  I ,  s u p r a ,  

c o n f l i c t  j u r i s d i c t i o n  is  p r o p e r l y  i nvoked  when a  d i s t r i c t  

c o u r t  o f  a p p e a l  announces  a  r u l e  of  l aw which c o n f l i c t s  w i t h  

a  r u l e  p r e v i o u s l y  announced by  t h i s  C o u r t .  Mancin i  v .  S t a t e ,  



s u p r a .  The c o u r t  be low h a s  c r e a t e d  s u c h  c o n f l i c t  by 

announc ing  a  r u l e  o f  l aw  c o n t r a r y  t o  t h a t  announced  i n  

Lee v .  S t a t e ,  ( F l a .  I n  - L e e ,  

C o u r t  s t a t e d :  

I f  t h e  s u b s e q u e n t  s t a t u t e  m e r e l y  
r e - e n a c t e d  t h e  p r e v i o u s  p e n a l t y  
p r o v i s i o n  w i t h o u t  i n c r e a s i n g  any 
~ e n a l t v  ~ r o v i s i o n  which  c o u l d  have  

t h i s  

been  imposed u n d e r  t h e  s t a t u t e  i n  
e f f e c t  a t  t h e  t i m e  o f  t h e  commission 
of  t h e  o f f e n s e ,  t h e n  t h e r e  c o u l d  b e  
no  a p p l i c a t i o n  o f  a  s u b s e q u e n t  p e n a l t y  
p r o v i s i o n  which  would do v i o l e n c e  t o  
t h e  c o n c e p t  o f  an  e x  p o s t  f a c t o  l aw .  
(Emphas i s  i n  t h e  o r i g i n a l ) ,  
294 So .  2d a t  307.  

The amended g u i d e l i n e s ,  a s  w e l l  a s  t h e  o r i g i n a l  r u l e s ,  

changed  o n l y  t h e  p r o c e d u r a l  fo rm i n  which t h e  t r i a l  c o u r t ' s  

i n h e r e n t  s e n t e n c i n g  d i s c r e t i o n  i s  t o  b e  e x e r c i s e d .  Thus ,  

t h e r e  is  no  - e x  p o s t  f a c t o  a p p l i c a t i o n  o f  t h e  amended g u i d e -  

l i n e s  when a  d e f e n d a n t  is  s e n t e n c e d  a f t e r  J u l y  1, 1984 ,  t h e  

e f f e c t i v e  d a t e  o f  t h e  amendments.  S i n c e ,  u n d e r  P o i n t  I ,  

P e t i t i o n e r  s u b m i t s  t h a t  t h e  amendment is  t o  b e  a p p l i e d  

t o  a  s e n t e n c i n g  which o c c u r s  a f t e r  t h e  e f f e c t i v e  d a t e  o f  

t h e  amendment, t h e  r e t r o a c t i v e  p r o h i b i t i o n  is  r e l e v a n t  

o n l y  t o  t h e  d a t e  o f  s e n t e n c i n g ,  and  n o t  t h e  d a t e  o f  t h e  

o f f e n s e  . 
S i n c e  t h e  d e c i s i o n  i n  t h e  i n s t a n t  c a s e  announces  

a  r u l e  o f  l aw  c o n t r a r y  t o  t h e  r u l e  o f  l aw  set f o r t h  i n  

Lee ,  s u p r a ,  t h i s  Honorab l e  C o u r t  h a s  d i s c r e t i o n a r y  j u r i s -  - 

d i c t i o n  t o  h e a r  t h i s  c a s e .  



CONCLUSION 

The P e t i t i o n e r  h a s  p r o p e r l y  invoked t h i s  

C o u r t ' s  c o n f l i c t  j u r i s d i c t i o n  and r e q u e s t s  t h a t  t h i s  

C o u r t ,  i n  t h e  e x e r c i s e  of i t s  d i s c r e t i o n ,  a c c e p t  t h e  

c a s e  f o r  r ev iew.  The s e n t e n c i n g  g u i d e l i n e s  a r e  a  

r e l a t i v e l y  new a r e a  of t h e  law i n  which t h i s  C o u r t ' s  

guidance  is needed,  and t h e  i s s u e  p r e s e n t e d  h e r e i n  is  a  

r e c u r r i n g  l e g a l  problem. R e s o l u t i o n  of  t h e  i s s u e  w i l l  

g i v e  t h e  a p p e l l a t e  and t r i a l  c o u r t s  of t h i s  s t a t e  a  c l e a r  

and workable r u l e  t o  f o l l o w .  
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