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PRELIMINARY STATEMENT 

The P e t i t i o n e r ,  t h e  S t a t e  o f  F l o r i d a ,  was t h e  

P r o s e c u t i o n  i n  t h e  t r i a l  c o u r t  and t h e  A p p e l l e e  i n  t h e  

D i s t r i c t  C o u r t  of  Appea l ,  F o u r t h  D i s t r i c t .  The Respondent  

w a s  t h e  Defendan t  and  t h e  A p p e l l a n t ,  r e s p e c t i v e l y ,  i n  t h e  

l ower  c o u r t s .  

I n  t h e  b r i e f  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  

a s  t h e y  a p p e a r e d  i n  t h e  t r i a l  c o u r t ,  S t a t e  and  D e f e n d a n t .  

The symbol "R" w i l l  d e s i g n a t e  t h e  r e c o r d  and  "SR" t h e  

s u p p l e m e n t a l  r e c o r d .  



STATEMENT OF THE CASE AND FACTS 

The Defendant  was c o n v i c t e d  of t h e  c r i m i n a l  

o f f e n s e s  of s e x u a l  b a t t e r y ,  b u r g l a r y  w i t h  an a s s a u l t ,  

and p e t i t  t h e f t  (R 2 4 ) .  These c r imes  were committed on 

A p r i l  25,  1984 (R 1 3 ) .  On October  2 ,  1984,  t h e  Defendant  

was s e n t e n c e d  t o  a  p r i s o n  t e r m  of  seven y e a r s ,  which was 

i n  t h e  g u i d e l i n e s  r a n g e  a s  amended J u l y  1 ,  1984 

(R 25-26, SR). 

On a p p e a l ,  t h e  F o u r t h  D i s t r i c t  h e l d  t h a t  even 

though t h e  Defendant  was s e n t e n c e d  a f t e r  t h e  amended 

g u i d e l i n e s '  J u l y  1 ,  1984,  e f f e c t i v e  d a t e ,  t h e  t r i a l  c o u r t  

s h o u l d  have s e n t e n c e d  t h e  Defendant  p u r s u a n t  t o  t h e  

o r i g i n a l  g u i d e l i n e s  which were i n  e f f e c t  on A p r i l  25,  

1984,  t h e  d a t e  t h e  c r imes  were committed. M i l l e r  v .  S t a t e ,  

468 So.2d 1018 (4DCA F l a .  1 9 8 5 ) .  

The S t a t e  f i l e d  an a p p l i c a t i o n  s e e k i n g  d i s c r e -  

t i o n a r y  rev iew,  and t h i s  Cour t  a c c e p t e d  j u r i s d i c t i o n  of  

t h e  c a s e  by an o r d e r  e n t e r e d  November 1 3 ,  1985. 



POINT INVOLVED 

DOES APPLICATION OF THE SENTENCING 
GUIDELINES AS AMENDED EFFECTIVE 
JULY 1, 1984, UPON THE DEFENDANT 
WHOSE OFFENSES WERE COMMITTED 
PRIOR TO THAT DATE CONSTITUTE AN 
IMPERMISSIBLE -- EX POST FACT0 APPLICA- 
TION OF THE LAW? 



SUMMARY OF THE ARGUMENT 

T h i s  C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  J a c k s o n ,  

So. 2d - , 1 0  FLW 564 ( F l a .  op .  f i l e d  October  1 7 ,  

1985) is  d i s p o s i t i v e  of t h e  i n s t a n t  c a s e .  A p p l i c a t i o n  

of t h e  amended s e n t e n c i n g  g u i d e l i n e s  t o  a l l  s e n t e n c i n g s  

a f t e r  J u l y  1, 1984,  does  n o t  v i o l a t e  - e x  p o s t  f a c t o  

p r i n c i p l e s  because  t h e  amendments were mere ly  p r o c e d u r a l .  

Thus,  t h e  t r i a l  c o u r t ' s  s e n t e n c e  was c o r r e c t  and t h e  

Court  of Appeal e r r e d  i n  r e v e r s i n g  i t .  



ARGUMENT 

THE DEFENDANT, WHOSE OFFENSES 
WERE COMMITTED PRIOR TO JULY 1 ,  
1 9 8 4 ,  BUT WHO WAS SENTENCED AFTER 
THAT DATE, WAS PROPERLY SENTENCED 
UNDER THE AMENDED GUIDELINES AND 
THIS WAS NOT I N  CONTRAVENTION OF 
EX POST FACT0 PRINCIPLES. -- 

The i s s u e  p r e s e n t e d  i n  t h e  i n s t a n t  case- -  

w h e t h e r  t h e  amended g u i d e l i n e s  a p p l y  o n l y  t o  o f f e n s e s  

commit ted  a f t e r  J u l y  1 ,  1984 ,  o r  t o  a l l  s e n t e n c i n g s  

1 a f t e r  t h a t  d a t e  t o  which t h e  g u i d e l i n e s  a p p l y  - -has  been  

answered  c o n t r a r y  t o  t h e  C o u r t  o f  A p p e a l ' s  h o l d i n g  be low 

by t h i s  C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  J a c k s o n ,  - So .  2d - , 

1 0  FLW 564 ( F l a .  o p .  f i l e d  O c t o b e r  1 7 ,  1 9 8 5 ) .  I n  J a c k s o n ,  

t h e  c o u r t  s t a t e d :  

The s e c o n d  i s s u e  i n  t h i s  c a s e  c o n c e r n s  
t h e  g u i d e l i n e s  t o  b e  u s e d  i n  r e s e n t e n c i n g .  
C i t i n g  t h e  F i f t h  D i s t r i c t  C o u r t  o f  
Appeal  d e c i s i o n  i n  C a r t e r  v .  S t a t e ,  
452 So .2d  953  ( F l a .  5 t h  DCA 1 9 8 4 ) ,  
f o r  t h e  t h a t  a n  amendment 
t o  t h e  g u i d e l i n e s  c a n n o t  b e  a p p l i e d  
r e t r o a c t i v e l y ,  t h e  d i s t r i c t  c o u r t  
c o n c l u d e d  t h a t  J a c k s o n  was e n t i t l e d  
t o  b e  s e n t e n c e d  u n d e r  t h e  g u i d e l i n e s  
i n  e f f e c t  a t  t h e  t i m e  t h e  s e n t e n c e  was 
imposed .  The s t a t e  a r g u e s  t h a t  t h e  
d i s t r i c t  c o u r t  e r r e d  i n  s o  h o l d i n g  a n d  
c o n t e n d s  t h a t  t h e  c u r r e n t  g u i d e l i n e s  
must  b e  u s e d  i n  t h e  r e s e n t e n c i n g  
p r o c e s s .  

We a g r e e  w i t h  t h e  s t a t e  t h a t  t h e  
p r e s u m p t i v e  s e n t e n c e  e s t a b l i s h e d  by 

1 i . e . ,  t h i s  c a s e  d o e s  n o t  i n v o l v e  an  o f f e n s e  
commit ted  b e f o r e  O c t o b e r  1 ,  1 9 8 3 ,  t h e  e f f e c t i v e  d a t e  o f  
t h e  o r i g i n a l  g u i d e l i n e s .  



t h e  g u i d e l i n e s  does  n o t  change 
t h e  s t a t u t o r y  l i m i t s  of t h e  s e n t e n c e  
imposed f o r  a  p a r t i c u l a r  o f f e n s e .  
we* conclude  t h a t  a  m o d i f i c a t i o n  i n  
t h e  s e n t e n c i n g  g u i d e l i n e s  ~ r o c e d u r e .  
which changes how a  p r o b a t i o n  
v i o l a t i o n  s h o u l d  b e  coun ted  i n  d e t e r -  
mining a  p resumpt ive  s e n t e n c e ,  is 
merely  a  p r o c e d u r a l  change,  n o t  
r e q u i r i n g  t h e  a p p l i c a t i o n  of t h e  
e x  p o s t  f a c t o  d o c t r i n e .  In  
Dobbert v .  F l o r i d a .  432 U.S. 282 
( 1 9 7 7 ) ,  t h e  ~ n i t e d ' ~ t a t e s  Supreme 
Cour t  upheld  t h e  i m p o s i t i o n  of  a  
d e a t h  s e n t e n c e  under  a  p rocedure  
adop ted  a f t e r  t h e  d e f e n d a n t  committed 
t h e  c r i m e ,  r e a s o n i n g  t h a t  t h e  
p rocedure  by which t h e  p e n a l t y  
was b e i n g  implemented, n o t  t h e  
p e n a l t y  i t s e l f ,  was changed. We 
r e j e c t  J a c k s o n ' s  c o n t e n t i o n  t h a t  
weaver v. Graham, 450 U.S. 24 
( 1 9 8 1 ) ,  s h o u l d  c o n t r o l  i n  t h e s e  
c i r c u m s t a n c e s .  

I d . ,  emphasis  added.  - 

P u r s u a n t  t o  Jackson ,  t h e  c o u r t  below e r r e d  i n  

c o n s i d e r i n g  t h e  October  2 ,  1984,  s e n t e n c i n g  of t h e  

Defendant  t o  which t h e  amended g u i d e l i n e s  were a p p l i e d ,  

t o  have v i o l a t e d  - e x  p o s t  f a c t o  p r i n c i p l e s .  J u s t  a s  i n  

J a c k s o n ,  which invo lved  a  change i n  how a  p r o b a t i o n  

v i o l a t i o n  i s  c a l c u l a t e d  i n t o  t h e  p resumpt ive  s e n t e n c e ,  

t h e  change h e r e  invo lved  an i n c r e a s e  i n  t h e  presumpt ive  

s e n t e n c e  f o r  s e x u a l  o f f e n s e s .  There  was no i n c r e a s e  i n  

t h e  s t a t u t o r y  l i m i t s  of t h e  s e n t e n c e  t o  be  imposed f o r  

t h i s  t y p e  of c r ime .  Thus,  t h e  g u i d e l i n e s  change was 

mere ly  p r o c e d u r a l  and d i d  n o t  add t o  t h e  quantum 

of punishment s o  i ts a p p l i c a t i o n  t o  t h e  Defendant  d i d  



n o t  v i o l a t e  t h e  - e x  p o s t  f a c t o  c l a u s e .  Jackson .  

I d . ,  P a s c h a l  v .  Wainwright,  738 F.2d 1173, 1176 - 

( 1 1 t h  C i r .  1984) .  



CONCLUSION 

Where fo re ,  b a s e d  upon t h e  f o r e g o i n g  r e a s o n s  

and  a u t h o r i t i e s ,  t h e  S t a t e  r e s p e c t f u l l y  r e q u e s t s  t h a t  

t h e  o p i n i o n  o f  t h e  C o u r t  o f  Appeal  b e  r e v e r s e d  and  

remanded w i t h  d i r e c t i o n s  t o  a f f i r m  t h e  s e n t e n c e  imposed 

by t h e  t r i a l  c o u r t .  
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