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INTRODUCTION 

The respondent ,  THE STATE OF FLORIDA, was t h e  

p rosecu t ion  i n  t h e  t r i a l  c o u r t  and t h e  a p p e l l e e  i n  t h e  

D i s t r i c t  Court of Appeal of F l o r i d a ,  Third  D i s t r i c t .  The 

p e t i t i o n e r ,  HENRY LAVADO, J R .  , was t h e  defendant  i n  t h e  

t r i a l  c o u r t  and t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  Court of 

Appeal. 

The symbol "A" w i l l  be  u t i l i z e d  t o  d e s i g n a t e  p e t i -  

t i o n e r ' s  appendix. A l l  emphasis i s  supp l i ed  u n l e s s  t h e  

con t r a ry  i s  i n d i c a t e d .  

STATEMENT OF THE CASE AND FACTS 

Respondent accep t s  p e t i t i o n e r ' s  Sta tement  of t h e  Case 

and F a c t s  a s  an a c c u r a t e  account of r e l e v a n t  proceedings.  



POINT INVOLVED ON APPEAL 

WHETHER THE PETITIONER HAS FAILED 
TO DEMONSTRATE AND EXPRESS AND 
DIRECT CONFLICT OF DECISIONS TO 
WARRANT THE INVOCATION OF T H I S  
COURT'S DISCRETIONARY J U R I S -  
DICTION? 



SUMMARY OF THE ARGUMENT 

P e t i t i o n e r  a s s e r t s  t h e  i n s t a n t  c a s e  c o n f l i c t s  w i t h  

Washington v .  S t a t e ,  371  So. 2d 1108 ( F l a .  4 t h  DCA 1979)  ; 

J o n e s  v .  S t a t e ,  378 So.2d 797 ( F l a .  1st DCA 1979)  ; Pope v .  

S t a t e ,  9 4  So. 865 ( F l a .  1922)  and P a i t  v .  S t a t e ,  112 So.2d 

380 ( F l a .  1 9 5 9 ) .  None o f  t h o s e  c a s e s  h e l d  t h a t  a  p r o s p e c t i v e  

j u r o r  may b e  a s k e d  w h e t h e r  s h e  would e n t e r t a i n  v o l u n t a r y  

i n t o x i c a t i o n  a s  a d e f e n s e  t o  a s p e c i f i c  i n t e n t  crime. I t  i s  

w e l l  e s t a b l i s h e d  t h a t  j u r o r s  may b e  a s k e d  q u e s t i o n s  t o  de-  

t e r m i n e  w h e t h e r  t h e y  are b i a s e d  o r  p r e j u d i c e d .  The T h i r d  

D i s t r i c t ' s  r u l i n g  i n  t h i s  c a s e  i s  c o n s i s t e n t  w i t h  t h e  w e l l  

s e t t l e d  law i n  F l o r i d a .  



ARGUMENT 

THE PETITICNER HAS FAILED TO DEMON- 
STRATE AN EXPRESS AND DIRECT CON- 
FLICT OF DECISIONS T O  WARRANT THE 
INVOCATION OF THIS COURT 'S DIS- 
CRETIONARY JURISDICTION. 

P e t i t i o n e r  claimed, b e f o r e  t h e  Thi rd  D i s t r i c t  Court of 

Appeal, t h a t  r e v e r s i b l e  e r r o r  was committed, where he was 

n o t  pe rmi t t ed  t o  ask p r o s p e c t i v e  j u r o r s  whether t hey  would 

e n t e r t a i n  t h e  premise of vo lun ta ry  i n t o x i c a t i o n  a s  a  defense  

t o  a  s p e c i f i c  i n t e n t  crime. The t r i a l  c o u r t  d i d  permi t  

t r i a l  counse l  t o  i n q u i r e  a s  t o  t h e  j u r o r ' s  b i a s  a g a i n s t  

d r ink ing  i n  g e n e r a l .  ( A  1) The Appeals Court found t h a t  a  

j u r o r ' s  b i a s  o r  p r e j u d i c e  may be e l i c i t e d  through s p e c i f i c  

q u e s t i o n s  and answer s fbu t  t h e i r  d i s p o s i t i o n  a s  t o  whether 

o r  n o t  t hey  would e n t e r t a i n  a  p a r t i c u l a r  defense  i s  n o t  

app rop r i a t e .  ( A  2 )  The t r i a l  c o u r t  a d d i t i o n a l l y  i n s t r u c t e d  

t h e  j u ry  t h a t  they  must fo l low t h e  law as  given.R. 3.360 

F l o r i d a  Rules Criminal  Procedure;  Sec t ions  1 .01,  2.05 (1) 

F l o r i d a  Standard J u r y  I n s t r u c t i o n s  i n  Criminal  Cases. 

P e t i t i o n e r  u rges  t h i s  c o u r t  t o  f i n d  t h a t  t h e  c a s e  - sub 

jud ice  c o n f l i c t s  wi th  Washington v. S t a t e ,  371 So.2d 1108 

( F l a .  4 th  DCA 1979) ; Jones  v. S t a t e ,  378 So. 2d 797 (F l a .  1st 

DCA 1979) ;  Pope v.  S t a t e ,  94 So. and P a i t  v. 

S t a t e ,  1 1 2  So. 2d 380 ( F l a .  1959) . 



I n  Jones ,  s u p r a  t h e  c o u r t  r e i t e r a t e d  a  l ongs t and ing  

p r i n c i p l e  t h a t  v o i r  d i r e  i s  t o  be  used t o  a s c e r t a i n  j u r o r ' s  

prejudgments.  I t  f u r t h e r  s t a t e s  t h a t  j u r o r s  may be  ques-  

t i o n e d  concerning g e n e r a l  due  p r o c e s s  requ i rements  such a s  

t h e  S t a t e ' s  burden of p r o o f ,  t h e  d e f e n d a n t ' s  presumpt ion of  

innocence  and t h e  d e f e n d a n t ' s  r i g h t  t o  t e s t i f y .  I t  does  n o t  

i n d i c a t e  t h a t  a  j u r o r  may be  ques t i oned  concerning t h e i r  

w i l l i n g n e s s  t o  a ccep t  a  p a r t i c u l a r  de f ense .  A d d i t i o n a l l y ,  

r e v e r s i b l e  e r r o r  was n o t  found.  - 

Washington, sup ra  i nvo lved  an e n t i r e l y  d i f f e r e n t  

problem. A t  t h e  t i m e  Washington was be ing  t r i e d ,  b i f u r -  

c a t e d  t r i a l s  on t h e  i s s u e s  of g u i l t  and s a n i t y  w e r e  h e l d .  
1 

The same j u r y  was used f o r  b o t h  t r i a l s .  Thus,  on ly  one 

v o i r  d i r e  was needed. The t r i a l  judge e r roneous ly  pro-  

h i b i t e d  any mention of i n s a n i t y  d u r i n g  v o i r  d i r e .  I n  t h e  

i n s t a n t  c ause ,  t h e  t r i a l  judge s p e c i f i c a l l y  sugges t ed  t h a t  

t h e  j u r o r s  c o u l d  be  q u e s t i o n e d  on t h e i r  p e r c e p t i o n s  of i n -  

t o x i c a t i o n .  

The s t a t u t o r y  b i f u r c a t e d  t r i a l  system f o r  t h e  ad jud i -  
c a t i o n  of g u i l t  and i n s a n i t y  i n  c r i m i n a l  t r i a l s '  was h e l d  
u n c o n s t i t u t i o n a l  i n  S t a t e  e x  re1 Boyd v. Green, 355 So.2d 
789 ( F l a .  1978 ) .  



P a i t ,  sup ra ,  h e l d  t h a t  j u r o r s  may be asked hypo the t i ca l  

q u e s t i o n s  i n  o r d e r  t o  determine whether they  a r e  q u a l i f i e d  

and accep tab le .  Pope, supra  had a  s i m i l a r  ho ld ing  b u t  added 

t h a t  t h e  q u e s t i o n  may no t  " c a l l  f o r  a  prejudgment of t h e  ca se  

o r  any supposed case  on t h e  f a c t s "  a t  869. That i s  pre- 

c i s e l y  what counse l  i n  t h i s  ca se  sought t o  do by asking 

whether t h e  j u r y ,  g iven  a  c e r t a i n  s e t  of f a c t s  would a c q u i t  

t h e  defendant .  That p r a c t i c e  has  c o n s i s t e n t l y  been prohi-  

b i t e d  i n  F l o r i d a ,  and p e t i t i o n e r  has  n o t  p resen ted  t h i s  

c o u r t  w i th  any a u t h o r i t y  t o  change t h a t  w e l l  e s t a b l i s h e d  

p r i n c i p l e .  Dicks v. S t a t e ,  93 So. 137 (F l a .  1922) ; 

Sau l sbe r ry  v.  S t a t e ,  398 So.2d 1017 (F l a .  5 th  DCA 1981) . 



CONCLUSION 

Based upon t h e  f o r e g o i n g ,  r esponden t  r e q u e s t s  t h i s  

Court  t o  deny p e t i t i o n e r ' s  a p p l i c a t i o n  f o r  d i s c r e t i o n a r y  

review.  
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