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INTRODUCTION 

The Respondent was t h e  p rosecu t ion  i n  t h e  t r i a l  c o u r t  

and t h e  appe l l ee  i n  t h e  Third  D i s t r i c t  Court of Appeal. The 

P e t i t i o n e r ,  was t he  defendant i n  t h e  t r i a l  c o u r t  and t h e  

a p p e l l a n t  i n  t h e  Third  D i s t r i c t  Court of Appeal. 

In  t h i s  b r i e f ,  t he  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  t hey  

appear be fo re  t h i s  c o u r t .  

STATEMENT OF THE CASE AND FACTS 

Respondent would accep t  p e t i t i o n e r  ' s Sta tement  of t he  

Case and of t h e  F a c t s  a s  an a c c u r a t e  account of r e l e v a n t  

proceedings .  



POINT INVOLVED ON APPEAL 

WHETHER THE TRIAL COURT WAS WITHIN 
I T S  DISCRETION I N  DENYING DEFENSE 
COUNSEL'S REQUEST TO INQUIRE OF 
PROSPECTIVE JURORS THEIR WILLING- 
NESS AND ABILITY TO ACCEPT THE 
DEFENSE OF VOLUNTARY INTOXICATION, 
WHERE THE COURT D I D  PERMIT QUES- 
TIONING CONCERNING GENERAL ATTI- 
TUDES TOWARD INTOXICATION AND 
WHETHER THE JURY WOULD FOLLOW THE 
LAW AS GIVEN? 



SUMMARY OF THE ARGUMENT 

I t  i s  f i rmly  e s t a b l i s h e d  t h a t  t he  e x t e n t  t o  which 

p a r t i e s  may be permi t ted  t o  go i n  examining j u r i e s  on v o i r  

d i r e  i s  sub jec t  t o  the  sound d i s c r e t i o n  of t he  t r i a l  cou r t .  

F l o r i d a  has  permit ted i n q u i r e s  r e l e v a n t  t o  a  de te rmina t ion  

of whether a  p rospec t ive  j u r o r  i s  b iased  or  p re jud iced .  

F l o r i d a  has  never permi t ted  q u e s t i o n s  which would p re sen t  a  

venireman wi th  a  h y p o t h e t i c a l  ques t ion  which m i r r o r s  the  

ca se ,  and u r g e s  an answer which would cause the  venireman t o  

t a c i t l y  commit himself  one way or ano the r ,  having the  e f f e c t  

of pre judging the  ma t t e r .  Seve ra l  j u r i s d i c t i o n s  bo th  S t a t e  

and Fede ra l  have followed t h i s  l i n e  of reasoning  and re fused  

t o  f i n d  an abuse of d i s c r e t i o n .  

Respondent would urge t h i s  Court t o  fol low f i r m l y  

e  s t a b l i  shed precedent .  



ARGUMENT 

THE TRIAL COURT WAS WITHIN ITS 
DISCRETION I N  DENYING DEFENSE 
COUNSEL'S REQUEST TO I N Q U I R E  OF 
PROSPECTIVE JURORS THEIR WILLING- 
NESS AND ABILITY TO ACCEPT THE 
DEFENSE OF VOLUNTARY INTOXICATION, 
WHERE THE COURT D I D  PERMIT QUES- 
TIONING CONCERNING GENERAL ATTI- 
TUDES TOWARD INTOXICATION AND 
WHETHER THE J U R Y  WOULD FOLLOW THE 
LAW AS G I V E N .  

I t  i s  f i r m l y  e s t a b l i s h e d  i n  F l o r i d a  t h a t  t h e  e x t e n t  t o  

which p a r t i e s  may be p e r m i t t e d  t o  go i n  examining j u r o r s  on 

v o i r  d i r e  i s  s u b j e c t  t o  t h e  sound d i s c r e t i o n  of t h e  t r i a l  

c o u r t .  The e x e r c i s e  of such d i s c r e t i o n  w i l l  n o t  be i n t e r -  

f e r r e d  w i t h  u n l e s s  c l e a r l y  abused. E s s i x  v .  S t a t e ,  347 

So.2d 664 ( F l a .  3d DCA 1977) ;  Barker  v .  Randolph, 239 So.2d 

110 ( F l a .  1 st DCA 1970 ) ;  M i z e l l  v .  New Kings ley  Beach, Znc., 

122 So.2d 225 ( F l a .  1 st DCA 1960). l  Other  j u r i s d i c t i o n s  

u t i l i z e  t h e  same "abuse of d i s c r e t i o n "  s t anda rd  r e g a r d i n g  

t h e  l i m i t a t i o n  of v o i r  d i r e .  S t a t e  v.  Via ,  704 P.2d 238 

(Ar iz .  1985) ; S t a t e  v. Rogers,  497 A.2d 387 (Conn. 1985) ; 

Ri l ey  v. S t a t e ,  496 A.2d 997 (Del .  1985);  Gosmeyer  v -  

S t a t e ,  482 N.E. 2d 239 ( Ind .  1985) ;  Ward v.  Com., 695 S.W. 

2d 404 (Ky. 1985) ;  S t a t e  v. Duros t ,  497 A.2d 134 (Me. 1985) ;  

L inebe r ry  v. S h u l l ,  695 S.W. 2d 132 (Mo. App. 1985) ; S t a t e  

1 ~ h i s  Honorable Court  r e c e n t l y  h e l d  i n  S t ano  v. S t a t e ,  473 
So.2d 1282 ( F l a .  1985) t h a t  it i s  t h e  t r i a ~ e s p o n -  
s i b i l i t y  t o  c o n t r o l  v o i r  d i r e .  



v. Wright, 496 A.2d 702 (N.H. 1985);  S t a t e  v.  Hopper, 695 

S.W. 2d 530 (Tenn. C r .  App. 1985). The United S t a t e s  

Supreme Court has  r e c e n t l y  reaf f i rmed t h a t  a  t r i a l  c o u r t  h a s  

broad d i s c r e t i o n  i n  r u l i n g s  regard ing  v o i r  d i r e .  Wainwright 

W i t t ,  105 S.Ct. 844 (1985). 

I n  the  case  - sub j u d i c e  the  p e t i t i o n e r  u rges  t h i s  cour t  

t o  f i n d  t h a t  the  t r i a l  cou r t  d id  abuse i t s  d i s c r e t i o n  when 

p r o h i b i t i n g  the  j u ry  from being asked whether they could 

e n t e r t a i n  t he  premise of vo lun ta ry  i n t o x i c a t i o n  a s  a  defense  

t o  a  s p e c i f i c  i n t e n t  crime. Respondent, would submit, 

however, t h a t  an abuse of d i s c r e t i o n  h a s  no t  been demon- 

s t r a t e d .  Moreover, t he  t r i a l  c o u r t ' s  r u l i n g  was p r e c i s e l y  

i n  keeping wi th  the  r a t i o n a l e  f o r  v o i r  d i r e .  

The reason f o r  examining j u r o r s  on v o i r  d i r e  i s  t o  

r e v e a l  any p o t e n t i a l  b i a s e s  and p r e j u d i c e s ,  i n  order  t o  

determine i f  a  j u r o r  i s  q u a l i f i e d  t o  serve.  P e r i  v. S t a t e ,  

426 So.2d 1021 (F la .  3d DCA 1983).  F l o r i d a  has  permi t ted  

the  use  of h y p o t h e t i c a l  q u e s t i o n s  toward achieving t h a t  end. 

T h i s  Court ,  however, has  s p e c i f i c a l l y  r e j e c t e d  the  use  of 

h y p o t h e t i c a l s  where t he  answer would have the  e f f e c t  of 

a s c e r t a i n i n g  a  v e r d i c t  i n  advance of t r i a l .  Dicks v.  S t a t e ,  

93 So. 137 (F l a .  1922);  -- see a l s o  Saulsber ry  v .  S t a t e ,  398 

So.2d 1017 (F l a .  5 t h  DCA 1981) ; Com. v. E v e r e t t ,  396 A.2d 

645 (Pa. 1978) (Pennsylvania a l s o  ho lds  t h a t  q u e s t i o n s  of 



h y p o t h e t i c a l  n a t u r e  designed t o  d i s c l o s e  j u r o r '  s dec i s ion  

under c e r t a i n  f a c t s  a r e  p r o h i b i t e d . )  By propounding such a  

ques t ion  a  j u r o r  would be prov id ing  a  " t a c i t  commitment" t o  

e i t h e r  convic t  or  a c q u i t ,  depending on the  s cena r io  given.  

A j u r o r  might then f e e l  t h a t  a  f i n a l  dec i s ion  must be i n  

keeping wi th  h i s  o r i g i n a l  response on v o i r  d i r e .  The 

r e s u l t i n g  s i t u a t i o n  would be t h a t  c a s e s  would be t r i e d  on 

v o i r  d i r e .  

Many j u r i s d i c t i o n s  have recognized t h a t  v o i r  d i r e  may 

no t  be used t o  seek commitments. I n  S t a t e  v. Norton, 681 

S.W. 2 d 4 9 7  (Mo. T. Appeals, Eas t .  D i s t . ,  Div. 1 ,  1984) a  

rape  v i c t i m ' s  mother had o f f e red  t o  accep t  $5,000 from t h e  

defendant i n  exchange f o r  dropping t h e  charges .  On v o i r  

d i r e  t h e  prosecu tor  asked: 

And i s  t h e r e  anyone on the  j u ry  
pane l  - does everyone on t h e  j u ry  
pane l  ag ree ,  t h a t  a  v ic t im of r ape  
would p r e f e r  no t  t o  have t o  t e s t i f y  
t o  t he  d e t a i l s  of such a  crime i n  a  
p u b l i c  t r i a l ?  

The c o u r t  found t h e  ques t ion  a  s u b t l e  a t t empt  t o  overlook 

damaging evidence which t h e  prosecu tor  knew would be f o r t h -  

coming. The Missour i  Court noted t h e  fo l lowing:  

Any ques t ion  r e q u i r i n g  p rospec t ive  
j u r o r s  t o  ' a g r e e '  wi th  some pro-  
p o s i t i o n  s t a n d s  i n  danger of v io-  
l a t i n g  the  p r o s c r i p t i o n  a g a i n s t  
seeking commitment s dur ing v o i r  
d i r e  examination.  

Norton, a t  499. 



The Georgia Appel late  Court discussed the  i ssue  of 

obtaining prejudgments on voi r  d i r e  i n  Smalls v. S t a t e ,  331 

S.E. 2d 40 (Ga. App. 1985). That cour t  found t h a t  the  t r i a l  

judge did not abuse h i s  d i s c r e t i o n  when he refused t o  permit 

ques t ions  regarding prospect ive juror  s'  knowledge of the  

e f f e c t s  of c e r t a i n  medication. A major por t ion  of the  

defense was t h a t  the  defendant was so in toxica ted  t h a t  he 

could not have formed any cr iminal  i n t e n t .  The a p p e l l a t e  

cour t  s t a t ed :  

Voir d i r e  should allow both p a r t i e s  
an opportunity t o  a s c e r t a i n  the 
a b i l i t y  of the prospect ive j u r o r s  
t o  decide the case on i t s  m e r i t s ,  
with o b j e c t i v i t y  and freedom from 
b i a s  and p r i o r  inc l ina t ion .  [ c i t . ]  
However, no que s t ion  should requ i re  
a  response from a  juror  which might 
amount t o  a  prejudgment of the  
case.  [ c i t .  ] waters  v. S t a t e ,  283 
S.E. 2d 238 (Ga. 1981). 

Smalls, a t  41. 

The foregoing a n a l y s i s  comports with t h i s  Court '  s longstand- 

ing p rosc r ip t ion  of obtaining " t a c i t  commitments" and 

"prejudgments" on vo i r  d i r e .  

In  f a c t  many other  s t a t e  j u r i s d i c t i o n s  have ru led  

p rec i se ly  a s  did the  majori ty  of t h e  Third D i s t r i c t  i n  

Lavado v. S t a t e ,  469 So.2d 91 7 (F la .  3d DCA 1985). In  Ervin 

v. S t a t e ,  399 So.2d 894 (Ala. C r .  App. 1981) t h a t  defendant 

sought t o  ask the following quest ion of a  prospect ive ju ro r :  



Do any of you have d i f f i c u l t y  w i t h  
t he  p r o p o s i t i o n  t h a t  a  person over 
t h e  course  of a  number of y e a r s  can 
become so add ic t ed  t o  a l c o h o l  t h a t  
a s  a  r e s u l t  t he reo f  h i s  menta l  
cond i t i on  can d e t e r i o r a t e  t o  a  
p o i n t  where he i s  no longer l e g a l l y  
r e s p o n s i b l e  f o r  h i s  a c t i o n s ?  

Erv in ,  a t  897. 

The Alabama Court  of Appeals  found t h a t  p r o h i b i t i n g  t h e  

fo rego ing  ques t i on  was w i t h i n  t he  broad d i s c r e t i o n  of t h e  

t r i a l  c o u r t .  The cou r t  recognized t h a t  g e n e r a l  q u e s t i o n s  

r ega rd ing  the  j u r o r s '  f e e l i n g s  toward t h e  use  of a l c o h o l i c  

beverages  was proper .  S t e e l  v. S t a t e ,  363 So.2d 1060 (Ala. 

Cr.App. 1978). They concluded t h a t  t he  defendant '  s i n q u i r y  

bordered on argument, and should be avoided. I n  so r u l i n g ,  

they noted t h a t  v o i r  d i r e  was otherwise  lengthy and ex ten-  

s i ve  and r e fused  t o  f i n d  an abuse of d i s c r e t i o n  where a  

s i ng l e  ques t i on  was excluded by the  c o u r t .  

I n  Commonwealth v .  Bieb ighauser ,  300 A.2d 70 (Pa. 

1973) ,  t he  Pennsylvania  Supreme Court  held  t h a t  t h e  t r i a l  

c o u r t ' s  r e f u s i n g  t o  a l l ow  defense counse l  on v o i r  d i r e  

examination t o  propound q u e s t i o n s  r ega rd ing  j u r o r s '  

p r e j u d i c e  a g a i n s t  t he  defense of i n s a n i t y ,  was n o t  an abuse 

of d i s c r e t i o n .  They succ inc t ly  s t a t e d :  

I t  i s  w e l l - s e t t l e d  t h a t  t h e  scope 
of v o i r  d i r e  examination r e s t s  i n  
t h e  sound d i s c r e t i o n  of t h e  t r i a l  
judge and h i s  d e c i s i o n s ,  even i n  a  
cha l lenge  f o r  cause ,  w i l l  no t  be 



r eve r sed  except  f o r  a  pa lpab le  
abuse of d i s c r e t i o n  ( c i t .  omit ted)  
R e f l e c t i n g  upon t h e  proposed ques- 
t i o n s  i n  t h i s  case  l e a v e s  u s  uncer-  
t a i n  a s  t o  t h e i r  probable  e f f e c t  i f  
a l lowed,  i . e .  whether they would 
have a s s i s t e d  i n  secur ing  a  f a i r  
and i m p a r t i a l  ju ry  or  whether t h e i r  
ev iden t  purpose [was] t o  have t h e  
j u r o r s  i n d i c a t e ,  i n  advance, what 
t h e i r  d e c i s i o n s  [would] be under a  
c e r t a i n  s t a t e  of t h e  ev idence ,  o r  
upon a  c e r t a i n  s t a t e  of f a c t s ,  and 
t h u s  poss ib ly  commit them t o  de- 
f i n i t e  i d e a s  or views them t h e  case  
[ should]  be f a i r l y  submitted t o  
them f o r  t h e i r  dec i s ion .  ( c i t  
omitted) Had t h e  cou r t  permi t ted  
t h e  two q u e s t i o n s  t o  be asked,  we 
t h i n k  it would n o t  have been i n  
e r r o r ,  b u t  by no means d id  it 
commit a  pa lpab le  abuse of d i s c r e -  
t i o n  i s  excluding them. ( c i t .  
omi t ted) .  

Biebighauser ,  a t  75. 

The Fede ra l  Cour t s  have a l s o  addressed t h e  e x t e n t  of 

i nqu i ry  on v o i r  d i r e .  I n  Sandidge v. Salen Offshore 

D r i l l i n g  Co., 764 F.2d 252 ( 5 t h  C i r .  1985) t h e  cou r t  s t a t e d  

the  p r i n c i p l e  d i s t i n g u i s h i n g  proper from improper i nqu i ry  on 

v o i r  d i r e  i s  t h a t  examination cannot search the  r e s u l t  of a  

case i n  advance. The United S t a t e s  Court of Appeals,  Ninth  

C i r c u i t  agreed w i t h  t h a t  p r i n c i p l e  i n  United S t a t e s  v. 

Toomey, 764 F.2d 678 ( 9 t h  C i r .  1985). There,  t he  defense 

sought t o  have p rospec t ive  j u r o r s  asked i n  an i n t e r n a t i o n a l  

n a r c o t i c s  case  about t h e i r  a t t i t u d e s  and p o t e n t i a l  

p r e j u d i c e s  about he ro in ,  i t s  p r e c u r s o r s  and n a r c o t i c s  

g e n e r a l l y ,  a s  w e l l  a s  t o  d i  s t i n g u i  sh be tween i n t e r n a t i o n a l  



o p e r a t i o n s  and an ope ra t i on  t o  import i n t o  t h e  United 

S t a t e s .  The Court of Appeals he ld  t h a t  t he  c o u r t ' s  r e f u s a l  

t o  ask  t h e  p r o f e r r e d  q u e s t i o n s  was no t  an abuse of d i s c r e -  

t i o n .  They opined t h a t  t h e  c o u r t ' s  i n q u i r y  a s  t o  whether 

t hey  could be f a i r  and i m p a r t i a l ,  whi le  knowing t h e  n a t u r e  

of t h e  charges  was adequate t o  r e v e a l  any p o t e n t i a l  b i a s e s  

or  p r e j u d i c e .  Regarding t h e  q u e s t i o n  concerning d i s t i n -  

gui  shing between i n t e r n a t i o n a l  o p e r a t i o n s  and an ope ra t i on  

t o  import ,  it was he ld  t h a t  t h e  defendant  was - n o t  e n t i t l e d  

t o  t e s t  t h e  j u r o r s  on t h e i r  c a p a c i t y  t o  accep t  h i s  theory  of 

t h e  case .  The c o u r t  f u r t h e r  s t a t e d  t h a t  a l though  t h e  t r i a l  

c o u r t  d id  no t  ask  t h e  p r e c i s e  p r o f e r r e d  q u e s t i o n ,  it d i d  

q u e s t i o n  t h e  j u r o r s  a s  t o  t o p i c s  r e l e v a n t  t o  t h e  defense .  

See a l s o  R e i l l y  by R e i l l y  v .  Southeas te rn  Pa. Transp. ,  484 

A.2d 1390 (Pa. 1984) (ho ld ing  t h a t  t h e  t r i a l  c o u r t  d id  no t  

abuse i t s  d i s c r e t i o n  by a sk ing  q u e s t i o n s  which were more 

g e n e r a l  than  t h e  s p e c i f i c  q u e s t i o n s  reques ted  by t h e  

defendant ) .  I n  United S t a t e s  v. Dion, 762 F.2d 675 ( 8 t h  

C i r .  1985) ,  t h e  E igh th  C i r c u i t  Court of Appeals he ld  t h a t  

Dion' s S i x t h  Amendment r i g h t  t o  an i m p a r t i a l  j u ry  was n o t  

v i o l a t e d  by t h e  t r i a l  c o u r t ' s  r e f u s a l  t o  a l low q u e s t i o n s  on 

v o i r  d i r e  designed t o  e l i c i t  b i a s  of veniremen toward t h e  

defense  of ent rapment ,  where an o therwise  ex t ens ive  v o i r  

d i r e  was permi t ted .  

In  t he  i n s t a n t  ca se  t h e  t r i a l  c o u r t  d id  no t  p r o h i b i t  

g e n e r a l  q u e s t i o n s  r ega rd ing  i n t o x i c a t i o n  and j u r o r s '  g e n e r a l  

b i a s  and p r e j u d i c e s  thereon .  
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t h e  t r i a l  c o u r t  d id  no t  abuse i t s  d i s c r e t i o n  i n  i t s  p roh ib i -  

t i o n  of one ques t ion .  The cou r t  d id  permit  ques t ion ing  

about i n t o x i c a t i o n  and fo l lowing  t h e  law i n  genera l .  In  

Washington v. S t a t e ,  371 So.2d 1108 (F l a .  4 t h  DCA 1978) 

r e l i e d  on by p e t i t i o n e r ,  t h a t  defendant was no t  allowed t o  

mention i n s a n i t y ,  i n  t he  contex t  of a  defense or o therwise .  

Such was no t  t he  case  - sub j u d i c e .  The q u e s t i o n s  permit ted 

would have exposed any p o t e n t i a l  p r e j u d i c e s  or b i a s e s ,  t he  

t r u e  r a t i o n a l e  behind v o i r  d i r e .  Voir d i r e  h a s  never been 

permi t ted  i n  F l o r i d a  t o  provide p a r t i e s  w i th  p r e t r i a l  

v e r d i c t s ,  which i s  t h e  u l t i m a t e  impact of a  d e c i s i o n  i n  

p e t i t i o n e r ' s  favor .  



CONCLUSION 

Based on t h e  fo r ego ing  argument and c i t a t i o n s  of 

a u t h o r i t y ,  Respondent would u rge  t h i s  Court t o  uphold t h e  

d e c i s i o n  of t h e  Third  D i s t r i c t  Cour t  of Appeal i n  Lavado v. 

S t a t e ,  469 So.2d 91 7  (F l a .  3d DCA 1985). 
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