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STATEMENT OF THE FACTS 

The Defendant/Respondent Severson adopts  t h e  Statement 

of t h e  Fac t s  s e t  f o r t h  i n  t h e  op in ion  of t h e  Fourth  D i s t r i c t  

and i n  t h e  P l a i n t i f f / P e t i t i o n e r l s  b r i e f .  (See diagram i n  

t h e  appendix t o  t h i s  b r i e f . )  

I t  i s  important  t o  no te  t h a t  t h i s  a c c i d e n t  occurred i n  

s lowly moving rush  hour t r a f f i c .  What happened was t h a t  a 

d r i v e r  of a  c a r  (Waychoff) wanted t o  c r o s s  two l a n e s  of 

t r a f f i c .  Th i s  Defendant (Severson) was stopped i n  t h e  f i r s t  

l a n e  and waved f o r  Waychoff t o  pass  i n  f r o n t  of  him. 

Waychoff s t a t e d  t h a t  f o r  some reason he took t h i s  s i g n a l  t o  

mean t h a t  a l l  l a n e s  were c l e a r  and t h a t  he  could t h e r e f o r e  

proceed a c r o s s  t h e  s t r e e t  wi thout  watching f o r  t r a f f i c  i n  

t h e  o t h e r  l anes .  The P l a i n t i f f ,  (Ker foo t )  was d r i v i n g  a  

motorcycle coming up i n  l ane  two, and c o l l i d e d  wi th  

Waychoff. Therefore  t h e  d r i v e r  of t h e  motorcycle  sued 

Waychoff and a l s o  t h i s  Defendant f o r  waving him by. The 

P l a i n t i f f  s e t t l e d  wi th  Waychoff but  proceeded wi th  t h i s  s u i t  

a g a i n s t  t h e  waver. The t r i a l  c o u r t  g r an t ed  a  d i r e c t e d  

v e r d i c t  t o  t h i s  Defendant, and t h e  Fourth  D i s t r i c t  a f f i rmed 

bu t  c e r t i f i e d  t h i s  ques t ion  t o  t h e  Supreme Court .  
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SUMMARY OF ARGUMENT 

CERTIFIED QUESTION 

DOES AN AUTOMBILIE DRIVER WHO, BY 
SIGNALS, RELINQUSHES HIS RIGHT OF WAY 
TO ANOTHER VEHICLE, OWE ANDY DUTY TO 
REASONABLY ASCERTAIN WHETHER TRAFFIC 
LANES, OITHER THAN HIS OWN, WILL SAFELY 
ACCOMMODATE THE OTHER VEHICLE? 

SUMMARY OF ARGUMENT 

The P l a i n t i f f  f a i l e d  t o  p r e s e n t  a pr ima f a c i e  c a s e  o f  

n e g l i g e n c e  and t h e r e f o r e  t h e  d i r e c t e d  v e r d i c t  f o r  t h e  

Defendant  was p r o p e r .  S p e c i f i c a l l y  t h e  P l a i n t i f f  f a i l e d  t o  

show any b r e a c h  o f  d u t y .  The Defendant  i n  t h e  p r e s e n t  case 

assumed a  d u t y  t o  Waychoff n o t  t o  p roceed  u n t i l  Waychoff had  

c l e a r e d  D e f e n d a n t ' s  l a n e .  Defendant  d i d  n o t  b r e a c h  t h a t  

d u t y .  The D i s t r i c t  Cour t  a f f i r m e d  t h e  t r i a l  c o u r t  d e c i s i o n  

on t h i s  b a s i s .  T h i s  s i g n a l  s h o u l d  n o t  b e  i n t e r p r e t e d  t o  

mean t h a t  h e  c o u l d  c r o s s  b o t h  l a n e s  w i t h o u t  l o o k i n g  f o r  

t r a f f i c .  I n  h i s  b r i e f ,  t h e  P l a i n t i f f  i s  e s s e n t i a l l y  a r g u i n g  

t h a t  t h e  D e f e n d a n t ' s  s i g n a l  r e l i e v e d  Waychoff o f  h i s  

o b l i g a t i o n  t o  d r i v e  c a r e f u l l y .  T h i s  i s  a n  u n r e a s o n a b l e  

p o s i t i o n  and it i s  n o t  t h e  law i n  any j u r i s d i c t i o n .  

Both p a r t i e s  have c i t e d  Annot. ,  90 A.L.R. 1431 (1962) . 
The P l a i n t i f f  m i s t a k e n l y  asserts t h a t  t h e r e  i s  a " t r e n d "  i n  

o t h e r  j u r i s d i c t i o n s  imposing l i a b i l i t y  upon t h e  s i g n a l i n g  

d r i v e r .  T h i s  i s  n o t  t h e  c a s e .  I n  f a c t ,  t h e  a l m o s t  

unanimous p o s i t i o n  i s  t h a t  t h e r e  i s  no l i a b i l i t y .  The o n l y  
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narrow exceptions have been in the following situations: 1) 

Where a bus driver signals to a passenger who has left the 

bus; 2) Where a driver signals a small child to cross the 

road; and 3 )  Where one driver is in a clearly superior 

position to observe the traffic. None of these exceptions 

applies in the present case. No court has ever found 

liability for the signaler under these facts. Moreover, the 

cases clearly indicate that no jury question is presented as 

to the signaling driver's liability. 
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ARGUMENT 

CERTIFIED QUESTION 

DOES AN AUTOMOBILE DRIVER WHO, 
BY SIGNALS, RELINQUISHES HIS 
RIGHT OF WAY TO ANOTHER VEHICLE, 
OWE ANY DUTY TO REASONABLY AS- 
CERTAIN WHETHER TRAFFIC LANES, 
OTHER THAN HIS OWN, WILL SAFELY 
ACCOMMODATE THE OTHER VEHICLE? 

The Plaintiff in this case has tried to convert a 

courteous act into a tort. He argues that a driver who 

simply relinquishes his right of way to another vehicle is 

liable when that vehicle collides with another vehicle in 

another lane of traffic. No jurisdiction has ever imposed 

liability on the signaling driver under these facts. It is 

respectfully submitted that this Court should answer the 

certified question in the negative. 

The Plaintiff asks this court to focus on what the 

Defendant meant when he signaled to Mr. Waychoff. Common 

sense indicates that the trial court correctly stated that 

the signal meant something like this: 

"I am allowing you to proceed in front 
of me, and I won't run into your car." 

The Plaintiff is asking this Court to consider the following 

as a reasonable alternative: 

"I am allowing you to proceed in front 
of me, and you don't have to watch for 
traffic coming up on my right. I assure 
you that the right lane is clear." 

It is submitted that no reasonable person in Waychoff's 
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p o s i t i o n  would i n t e r p r e t  t h e  s i g n a l  i n  t h i s  way. The m e r e  

f a c t  t h a t  a  d r i v e r  waves a n o t h e r  d r i v e r  t o  c r o s s  i n  f r o n t  o f  

him d o e s  n o t  r e l i e v e  t h e  o t h e r  d r i v e r  o f  h i s  d u t y  t o  

e x e r c i s e  r e a s o n a b l e  c a r e  a s  t o  o t h e r  l a n e s  o f  t r a f f i c .  The 

D i s t r i c t  C o u r t  was c l e a r l y  c o r r e c t  i n  l i m i t i n g  t h e  

D e f e n d a n t ' s  d u t y  o f  c a r e  t o  h i s  own l a n e  o f  t r a f f i c .  A s  a 

r e s u l t  t h e r e  was no b r e a c h  o f  d u t y ,  and no n e g l i g e n c e  a s  a  

m a t t e r  of  law.  T h e r e  was n o t h i n g  f o r  t h e  j u r y  t o  d e c i d e  

under  t h e s e  f a c t s .  

DUTY OF CARE 

The F o u r t h  D i s t r i c t  a f f i r m e d  t h e  d i r e c t e d  v e r d i c t  f o r  

t h e  Defendan t  b e c a u s e  it found t h a t  t h e  Defendant  d i d  n o t  

b r e a c h  any d u t y  o f  c a r e  owed t o  t h e  P l a i n t i f f .  The C o u r t  

e s s e n t i a l l y  found t h a t  no r e a s o n a b l e  p e r s o n  i n  Waychoff ' s  

p o s i t i o n  would have  i n t e r p r e t e d  t h e  D e f e n d a n t ' s  s i g n a l  i n  

t h e  manner a r g u e d  by t h e  P l a i n t i f f .  The C o u r t  n o t e d  t h a t  

one  who assumes t o  a c t  must  do  s o  w i t h  r e a s o n a b l e  c a r e .  

B a r f i e l d  v .  Lang ley ,  432 So.2d 748 ( F l a .  2d DCA 1 9 8 3 ) .  The 

Defendant  i n  t h e  p r e s e n t  c a s e  assumed a  d u t y  t o  Waychoff n o t  

t o  p roceed  u n t i l  Waychoff had  c l e a r e d  D e f e n d a n t ' s  l a n e .  

Defendant  d i d  n o t  b r e a c h  t h a t  d u t y .  

The h e a r t  o f  t h e  D i s t r i c t  C o u r t ' s  o p i n i o n  i s  t h e  

f o l l o w i n g  s e n t e n c e :  

However, a s  w e  see it, t h e  a c t i o n  
u n d e r t a k e n  h e r e  [ D e f e n d a n t ' s  s i g n a l  
t o  Waychoff] r e q u i r e d  t h e  e x e r c i s e  
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of reasonable care as to the lane 
occupied by the signaling driver. 
Accordingly, we affirm the trial court's 
ruling. 

In so doing the court rejected the view that the Defendant's 

signal represented a guarantee that all lanes of traffic 

were clear. Finding as a matter of law that the law could 

not place such an interpretation on the Defendant's signal 

nor liability on the courteous driver,the trial court 

directed a verdict for the Defendant, and the District Court 

affirmed. 

The Fourth District's ruling is supported by many 

decisions from other jurisdictions. In exactly the same 

type three-vehicle situations that we have in the present 

case, the courts have held that there is no jury question as 

to the signaling driver's liability. 

In Nolde Brothers Inc. v. Ray, 221 Va. 25, 266 S.E.2d 

882 (1980), the Virginia Supreme Court reversed a judgment 

against the signaling driver, holding that it was error to 

submit the issue of his negligence to the jury. 

Nevertheless, a jury question con- 
cerning a driver's negligence in giving 
such a signal is not presented where the 
signal could not reasonably have been 
interpreted as a signal to proceed across 
lanes of oncoming traffic. The signaler's 
ability to foresee potential danger is a 
factor giving meaning to a signal. Where 
a driver is not in a position to ascertain 
whether the person receiving the signal 
may safely proceed, it is unreasonable to 
conclude that the driver's gestures are 
a signal that it is safe to proceed. This 
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r u l e  ha s  been a p p l i e d  t o  t h e  s i t u a t i o n  
under c o n s i d e r a t i o n  i n  t h i s  c a s e ,  where 
t h e  s i g n a l e r  was i n  t h e  d r i v e r ' s  s e a t  o f  
h i s  v e h i c l e  and t h u s  no t  i n  a  p o s i t i o n  
t o  see r i g h t  l a n e  t r a f f i c  t r a v e l i n g  i n  
t h e  same d i r e c t i o n .  266 S.E. a t  884. 

I n  Government Employees Insurance  Company v.  Thompson, 

351 So.2d 809 (La. App. 1 9 7 7 ) ,  t h e  p l a i n t i f f ' s  s u i t  a g a i n s t  

t h e  s i g n a l i n g  d r i v e r  was d i smi s sed ,  and t h e  a p p e l l a t e  c o u r t  

a f f i rmed .  

P l a i n t i f f s  a rgue  t h a t  M r .  Decuir  
was n e g l i g e n t  i n  " l e a d i n g  Thomas t o  
b e l i e v e  t h a t  he could  s a f e l y  make t h e  
t u r n  when he could  n o t  and encouraging 
Thomas t o  l e a v e  a  p o s i t i o n  o f  s a f e t y  
t o  one of  p e r i l . "  We can no t  ag ree .  
M r .  D e c u i r ' s  s i g n a l  was in tended  t o  
g i v e  M r .  Thomas permiss ion  t o  pa s s  
i n  f r o n t  of M r .  D e c u i r ' s  s topped t r u c k .  
M r .  Thomas can n o t  be r e l i e v e d  t h e r e -  
by of h i s  o b l i g a t i o n  t o  keep a  p rope r  
lookout  f o r  oncoming t r a f f i c  i n  o t h e r  
l a n e s  of t r a f f i c .  H i s  m i s i n t e r p r e t a t i o n  
o f  M r .  D e c u i r ' s  cou r t eous  g e s t u r e  can 
n o t  s e rve  t o  r ende r  M r .  Decuir  g u i l t y  
of  neg l igence  p rox imate ly  caus ing  t h e  
ensuing a c c i d e n t . "  351 So.2d a t  810. 

Likewise i n  Devine v .  Cook, 3  Utah 2d 134,  279 P.2d 

1073 (1955 ) ,  t h e  Utah Supreme Cour t  he ld  t h a t  t h e  s i g n a l i n g  

d r i v e r  was n o t  n e g l i g e n t  i n  any way, and should  have 

r ece ived  a  d i r e c t e d  v e r d i c t .  

A l l  t h e  s i g n a l  amounted t o ,  i f  g iven ,  
was a  m a n i f e s t a t i o n  on t h e  p a r t  o f  
Metcal f  t o  M r s .  Cook t h a t  a s  f a r  a s  he 
w a s  concerned M r s .  Cook cou ld  proceed.  
A t  t h e  most a l l  he  d i d  was t o  s i g n a l  
t o  M r s .  Cook and i n d i c a t e ,  a s  f a r  a s  
Metcal f  was concerned,  he y i e l d e d  h e r  
t h e  r i g h t  of  way. She could  s e e  t h a t  
he was on t h e  l e f t  s i d e  of t h e  cab  of  
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h i s  t r u c k  and t h e r e f o r e  i n  no p o s i t i o n  
t o  see o r  t o  g i v e  he r  any a s su rance ,  
t h a t  t h e r e  was no t r a f f l c  approaching 
upon t h e  r i g h t  of h i s  t r u c k  from t h e  r e a r .  
279 P.2d a t  1082. 

I n  Van J u r a  v. Row, 175 Ohio S t .  4 1 ,  1 9 1  N.E.2d 536 

(1963) , a  t r u c k  d r i v e r  waved f o r  t h e  defendan t  t o  make a  

l e f t  t u r n  a c r o s s  h i s  pa th .  The defendan t  t h e n  c o l l i d e d  w i th  

t h e  p l a i n t i f f ,  who was approaching from t h e  t r u c k  d r i v e r ' s  

r i g h t .  The Cour t  asked t h e  fo l lowing  q u e s t i o n :  

Can one who i s  w a i t i n g  t o  make a  l e f t  
t u r n  depend upon t h e  a c t i o n  o f  a n o t h e r  
m o t o r i s t  and abso lve  himself  from 
l i a b i l i t y  f o r  i n j u r y  committed upon a  
p a r t y ,  by showing t h a t  he  was i n v i t e d  
t o  proceed i n  h i s  l e f t  t u r n  by such 
o t h e r  m o t o r i s t ,  who, a t  t h e  t i m e ,  had 
t h e  r i g h t  t o  proceed u n i n t e r r u p t e d l y  
i n  t h e  d i r e c t i o n  i n  which he was headed? 

The Cour t  s t a t e d  t h a t  t h e  t r u c k  d r i v e r ' s  s i g n a l  was one o f  

c o u r t e s y ,  n o t  o b l i g a t i o n ,  and t h a t  n e i t h e r  p a r t y  could  avo id  

t h e  consequences of  t h e i r  own neg l igence  by t r y i n g  t o  s h i f t  

r e s p o n s i b i l i t y  t o  t h e  s i g n a l e r .  

So f a r  a s  Row i s  concerned,  he  
can n o t  be heard  t o  s ay  t h a t  h i s  
f a i l u r e  t o  proceed t o  t h e  l e f t  w i t h  
due c a r e  was because  of  t h e  a c t  o f  
t h e  t r u c k  o p e r a t o r .  H i s  o b l i g a t i o n ,  
a s  he  moved l e f t  a c r o s s  t h e  p a t h  o f  
o t h e r  v e h i c l e s ,  was t o  keep a  look- 
o u t  f o r  such t r a f f i c ,  and n o t  depend 
upon t h e  a c t  of  ano the r .  I n  t h a t  
r e s p e c t ,  t h e  conduct  r e q u i r e d  by 
S e c t i o n  4511.39, Revised Code, can 
n o t  be d e l e g a t e d  t o  ano the r ,  and 
t h e r e f o r e  abso lve  t h e  o f f end ing  
p a r t y  from proceeding w i th  due c a r e .  
When Row, w i thou t  e x e r c i s i n g  any 
c a r e ,  proceeded t o  complete h i s  l e f t  
t u r n ,  and t he r eby  c o l l i d e  w i th  t h e  
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v e h i c l e  be ing  o p e r a t e d  by B i r e s ,  he be- 
came g u i l t y  of  n e g l i g e n c e  a s  a  m a t t e r  o f  
law. 191  N.E.2d a t  537-538. 

S i m i l a r l y  i n  A l l s t a t e  I n s u r a n c e  Company v .  Employers '  

L i a b i l i t y  Assurance Corp. ,  98 So.2d 852 (La.  App. 19571, t h e  

f a c t  t h a t  t h e  o t h e r  d r i v e r  waved f o r  t h e  d e f e n d a n t  t o  p a s s  

d i d  n o t  r e l i e v e  h e r  of  h e r  d u t y  " t o  make p r o p e r  o b s e r v a t i o n  

of  h e r  own a s  t o  t h e  approach ing  t r a f f i c  i n  t h e  o u t e r  l a n e  

which s h e  was abou t  t o  c r o s s . "  See a l s o ,  Howard v .  

I n s u r a n c e  Company o f  North America, 162 So.2d 165 (La. App. 

The Four th  D i s t r i c t  c i t e d  Thompson and Devine v .  Cook 

i n  s u p p o r t  of  i t s  d e c i s i o n .  These c a s e s  and t h e  o t h e r s  

c i t e d  above c l e a r l y  d i s c l o s e  t h e  f o l l o w i n g  r u l e  o f  law: 

The s i g n a l i n g  d r i v e r  assumes a  d u t y  
t o  t h e  d r i v e r  who r e c e i v e s  t h e  s i g n a l  
n o t  t o  move forward  u n t i l  t h a t  d r i v e r  
c l e a r s  t h e  s i g n a l e r ' s  l a n e .  Where t h e  
s i g n a l e r  does  n o t  b r e a c h  t h a t  d u t y ,  
t h e r e  i s  no j u r y  q u e s t i o n  a s  t o  t h e  
s i g n a l e r ' s  l i a b i l i t y  and a  d i r e c t e d  
v e r d i c t  f o r  t h e  s i g n a l e r  i s  p r o p e r .  

The p l a i n t i f f  can n o t  c i t e  any t h r e e  v e h i c l e  c a s e s  f o r  

s u p p o r t  because  t h e r e  a r e n ' t  any t h a t  s u p p o r t  h i s  p o s i t i o n .  

Only i n  a  s i t u a t i o n  where t h e  s i g n a l i n g  d r i v e r  i s  c l e a r l y  i n  

a  b e t t e r  p o s i t i o n  t o  o b s e r v e  t r a f f i c  t h a n  t h e  d r i v e r  who 

r e c e i v e s  t h e  s i g n a l  ---- o n l y  i n  t h i s  s i t u a t i o n  i s  it p r o p e r  

t o  send t h e  i s s u e  o f  t h e  s i g n a l e r ' s  n e g l i g e n c e  t o  t h e  j u r y .  

T h i s  l i m i t e d  e x c e p t i o n  does  n o t  a p p l y  i n  t h e  p r e s e n t  c a s e ,  
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where each party was in a relatively equal position to view 

the traffic. In fact, Mr. Waychoff arguably was in the 

better position since he was facing the approaching 

motorcyclist. 

The cases relied upon by the Plaintiff involve injuries 

to pedestrians, and have little to do with the facts of the 

present case. In Panitz v. Orenge, 10 Wash. App. 317, 518 

P.2d 726 (1973), the plaintiff alighted from a city bus, and 

the bus driver apparently motioned for her to cross in front 

of the bus. She was then struck by a car which was passing 

the bus on the left. The trial court granted the defendant 

- bus driver's Motion to Dismiss, but the appellate court 

reversed. However this case is distinguishable for the 

following reasons. The bus driver in Panitz clearly had a 

better opportunity to observe traffic on the street than did 

the plaintiff, whose view of the street was blocked by the 

bus. In addition, it is submitted that a bus driver's duty 

of care towards his passengers, even to those who have 

gotten off the bus, is of a different nature than the duty 

of care owed by one motorist to another. A bus driver deals 

with pedestrians and traffic every day as a part of his job. 

Under these circumstances, the plaintiff's accident was 

readily foreseeable, and the bus driver should have been 

aware of his responsibility not to contribute to the 

occurrence of such accidents. See also, Miller v. Watkins, 
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355 S.W.2d 1 (Mo. 1 9 6 2 ) ,  where a  schoo l  bus d r i v e r ' s  s i g n a l  

t o  t h e  d r i v e r  of an approaching t r u c k  r e s u l t e d  i n  t h e  d e a t h  

of  a  s m a l l  boy who was runn ing  t o  c a t c h  t h e  bus .  The c a s e s  

c i t e d  by t h e  P l a i n t i f f  i n v o l v i n g  p e d e s t r i a n s  and s m a l l  

c h i l d r e n  do n o t  r e a l l y  a d d r e s s  t h e  f a c t s  o f  t h e  p r e s e n t  

c a s e .  

Moreover,  many c o u r t s  have h e l d  t h a t  a  d r i v e r  who 

s i g n a l s  a  p e d e s t r i a n  t o  c r o s s  i n  f r o n t  o f  h i s  v e h i c l e  i s  - n o t  

l i a b l e  f o r  i n j u r i e s  caused  when t h e  p e d e s t r i a n  i s  s t r u c k  by 

a n o t h e r  v e h i c l e .  I n  Dix v. Spampinato, 378 Md. 34, 358 

A.2d 237 ( 1 9 7 6 ) ,  t h e  p l a i n t i f f  g o t  o f f  a  bus  and c r o s s e d  i n  

f r o n t  of  t h e  bus t o  t h e  c e n t e r  o f  t h e  road .  Defendant  

s topped  h e r  v e h i c l e  and w a i t e d  f o r  t h e  p l a i n t i f f  t o  p a s s .  

She was t h e n  s t r u c k  by a n o t h e r  v e h i c l e  p a s s i n g  t h e  d e f e n d a n t  

on t h e  r i g h t .  The c o u r t  uphe ld  a  d i r e c t e d  v e r d i c t  f o r  t h e  

s i g n a l i n g  d r i v e r ,  f i n d i n g  "comple te ly  u n a c c e p t a b l e  t h e  

n o t i o n  t h a t  a  s i g n a l  from M r s .  Horak can  be  t a k e n  t o  mean 

a n y t h i n g  more t h a n  t h a t  M s .  Dix might ,  w i t h  s a f e t y ,  s t e p  i n  

f r o n t  o f  t h e  v e h i c l e  which M r s .  Horak was o p e r a t i n g . "  358 

A.2d a t  239. S i m i l a r l y  i n  Gamet v .  J a n k s ,  38 Mich. App. 

719, 197 N.W.2d 160 ( 1 9 7 2 ) ,  t h e  d e f e n d a n t  s t o p p e d  h i s  c a r  

and waved f o r  t h e  f i f t e e n  y e a r  o l d  p e d e s t r i a n  t o  c r o s s  i n  

f r o n t  of  him. The boy was s t r u c k  by c o - d e f e n d a n t ' s  c a r  

which was p a s s i n g  t h e  d e f e n d a n t  on t h e  r i g h t .  The Michigan 

c o u r t  uphe ld  a  summary judgment i n  f a v o r  o f  t h e  d e f e n d a n t  
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who s i g n a l e d  t h e  boy t o  c r o s s .  

I n  Hanks v. Melancon, 338 So.2d 1215 (La. App. 1 9 7 6 ) ,  

t h e  p l a i n t i f f  was r i d i n g  h i s  b i c y c l e  on t h e  s i d e  o f  t h e  

road .  The d e f e n d a n t ,  d r i v i n g  h e r  c a r  i n  t h e  same d i r e c t i o n ,  

slowed down and s i g n a l e d  f o r  t h e  p l a i n t i f f  t o  p a s s  i n  f r o n t  

of  h e r .  The p l a i n t i f f  was t h e n  s t r u c k  by a n o t h e r  c a r  which 

was p a s s i n g  t h e  d e f e n d a n t  on t h e  l e f t .  The Cour t  a f f i r m e d  a  

t r i a l  c o u r t  judgment f o r  t h e  s i g n a l i n g  d r i v e r .  "A s i g n a l  

from a n o t h e r  m o t o r i s t  does  n o t  r e l i e v e  a  d r i v e r  from a  

s t a t u t o r y  d u t y  t o  make h i s  own independen t  o b s e r v a t i o n  of  

t r a f f i c  c o n d i t i o n s . "  See a l s o ,  T r i n i t y  U n i v e r s a l  I n s u r a n c e  

Company v. Nicholson,  104 So.2d 2 4 4  (La. App. 1 9 5 8 ) .  

I n  H a r r i s  v .  Kansas C i t v  P u b l i c  S e r v i c e  Co.. 179 Kan. 

120,  297 P .  718 ( 1 9 3 1 ) ,  a  s t ree t  c a r  motorman waved f o r  t h e  

p l a i n t i f f  t o  c r o s s  i n  f r o n t  of h i s  c a r .  The p l a i n t i f f  was 

t h e n  s t r u c k  by a  s treet  c a r  coming from t h e  o p p o s i t e  

d i r e c t i o n .  The S t a t e  Supreme Cour t  r e v e r s e d  a  t r i a l  c o u r t  

judgment f o r  t h e  p l a i n t i f f .  The c o u r t  h e l d  t h a t  a  

r e a s o n a b l y  p r u d e n t  pe r son  would n o t  c o n s t r u e  t h e  motorman's 

s i g n a l  t o  mean t h a t  t h e  e n t i r e  s t ree t  was c l e a r  o f  t r a f f i c .  

"His s i g n a l  t o  t h e  p l a i n t i f f  c o u l d  mean no more t h a n  an  

a s s u r a n c e  t h a t  he would n o t  s t a r t  h i s  c a r  and c a t c h  h e r  

w h i l e  she  was p a s s i n g  between h i s  c a r  and t h e  one f o u r  f e e t  

i n  f r o n t  of i t . "  I n  a d d i t i o n ,  t h e  c o u r t  n o t e d  t h a t  t h e  

motorman was i n  no b e t t e r  p o s i t i o n  t o  o b s e r v e  t h e  t r a f f i c  
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t h a n  t h e  p l a i n t i f f  was. 

These c a s e s  i n d i c a t e  t h a t  even i n  p e d e s t r i a n  s i t u a t i o n s  

t h e  s i g n a l i n g  d r i v e r  i s  g e n e r a l l y  n o t  h e l d  l i a b l e ,  s i n c e  t h e  

s i g n a l  t o  t h e  p e d e s t r i a n  does  n o t  r e l i e v e  him of  h i s  

o b l i g a t i o n  t o  e x e r c i s e  due c a r e  f o r  h i s  own s a f e t y .  

PROXIMATE CAUSATION 

The P l a i n t i f f  r e p e a t e d l y  a s s e r t s  t h a t  t h e  Defendan t ' s  

s i g n a l  caused t h e  a c c i d e n t  between t h e  P l a i n t i f f  and M r .  

Waychoff. However even i f  t h e  s i g n a l  can be  c h a r a c t e r i z e d  

a s  a  f a c t u a l  c a u s e  o f  t h e  a c c i d e n t ,  M r .  Waychoff 's  

i n t e r v e n i n g  n e g l i g e n c e  c e r t a i n l y  r e l i e v e s  t h e  Defendant  o f  

l i a b i l i t y  a s  a  m a t t e r  of  law. The requ i rement  i n  n e g l i g e n c e  

a c t i o n s  t h a t  t h e  d e f e n d a n t ' s  conduct  be t h e  proximate  c a u s e  

o f  t h e  p l a i n t i f f ' s  i n j u r i e s  i s  f u l l y  a p p l i c a b l e  i n  motor 

v e h i c l e  c a s e s .  4 F l a . J u r . 2 d I  Automobiles S e c t i o n  224 

(1978) ; see a l s o ,  McClain v .  McDermott, 232 So.2d 161 ( F l a .  

1 9 7 0 ) .  Under t h e  f a c t s  o f  t h i s  c a s e ,  t h e  D e f e n d a n t ' s  conduc t  

i n  waving M r .  Waychoff t o  p a s s  i s  c e r t a i n l y  t o o  remote an 

a c t  t o  b e  c o n s i d e r e d  t h e  proximate  cause  o f  t h e  a c c i d e n t .  

T h i s  i s  p a r t i c u l a r l y  s o  where M r .  Waychoff c l e a r l y  v i o l a t e d  

h i s  s t a t u t o r y  d u t y  n o t  t o  t u r n  i n t o  t h e  p a t h  o f  oncoming 

t r a f f i c  u n t i l  it was s a f e  t o  do s o .  S e c t i o n  316.155 (1) 

F.S. ( 1 9 8 3 ) .  

I t  i s  w e l l  s e t t l e d  i n  F l o r i d a  t h a t  remote conduc t  which 

f u r n i s h e s  o n l y  t h e  o c c a s i o n  f o r  someone e l s e ' s  superven ing  
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negligence is not a proximate cause of the result of the 

subsequent negligence. Matthews v. Williford, 318 So.2d 480 

(Fla. 2d DCA 1975); Whitehead v. Linkous, 404 So.2d 377 

(Fla. 1st DCA 1981). In Matthews the Court stated that 

conduct prior to an accident "is not legally significant 

unless it is a legal or proximate cause of the injury or 

death as opposed to a cause of the remote conditions or 

occasion for the later negligence." 318 So.2d at 483. It 

is submitted that the Defendant's act of signaling Mr. 

Waychoff is of no legal significance on the issue of 

proximate causation when compared to Mr. Waychoff's breach 

of his statutory duty of care. 

In Dace v. Gilbert, 96 Ill. App. 3rd 199, 421 N.E.2d 

377 (1981), the court affirmed a summary judgment for the 

signaling driver. The court held that "the gratuitous 

actions of the party who signals another party that traffic 

conditions are safe must be the proximate cause of the 

accident." Similarly in Howard v. Insurance Company of 

North America, supra, the court rejected the argument 'that 

the signaling driver's conduct was the sole proximate cause 

of the accident. The court held that the only negligent 

party was the driver who turned into the path of oncoming 

traffic without making certain that it was safe to cross. 
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SUMMARY 

The Plaintiff mistakenly asserts that the "trend" in 

other jurisdictions is to impose liability on the signaling 

driver. Annot., 90 A.L.R.2d 1431 (1962). However a close 

reading of that article reveals no such trend. As the 

District Court noted in its opinion, this so called trend is 

limited only to those situations where "the approaching 

driver is not in as good a position to observe the situation 

as is the one signaling." On page 1433 of the Annotation, 

the author says: 

However, where the situation appears 
to be as much within the observation and 
estimation of the signaled driver as it is 
within that of the signaling one, and the 
signaled driver then proceeds without 
proper lookout and without exercising 
due care, it seems that the signaling 
driver will not be found guilty of negli- 
gence, on the theory that in such case 
he is only signaling his intention to 
wave his right of way. 

It is submitted that the near unanimous rule of all 

jurisdictions is that there is no liability for the 

signaling driver as a matter of law. No reasonable driver 

would interpret such a signal as a guarantee that the entire 

roadway is safe. The reasonable interpretation is simply 

that the driver yields his right of way. There are limited 

exceptions to the rule, generally involving a bus driver's 

duty of care to pedestrians or a driver's duty of care to 

small children. However none of these exceptions apply in 
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t h e  p r e s e n t  c a s e .  

The Defendant  r e s p e c t f u l l y  r e q u e s t s  t h i s  C o u r t  t o  

answer t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e .  
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CONCLUSION 

THe overwhelming conc lu s ion  of  t h e  c o u r t s  i s  t h a t  t h e r e  

i s  no j u r y  q u e s t i o n  a s  t o  t h e  s i g n a l i n g  d r i v e r ' s  l i a b i l i t y  

i n  t h i s  s i t u a t i o n  s i n c e  he has  n o t  breached any d u t y  o f  

c a r e .  T h i s  Honorable Cour t  should  t h e r e f o r e  answer t h e  

c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e .  

Law O f f i c e s  of  RICHARD A. SHERMAN 
S u i t e  102 N J u s t i c e  Bldg. 
524 South Andrews Avenue 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of t h e  

fo rego ing  was mai led  t h i s  4 t h  day o f  September , 1985 t o :  

David R. Mankin, Esqu i re  
F i r s t  Nationwide Savings  Bldg. 
450 North Park Road - 4 t h  F loo r  
Hollywood, FL 33021 

William J. Bosso, Jr., Esqu i r e  
2428 Broadway 
R iv i e r a  Beach, FL 33404 

Larry  K le in ,  Esqu i re  
Su i t e301  - F l a g l e r  Center  
501 South F l a g l e r  Drive  
West Palm Beach, FL 33401 

Mathison & Deckert  
S u i t e  314 
Law Bui ld ing ,  315 3rd  Street 
West Palm Beach, FL 33401 

Susan O'Hara, Esqu i r e  
249 Peruvian Avenue 
Palm Beach, FL 33480 
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