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PER CURIAM. 

We have for review Lowry v. State, 468 So.2d 298 (Fla. 4th 

DCA 1985), which directly and expressly conflicts with decisions 

of other district courts of appeal and this Court. We have 

jurisdiction. Art. V, 5 3(b)(3), Fla.. Const. 

The district court held that a comment made by the 

prosecutor during closing argument was fairly susceptible of 

construction as a comment upon Lowry's right to remain silent. 

The court then cited the cases of Clark v. State, 363 So.2d 331 

(Fla. 1973) ; Bennett v. State, 316 So.2d 41 (Fla. 1975) ; and 

Trafficante v. State, 92 So.2d 811 (Fla. 1957), for the 

proposition that remarks that are fairly susceptible of 

construction as a comment upon the right to remain silent 

constitute per se reversible error without resort to the harmless 

error rule. 

We have since receded from the per se reversible rule 

espoused in Clark, Bennett, and Trafficante and re-established 

the harmless error standard. State v. DiGuilio, 491 So.2d 1129 

(Fla. 1986). 

Accordingly, we remand this cause to the Fourth District 

Court of Appeal with instructions to determine whether the 



comment regarding Lowry's right to remain silent was harmless 

beyond a reasonable doubt in accordance with the test set forth 

in DiGuilio. 

Harmless error is not a device for the 
appellate court to substitute itself for 
the trier-of-fact by simply weighing the 
evidence. The focus is on the effect of 
the error on the trier-of-fact. The 
question is whether there is a reasonable 
possibility that the error affected the 
verdict. The burden to show the error was 
harmless must remain on the state. If the 
appellate court cannot say beyond a 
reasonable doubt that the error did not 
affect the verdict, then the error is by 
definition harmful. 

Id. at 1139. - 

If the error is harmless, the district court of appeal 

should affirm the trial court. Otherwise, the judgment of the 

trial court should be reversed and a new trial granted. 

It is so ordered. 

McDONALD, C.J., and ADKINS, OVERTON, SHAW and BARKETT, JJ., Concur 
BOYD, J., Dissents with an opinion, in which EHRLICH, J., Concurs 
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BOYD, J . ,  d i s s e n t i n g .  

The s t a t e  s e e k s  r e v i e w  n o t  o n l y  of  t h e  d i s t r i c t  c o u r t ' s  

h o l d i n g  t h a t  t h e r e  w a s  r e v e r s i b l e  e r r o r  b u t  a l s o  t h e  

d e t e r m i n a t i o n  t h a t  t h e  p r o s e c u t o r ' s  a rgument  w a s  s u s c e p t i b l e  of 

b e i n g  i n t e r p r e t e d  a s  a n  improper  r e f e r e n c e  t o  t h e  d e f e n d a n t ' s  

e x e r c i s e  o f  h i s  r i g h t  t o  remain  s i l e n t .  

A s  s t a t e d  by t h e  d i s t r i c t  c o u r t ,  i n  c l o s i n g  a rgument  t h e  

d e f e n s e  made r e f e r e n c e  t o  t h e  f a c t  t h a t  t h e  s t a t e  had  n o t  c a l l e d  

c e r t a i n  w i t n e s s e s .  The p r o s e c u t o r  made t h e  r e s p o n s i v e  remark 

t h a t  a l l  t h e  i n d i v i d u a l s  i n  q u e s t i o n  w e r e  p r e s e n t  and a v a i l a b l e  

f o r  t h e  d e f e n s e  t o  c a l l  i f  it s o  d e s i r e d .  The p r o s e c u t o r  t h e n  

made t h e  a rgument  i n  q u e s t i o n  as  f o l l o w s :  

You h e a r d  [ d e f e n s e  c o u n s e l ]  s a y  t h a t  he  h a s  t a l k e d  t o  
t h e  w i t n e s s e s  i n  t h i s  case many t i m e s  and  t h a t  i s  
t r u e .  U n t i l  M r .  Lowry t e s t i f i e d  i n  h e r e  t h e  o t h e r  
day  I had  no i d e a  wha t soeve r  what  h e  was g o i n g  t o  s a y  
b u t  h e  knew e x a c t l y  what  a l l  of  t h e  s t a t e  w i t n e s s e s  
w e r e  g o i n g  t o  s a y  b e f o r e  h e  g o t  up and  t e s t i f i e d .  
They had  no  i d e a  what  h e  was g o i n g  t o  s a y .  Keep t h a t  
i n  mind. 

T h i s  w a s  n o t  a comment c a l l i n g  t o  t h e  j u r y ' s  a t t e n t i o n  t h e  f a c t  

t h a t  t h e  a c c u s e d  had  n o t  t e s t i f i e d  i n  h i s  own d e f e n s e  a t  t r i a l  a s  

i n  T r a f f i c a n t e  v .  S t a t e ,  92 So.2d 8 1 1  ( F l a .  1 9 5 7 ) .  O b v i o u s l y ,  

t h e  d e f e n d a n t  i n  t h i s  c a s e  d i d  t e s t i f y  i n  h i s  own d e f e n s e  a t  

t r i a l .  Nor w a s  t h i s  a c a s e  of  t e s t i m o n y  t o  t h e  e f f e c t  t h a t  when 

f a c e d  w i t h  a t t e m p t e d  i n t e r r o g a t i o n  a t  some t i m e  b e f o r e  t r i a l  t h e  

d e f e n d a n t  r e l i e d  on h i s  f i f t h  amendment r i g h t s  and  d e c l i n e d  t o  

answer as i n  B e n n e t t  v .  S t a t e ,  316 So.2d 4 1  ( F l a .  1 9 7 5 ) .  Because  

t h i s  case i s  s o  c l e a r l y  d i s t i n g u i s h a b l e  f rom B e n n e t t  and  

T r a f f i c a n t e ,  i t  i s  n o t  c l e a r  t h a t  t h e  r u l i n g s  o f  t h o s e  cases 

s h o u l d  a p p l y .  

The p r o s e c u t o r ' s  comment i n  t h i s  case w a s  made i n  r e s p o n s e  

t o  a  d e f e n s e  a t t a c k  on t h e  s t a t e ' s  c a s e  and  w a s  mere ly  a  

p e r m i s s i b l e  comment on  t h e  c r e d i b i l i t y  of t h e  d e f e n d a n t ' s  

t e s t i m o n y .  I t  i s  o n l y  by p i l i n g  i n f e r e n c e  on i n f e r e n c e  t h a t  one  

can  c o n c l u d e  t h a t  t h e  comment had  t h e  e f f e c t  o f  i n f o r m i n g  t h e  

j u r y  t h a t  t h e  d e f e n d a n t  had r e f u s e d  t o  g i v e  t h e  s t a te  any 

i n f o r m a t i o n  o r  s t a t e m e n t  p r i o r  t o  t r i a l .  I would f i n d  t h a t  t h e  

comment was n o t  f a i r l y  s u s c e p t i b l e  o f  b e i n g  i n t e r p r e t e d  as a  

comment on t h e  d e f e n d a n t ' s  e x e r c i s e  o f  t h e  r i g h t  t o  r ema in  s i l e n t  



a t  any t ime and was t h e r e f o r e  no t  improper. Moreover even if I 

were convinced t h a t  t h e  comment was t e c h n i c a l l y  improper, I would 

f i n d  t h a t  it was harmless beyond a reasonable  doubt.  

EHRLICH,  J . ,  Concurs 
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