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I N T R O D U C T I O N  

The P e t i t i o n e r ,  h a v i n g  been t h e  Respondent  

be low ,  w i l l  a t  a l l  t i m e s  h e r e i n  be r e f e r r e d  t o  as t h e  

P e t i t i o n e r .  

The Respondent ,  h a v i n g  been t h e  P e t i t i o n e r  

be low ,  w i l l  a t  a l l  t i m e  h e r e i n  be r e f e r r e d  t o  as The 

F l o r i d a  B a r .  

The l e t t e r s  " R  o f  R " ,  f o l l o w e d  by  t h e  d a t e  

and page number, w i l l  be  used  t o  d e s c r i b e  a l l  r e f e r e n c e s  

t o  t h e  R e p o r t  o f  R e f e r e e  d a t e d  November 26,  1985.  

The l e t t e r s  " T R " ,  f o l l o w e d  by  t h e  d a t e  and 

page number w i l l  be  used  t o  d e s c r i b e  r e f e r e n c e s  t o  

t r a n s c r i p t s  o f  p r o c e e d i n g s .  

The l e t t e r s  IfG.J.-PI1, f o l l o w e d  by  t h e  page 

number w i l l  be  used  t o  d e s c r i b e  a l l  r e f e r e n c e s  t o  t h e  

g r a n d  j u r y  t e s t i m o n y  o f  Warden Lawrence Putman. 

The l e t t e r s  f lG .J . -C1 , fo l lowed by  t h e  page 

number w i l l  be  used  t o  d e s c r i b e  a l l  r e f e r e n c e s  t o  t h e  

g r a n d  j u r y  t e s t i m o n y  o f  t h e  P e t i t i o n e r .  

The l e t t e r s " O A " ,  f o l l o w e d  by a  number, w i l l  

be  used  t o  d e s c r i b e  a l l  r e f e r e n c e s  t o  t h e  O v e r t  A c t s  

c i t e d  i n  t h e  I n d i c t m e n t ,  t h e  number b e i n g  t h e  number 

a s s i g n e d  t o  t h e  0v ' e r t  A c t  i n  t h e  I n d i c t m e n t  i t s e l f .  



P O I N T S  INVOLVED ON APPEAL 

POIIVT I 

WHETHER OR NOT THE REFEREE WAS BARRED FROM HEARING TAPES 

AND OTHER E V I D E N C E  WHEN THE EV IDENCE WAS B E I N G  PRESENTED 

NOT TO SHOW ERROR I N  THE C O N V I C T I O N ,  BUT THE DEGREE OF 

INVOLVEMENT BY THE P E T I T I O N E R  I N  THE CRIME I T S E L F .  

P O I N T  I 1  

WHETHER OR NOT THE REFEREE ERRED I N  D E T E R M I N I N G  THAT THE 

C O N V I C T I O N  OF B R I B E R Y ,  I N  I T S E L F ,  WAS S U F F I C I E N T  GROUNDS 

FOR DISBARMENT ALTHOUGH A L L  THE EV IDENCE PRESENTED BEFORE 

THE REFEREE I N D I C A T E D  THAT A LESSER SANCTION WOULD HAVE 

BEEN MORE APPROPRIATE.  



STATEMENT OF THE CASE 

T h i s  i s  a  case  i n v o l v i n g  t h e  q u e s t i o n  o f  whe the r  

o r  n o t  a  R e f e r e e  a t  D i s b a r m e n t  P r o c e e d i n g s  i s  b a r r e d  

f r o m  h e a r i n g  m i t i g a t i n g  e v i d e n c e  by  a  Responden t  who 

i s  t r y i n g  t o  p r o v e  t h a t  a l t h o u g h  c o n v i c t e d  o f  B r i b e r y ,  

h i s  i n v o l v e m e n t  i n  t h e  b r i b e r y  was such  t h a t  a  s a n c t i o n  

o t h e r  t h a n  d i s b a r m e n t  wou ld  be more a p p r o p r i a t e .  

I t  i s  m a i n t a i n e d  by  THE FLORIDA BAR ( a n d  f o l l o w e d  

by  t h e  R e f e r e e )  t h a t  a l l o w i n g  a  Respondent  a t  d i s b a r -  

ment p r o c e e d i n g s  t o  p r e s e n t  e v i d e n c e  o f t h e  e x t e n t  o f  h i s  

i n v o l v e m e n t  i n  t h e  o f f e n s e  c h a r g e d  wou ld  be g r a n t i n g  

t h a t  Responden t  a  " t r i a l  de novo"  w h i c h  i s  c o n t r a r y  t o  

t h i s  C o u r t ' s  d e c i s i o n  i n  THE FLORIDA BAR v.  VERNELL, 

374 So. 2d 473 ( F l a .  1979 ) .  I t  i s  f u r t h e r  m a i n t a i n e d  

by  THE FLORIDA BAR t h a t  t h e  b r i b e r y  c o n v i c t i o n  i s  i n  

i t s e l f  g rounds  f o r  d i s b a r m e n t ,  even t h o u g h  e v i d e n c e  

o f  a  m i t i g a t i n g  n a t u r e  was n o t  a l l o w e d  a t  t h e  p r o c e e d i n g s .  

The P e t i t i o n e r  m a i n t a i n s  t h a t  t h e  b r i b e r y  c o n v i c t i o n  

i s  n o t  i n  i t s e l f  g rounds  f o r  d i s b a r m e n t ,  and t h a t  e v i d e n c e  

p r e s e n t e d  by  a  Respondent  a t  D i s b a r m e n t  P r o c e e d i n g s  w h i c h  

a r e  m i t i g a t i n g  i n  n a t u r e ,  t o  show t h a t  a  l e s s  s e v e r e  

s a n c t i o n  wou ld  be more a p p r o p r i a t e ,  s h o u l d  be a l l o w e d .  

I t  i s  t h e  P e t i t i o n e r ' s  c o n t e n t i o n  t h a t  t h e  R e f e r e e  e r r e d  

i n  n o t  a l l o w i n g  e v i d e n c e  o f  m i t i g a t i n g  f a c t o r s ,  as  w e l l  

as  h a v i n g  e r r e d  i n  i m p o s i n g  t o o  s e v e r e  a  s a n c t i o n  based  

on t h a t  e v i d e n c e  w h i c h  was p r e s e n t e d .  



STATEMENT OF THE FACTS 

On November 26, 1985, f o l l o w i n g  a  H e a r i n g  b e f o r e  a  

R e f e r e e  on a  M o t i o n  by The F l o r i d a  Ba r  f o r  d i s b a r m e n t  o f  

t h e  P e t i t i o n e r ,  i t  was recommended by t h e  r e f e r e e  t h a t  t h e  

P e t i t i o n e r  be d i s b a r r e d  f r o m  The F l o r i d a  B a r .  The f o l l o w i n g  

f a c t s  l e a d  up t o  t h i s  Appea l :  

1. On December 15, 1982, t h e  P e t i t i o n e r ,  t h e n  t h e  

U n i t e d  S t a t e s  M a r s h a l  f o r  t h e  S o u t h e r n  D i s t r i c t  o f  F l o r i d a ,  

was I n d i c t e d  by a  f e d e r a l  g r a n d  j u r y  f o r  C o n s p i r a c y  t o  

Commit B r i b e r y ,  a  v i o l a t i o n  o f  T i t l e  18, U n i t e d  S t a t e s  Code. 

2. The o v e r a l l  a l l e g a t i o n s  i n  t h e  I n d i c t m e n t  were 

t h a t  t h e  P e t i t i o n e r ,  a l o n g  w i t h  M r .  Seymour K l o s k y  ( t h e n  

t h e  R e g i o n a l  D i r e c t o r  o f  t h e  Sou th  F l o r i d a  Reg ion  o f  t h e  

F l o r i d a  S e c r e t a r y  o f  S t a t e ' s  O f f i c e )  and M r .  M e r l e  A l a n  

G o t t l i e b ,  had c o n s p i r e d  t o  b r i b e  Warden Lawrence Putman 

( t h e  Warden a t  t h e  M e t r o p o l i t a n  C o r r e c t i o n a l  C e n t e r  (MCC) a  

f e d e r a l  p r i s o n  i n  M iami ,  ~ l o r i d a )  i n  o r d e r  t o  g a i n  s p e c i a l  

p r i v i l e g e s  f o r  Marc G o t t l i e b  ( a  p r i s o n e r  a t  t h e  M C C  and 

son o f  M e r l e  A l a n  G o t t l i e b ) .  See, I n d i c t m e n t .  

3 .  The s p e c i f i c  o v e r t  a c t s  a c c r e d i t e d  t o  t h e  P e t i -  

t i o n e r  i n  t h e  I n d i c t m e n t  a r e  a s  f o l l o w s :  

A .  The P e t i t i o n e r  i n t r o d u c e d  Warden Putman t o  

M r .  K l o s k y  on September 13, 1982, and t h e y  

d i s c u s s e d  o b t a i n i n g  a  f u r l o u g h  f o r  Marc 

G o t t l i e b .  (O.A. 1 )  

B. On O c t o b e r  8, 1982, t h e  P e t i t i o n e r  and 

Warden Putrnan d i s c u s s e d  h a v i n g  Marc G o t t l i e b  

d e s i g n a t e d  t o  t h e  M C C  f r o m  a  f e d e r a l  p r i s o n  i n  

T a l l a h a s s e e ,  F l o r i d a .  (O.A. 4 )  

C .  On O c t o b e r  8, 1982, t h e  P e t i t i o n e r  c o u n s e l e d  

Warden Putman t o  a c c e p t  t h e  o f f e r  o f  a  c r u i s e  

f r o m  M r .  K l o s k y .  (O.A. 5 )  



D.  On O c t o b e r  20,  1982,  t h e  P e t i t i o n e r  rnet 

w i t h  Warden Putman and M r .  K l o s k y  a t  a  r e s t a u r a n t  

(O.A. 7 )  

E.  On November 5 ,  1982,  t h e  P e t i t i o n e r  t o l d  Warden 

Putman t h a t  he wou ld  speak t o  M r .  K l o s k y  on Warden 

Pu tman ' s  b e h a l f .  (O.A. 13 )  

F. On November 5 ,  1982,  t h e  P e t i t i o n e r  s e n t  a  

l e t t e r  t o  U.S. D i s t r i c t  C o u r t  Judge Norman R u t t g e r  

i n  s u p p o r t  o f  Marc G o t t l i e b ' s  M o t i o n  f o r  R e d u c t i o n  

o f  Sen tence .  (O.A. 14 )  

G .  On November 8 ,  1982, t h e  P e t i t i o n e r  rnet a t  a  

r e s t a u r a n t  w i t h  M r .  K l o s k y  and M r .  G o t t l i e b .  

(O.A. 15 )  

H. On December 8,  1982, t h e  P e t i t i o n e r  met w i t h  

Warden Putman a t  a  r e s t a u r a n t .  (O.A. 2 3 )  

4 .  The r e m a i n i n g  o v e r t  a c t s  o f  t h e  i n d i c t m e n t  w h i c h  

do n o t  m e n t i o n  t h e  P e t i t i o n e r  a r e  as  f o l l o w s :  

A .  On O c t o b e r  5,  1982, Warden Putman and M r .  

K l o s k y  met a t  a  r e s t a u r a n t  t o  d i s c u s s  d e s i g n a t i o n  

o f  Marc G o t t l i e b  t o  t h e  M C C  f r o m  a  f e d e r a l  p r i s o n  

i n  T a l l a h a s s e e ,  F l o r i d a .  (O.A. 2 )  

8 .  On O c t o b e r  5,  1982, M r .  K l o s k y  o f f e r e d  Warden 

Putman c r u i s e  t i c k e t s  and U n i t e d  S t a t e s  C u r r e n c y .  

(O.A. 2 )  

C .  On O c t o b e r  13, 1982, M r .  K l o s k y  met Warden 

Putman a t  a  r e s t a u r a n t  and o f f e r e d  t o  i n q u i r e  

a b o u t  o b t a i n i n g  an a u t o m o b i l e  f o r  Warden Putman. 

(O.A. 6 )  

D. On Oc tobe r  29, 1982, M r .  K l o s k y  asked  Warden 

Putman t o  send a  l e t t e r  i n  s u p p o r t  o f  Marc  G o t t l i e b ' s  

M o t i o n  f o r  R e d u c t i o n  o f  Sen tence .  (O.A. 8 )  

E.  On O c t o b e r  29, 1982, M r .  K l o s k y  gave Warden 

Putman $200.00 i n  U.S. c u r r e n c y .  (O.A. 9 )  

( v i )  



F.  On O c t o b e r  29 ,  1982,  M r .  G o t t l i e b  m e t  w i t h  

Warden Putman and  M r .  K l o s k y .  (O.A. 1 0 )  

G .  On November 3 ,  1982,  M r .  K l o s k y  g a v e  Warden 

Pu tman  $300 .00  i n  U.S. c u r r e n c y .  (O.A. 1 2 )  

H.  On November 3 ,  1982,  M r .  K l o s k y  a s k e d  Warden 

Pu tman  t o  g r a n t  M a r c  G o t t l i e b  f u r l o u g h s  a n d  t o  

p l a c e  h i m  i n  a w o r k  r e l e a s e  p r o g r a m  (O.A. 1 1 )  

I. On November 18,  1982,  M r .  G o t t l i e b  a n d  M r .  

K l o s k y  p r o m i s e d  Warden Putman a n  a u t o m o b i l e .  (OA.16)  

J. On November 18,  1982,  M r .  K l o s k y  g a v e  Warden 

Putman $ 3 0 0 . 0 0  i n  U.S. c u r r e n c y .  (O.A. 1 7 )  

K. On November 19,  1982,  M r .  K l o s k y  t o l d  Warden 

Putrnan t h a t  a l e a s e d  v e h i c l e  w o u l d  b e  p r o v i d e d  t o  

h i m .  (O.A. 1 8 )  

L .  On November 22,  1982,  M r .  K l o s k y  d r o v e  Warden 

Pu tman  t o  a l e a s i n g  e s t a b l i s h m e n t  t o  o b t a i n  a 

l e a s e d  v e h i c l e .  (O.A. 1 9 )  

M .  On November 23,  1982,  M r .  K l o s k y  t o l d  Warden 

Putman t h a t  a n  a u t o m o b i l e  w o u l d  b e  d e l i v e r e d  t o  

h i m .  (O.A. 2 0 )  

N. On November 30,  1982,  M r .  K l o s k y  and  M r .  

G o t t l i e b  m e t  w i t h  Warden Putman.  (OA. 2 1 )  

0 .  On November 7, 1982 ,  M r .  G o t t l i e b  p r o m i s e d  

Warden Pu tman  t o  g i v e  Warden Pu tman  a n  a u t o m o b i l e  

b e f o r e  December 9, 1982 .  (O.A. 2 2 )  

P. On December 9 ,  1982,  M r .  G o t t l i e b  g a v e  Warden 

Putman a 1981  C h e v r o l e t  M a l i b u .  

5 .  D u r i n g  t h i s  e n t i r e  p e r i o d  Warden Pu tman  was a 

w i t n e s s  f o r  t h e  s t a t e  a n d  t h e  c o n v e r s a t i o n s  w e r e  t a p e d  b y  

means o f  a d e v i c e  a t t a c h e d  t o  Warden P u t m a n ' s  b o d y .  These  

t a p e s  a r e  now i n  t h e  p o s s e s s i o n  o f  t h e  f e d e r a l  B u r e a u  o f  

I n v e s t i g a t i o n s  and  w e r e  t o  h a v e  b e e n  o r  h a v e  b e e n  made 

a v a i l a b l e  t o  The F l o r i d a  B a r .  



6. One c o n v e r s a t i o n  w h i c h  was n o t  r e c o r d e d  was t h e  

i n i t i a l  m e e t i n g  on September 13,  1982, i n v o l v i n g  t h e  P e t i -  

t i o n e r ,  Warden Putman and M r .  K l o s k y .  Warden Putman t e s t i -  

f i e d  b e f o r e  a  f e d e r a l  g r a n d  j u r y  i n  M iami ,  F l o r i d a  t h a t  he 

had w r i t t e n  a  memorandum t h a t  day t o  r e c o r d  t h e  e v e n t s  t h a t  

had t r a n s p i r e d .  He t e s t i f i e d  t h a t  d u r i n g  t h e  m e e t i n g  a  

f u r l o u g h  was d i s c u s s e d  f o r  Marc G o t t l i e b  and t h a t  f o o t b a l l  

t i c k e t s  had been o f f e r e d  by M r .  K l o s k y .  A l s o  t h a t  t h e  f u t u r e  

employment p l a n s  o f  warden Putman had been d i s c u s s e d ,  b u t  t h a t  

" a t  no t i m e  d i d  I f e e l  t h a t  t h e y  were r e l a t e d  t o  t h e  q u e s t i o n  

o f  ( M a r c )  G o t t l i e b f s  f ~ r l o u g h ~ ~ .  (G.J.- P, P9-10) 

7 .  The P e t i t i o n e r  t e s t i f i e d  b e f o r e  t h e  f e d e r a l  g r a n d  

j u r y  i n  M iam i ,  F l o r i d a ,  t h a t  he knew t h a t  c r u i s e  t i c k e t s  had  

been o f f e r e d  t o  h i m  and Warden Putman by M r .  K l o s k y  (G.J.-C, 

P42-44) and t h a t  D i s n e y  Wor l d  t i c k e t s  had been o f f e r e d  t o  

h i m  by M r .  K l o s k y  (G.J.-C, P55 ) .  A l s o  t h a t  he knew t h a t  

Warden Putman was g o i n g  t o  r e c e i v e  an a u t o m o b i l e  t h r o u g h  

M r .  K l o s k y  a t  d e a l e r ' s  p r i c e  (G.J.-C, P53 ) .  The P e t i t i o n e r  

d e n i e d  t h a t  any o f  t h e s e  o f f e r s  had any c o n n e c t i o n  w i t h  

i n m a t e  Marc G o t t l i e b .  (G.J.-C, P50-51) 

8 .  On December 16 o r  17,  1982, t h e  P e t i t i o n e r ' s  

a t t o r n e y ,  Jon W .  B u r k e ,  was seen a t  a  r e s t a u r a n t  by  M r .  

G o t t l i e b .  M r .  G o t t l i e b  approached  M r .  B u r k e  and s t a t e d  t o  

M r .  B u r k e :  " P l e a s e  t e l l  C a r l o s  t h a t  I ' m  s o r r y  a b o u t  what 

happened. T h a t  as  f a r  as  I ' m  conce rned  he had n o t h i n g  t o  

do w i t h  t h i s " .  A l t h o u g h  undocumented,  t h i s  c o n v e r s a t i o n  

was r e p o r t e d  t o  t h e  P e t i t i o n e r  by  M r .  B u r k e  and was r e l a t e d  

t o  s e v e r a l  o t h e r  p e r s o n s  a t  M r .  B u r k e ' s  o f f i c e .  To t h i s  

d a t e  M r .  G o t t l i e b  has  n o t  s a i d  a n y t h i n g  d e t r i m e n t a l  a b o u t  

t h e  P e t i t i o n e r  a l t h o u g h  M r .  G o t t l i e b  was s e n t e n c e d  t o  p r i s o n  

h i m s e l f .  

9. A t  a n o t h e r  d a t e  p r i o r  t o  t h e  I n d i c t m e n t s ,  a g e n t s  

f rom t h e  F e d e r a l  Bureau  o f  I n v e s t i g a t i o n s  c o n f r o n t e d  M r .  K l o s k y  

w i t h  t h e  e v i d e n c e  a g a i n s t  h im ,  and s o u g h t  M r .  K l o s k y ' s  

t e s t i m o n y  i n  exchange f o r  l e n i e n c y  on h i s  b e h a l f .  A l t h o u g h  

( v i i i )  



undocumented,  i t  has  been r e p o r t e d  t h a t  M r .  K l o s k y  was 

s p e c i f i c a l l y  asked  t o  p r o d u c e  e v i d e n c e  a g a i n s t  t h e  p e t i -  

t i o n e r .  M r .  K l o s k y  c o u l d  n o t  p r o d u c e  e v i d e n c e  a g a i n s t  

t h e  P e t i t i o n e r  and,  t o  t h i s  day,  has  n o t  s a i d  a n y t h i n g  

d e t r i m e n t a l  c o n c e r n i n g  t h e  P e t i t i o n e r ,  even t h o u g h  M r .  

K l o s k y  was a l s o  s e n t e n c e d  t o  s e r v e  a  p r i s o n  t e r m .  

10.  The P e t i t i o n e r  was i n d i c t e d  and t r i e d  f o r  t h e  

o f f e n s e .  On A p r i l  15, 1983, t h e  P e t i t i o n e r  s t o p p e d  t h e  

t r i a l  p r o c e e d i n g s  and changed h i s  p l e a  f r o m  N o t  G u i l t y  \ 

t o  G u i l t y .  I t  i s  on t h e  b a s i s  o f  what t r a n s p i r e d  t h a t  day 

t h a t  t h e  P e t i t i o n e r  i s  now s e e k i n g  a  r e v i e w  o f  t h e  f u l l  

r e c o r d  i n  o r d e r  t o  show t h a t  h i s  p l e a  was i n v o l u n t a r y  

due t o  m e n t a l  i n compe tence  and t h a t  t h e  r e c o r d  w o u l d  show ' 
t h a t  h i s  i n v o l v e m e n t  was so m i n i m a l  t h a t  d i s b a r m e n t  wou ld  

n o t  be w a r r a n t e d .  The P e t i t i o n e r  has  a g r e e d  t h a t  he has  

p l e a d  g u i l t y  t o  t h e  c h a r g e  and t h a t  he was c o n v i c t e d  

f o l l o w i n g  t h e  p l e a .  The P e t i t i o n e r  has,  however ,  d e n i e d  

t h a t  he has  c o m m i t t e d  an a c t  i n v o l v i n g  m o r a l  t u r p i t u d e  

w h i c h  wou ld  w a r r a n t  t h a t  d i s b a r m e n t .  The f o l l o w i n g  has  

been p r e s e n t e d  o r  i s  b e i n g  p r e s e n t e d  i n  s u p p o r t  o f  t h a t  

a rgumen t :  

A .  Tes t imony  by  Judge W i l l i a m  H o e v e l e r ,  U.S.  

D i s t r i c t  C o u r t  Judge.  

'' I a l w a y s  wondered whe the r  o r  n o t  he s h o u l d  

have  c o n t i n u e d ,  b u t  he d i d n ' t .  He p l e d  g u i l t y  

and, f i n a l l y ,  he  d i d  say  t h a t  he knew t h a t  what  

he was d o i n g  was wrong.  T h i s  w a s . h a r d  coming  

f r om-  i t  was h a r d  t o  g e t  t h a t  f r o m  M r .  Cruzl '  

(TR, 10 /18 /85 ,  P34)  \ 

" I t  was n o t  an easy p l ea . .M r .  C ruz  was- when 

he g o t  t o  t h e  p o i n t  o f ,  a r e  you w i l l i n g  t o  a d m i t  

t h a t  you  a r e  g u i l t y  o r  a r e  you w i $ l i n g  t o  a d m i t  

t h a t  what  you  d i d  was a g a i n s t  t h e  l a w ,  he  had a  
I 

l o t  o f  c o n c e r n  a b o u t  whe the r  o r  n o t  he c o u l d  and 

s h o u l d  a d m i t .  I t h i n k ,  a g a i n ,  i f  I remember 

c o r r e c t l y ,  t h e r e  was one o c c a s i o n  when I r e f u s e d  



t o  t a k e  i t .  There  may have been more t h a n  one. 

( I d ,  a t  30 )  

" I d o n ' t  mean t o  s u g g e s t  t h a t  he was b e i n g  

d i f f i c u l t .  I t h i n k  he r e a l l y  had a  d i f f i c u l t  

t i m e  a d m i t t i n g  t h a t  what he was d o i n g  he knew 

was a g a i n s t  t h e  l a w " .  ( I d ,  a t  41 )  

" Nobody accused  h i m  o f  t a k i n g  a n y t h i n g " .  ( I d ,  a t  39 )  

He n e v e r  r e c e i v e d  a n y t h i n g .  Nobody e v e r  p r o v e d  

t h a t  he r e c e i v e d  a  dime f r o m  anybodyf1 .  ( I d ,  a t  32 )  

" What he d i d  was a  g r o s s  e r r o r  i n  judgment .  I 

t h i n k  t h a t  he l e t  h i m s e l f  be c o n n i v e d  by  t h i s  

f e l l o w  K l o s k y  f o r  wha teve r  r e a s o n ,  I d o n ' t  p r e t e n d  

t o  know. He became k i n d  o f  a  v e h i c l e  f o r  t h e  

p e r p e t r a t i o n  o f  t h i s .  I wou ld  say t h a t  he was 

more o f  an a i d e r  and a b e t t o r  r e a l l y  t h a n  a  c o n s p i -  

r a t o r ,  i n  t h e  s t r i c t  sense o f  t h e  word"  ( I d ,  a t 3 4 - 3 5 )  

My e x p e r i e n c e  w i t h  h im,  f r o m  t a l k i n g  t o  h im,  

he i s  e s s e n t i a l l y  a  v e r y  good p e r s o n .  He i s  

r e l i g i o u s .  Eve ryone  who t e s t i f i e d  a b o u t  h im,  who 

came t o  h i s  s e n t e n c i n g ,  and p e o p l e  I have h e a r d  

f r om b e f o r e  and a f t e r ,  s u g g e s t  t h a t  he i s  a  v e r y  

d e c e n t  i n d i v i d u a l  and he i s  n o t  a  c r i m i n a l " .  ( I d ,  

a t  34 -35)  

as  I s a i d  b e f o r e ,  he i s  b a s i c a l l y  a  d e c e n t ,  God- 

f e a r i n g  man. I h a v e n ' t  much o f  a  q u e s t i o n  

a b o u t  t h a t " .  ( i d ,  a t  4 4 ) .  

The f o l l o w i n g  q u e s t i o n  was posed  by t h e  R e f e r e e :  

" Q .  I d o n ' t  mean t o  make you u n c o m f o r t a b l e ,  b u t  

i f  you f e l t  t h i s  way, why was i t  t h a t  you imposed  

t h e  s e n t e n c e  t h a t  you d i d ? "  

" A .  I t ' s  h a r d  f o r  me t o  a n a l y z e  now. A y e a r  and 

a  day,  a c t u a l l y  f o r  a  case  l i k e  t h i s -  I must  

c o n f e s s  t h a t  t h e  n o t o r i e t y  o f  t h e  case  had some- 

t h i n g  t o  do w i t h  i t .  I t ' s  u n f o r t u n a t e ,  b u t  some- 

t i m e s  i t  does" .  ( I d ,  a t  36-37)  

B .  Tes t imony  by  M r .  George Thompson, f o r m e r  U.S.  



P r o b a t i o n  O f f i c e r ,  t h e  p r e - s e n t e n c e  i n v e s t i g a t o r  

f o r  Judge H o e v e l e r .  

" ... i n  my d e a l i n g s  w i t h  M r .  C ruz ,  I had some 

r e s e r v a t i o n s  as t o  whe the r  o r  n o t ,  i n  h i s  own 

mind,  he f e l t  he was r e a l l y  g u i l t y  ... I s t i l l  

wonder how g u i l t y  he r e a l l y  f e e l s  he was... 

I d i d  go t h r o u g h . a l 1  o f  them, I l i s t e n e d  t o  

t h e  t a p e s ,  r e a d  t h e  t r a n s c r i p t s  ... 
I t h i n k  t o o  o f t e n  p e o p l e  j u s t  r e a d  t h e  t r a n s c r i p t s  

and t h e  t r a n s c r i p t s ,  t h e m s e l v e s ,  can  seem v e r y  

damaging.  When you l i s t e n  t o  t h e  t a p e s  a l o n g  w i t h  

t h e  t r a n s c r i p t s  and t r y  t o  p i c t u r e  i n  y p u r  m ind  

t h e  s c e n a r i o  o f  what was a c t u a l l y  g o i n g  on i n  

t h e  room, you  g e t  a  d i f f e r e n t  p i c t u r e  o f  i t .  

" . . . t h e  t a p e s  were made i n  M r .  C r u z '  o f f i c e  and, 

as  I r e c a l l ,  M r .  C ruz  g e n e r a l l y  was t h e r e ,  f rom 

what I c o u l d  g a t h e r ,  a t  h i s  desk w o r k i n g  and M r .  

Putman was i n  t h e  o f f i c e  b a s i c a l l y  c a r r y i n g  on 

t h e  c o n v e r s a t i o n .  . . i t  appeared  as  t h o u g h  he was 

b a s i c a l l y  s i t t i n g  and w o r k i n g  and a g r e e i n g  w i t h  

what Warden Putman was s a y i n g " .  (TR. 10/18/85,  

P50-51) 

" The Government f e l t  t h a t  M r .  C ruz  was a  h e i n o u s  

o f f e n d e r  because o f  t h e  c h a r g e  o f  b r i b e r y  and I 

had a  p r o b l e m  w i t h  t h a t  ... w i t h  what I c o n s i d e r  

t h e  m i t i g a t i o n s  o f  how he g o t  h i m s e l f  i n v o l v e d  

and h i s  a c t u a l  a c t i v i t i e s  d u r i n g  t h e  c o n s p i r a c y ,  

i t s e l f ,  I c e r t a i n l y  d o n ' t  f e e l  t h a t  i t  w a r r a n t e d  

t h e  t y p e  o f  s e n t e n c e  t h a t  t h e  Government was 

a d v o c a t i n g " .  ( I d ,  a t  5 2 )  

11. The P e t i t i o n e r  has  p r e s e n t e d  t h e  f o l l o w i n g  i n  

s u p p o r t  o f  t h e  c o n t e n t i o n  t h a t  h i s  p l e a  was i n v o l u n t a r y  

because o f  m e n t a l  i ncompe tence  a t  t h e  t i m e  he p l e d  g u i l t y :  

A .  D r .  An thony  B a l l a r d ,  O r t h o p e d i c  Surgeon  a t  

Jackson  M e m o r i a l  H o s p i t a l .  D r .  B a l l a r d l s  

( x i  



t e s t i m o n y  was p r e s e n t e d  by  A f f i d a v i t  a t  a  H e a r i n g  

h e l d  b e f o r e  Judge H o e v e l e r  on J u l y  23, 1983, on 

a  M o t i o n  t o  S e t  A s i d e  G u i l t y  P l e a  p r e s e n t e d  by  

t h e  P e t i t i o n e r .  D r .  B a l l a r d l s  e n t i r e  A f f i d a v i t  

accompanies t h i s  B r i e f ,  e x c e r p t s  a r e  q u o t e d  h e r e i n .  

The A f f i d a v i t  s t a t e s  t h a t  he  was c a l l e d  t o  t h e  

P e t i t i o n e r ' s  home because  o f  t h e  P e t i t i o n e r ' s  

" d i s t u r b e d ,  d e p r e s s e d  and a n x i o u s  s t a t e u .  T h a t  

he  o b s e r v e d  t h e  P e t i t i o n e r  d u r i n g  a  two -hou r  

p e r i o d  "as  he  s t r u g g l e d  w i t h  a t t e m p t s  t o  make 

a  d e c i s i o n  as  t o  what c o u r s e  o f  a c t i o n  he s h o u l d  

f o l l o w  when he appea red  a t  a  h e a r i n g  on t h e  m o r n i n g  

o f  A p r i l  15, 1983.  H i s  d e c i s i o n  mak ing  p r o c e s s  

appeared  t o  be c o n s i d e r a b l y  i m p a i r e d  and i n  d i r e c t  

c o n t r a s t  t o  t h a t  w h i c h  I had  o b s e r v e d  on a l l  

p r e v i o u s  o c c a s i o n s  ... D u r i n g  t h e  Course  o f  t h e  

s e v e r a l  h o u r  p e r i o d  o f  t i m e  t h a t  we were t o g e t h e r ,  

he  seemed e n t i r e l y  i n c a p a b l e  o f  w e i g h i n g  t h e  p r o s  

and cons  o f  each c o u r s e  o f  a c t i o n  i n  any o b j e c t i v e  

manner.  He seemed t o  be p h y s i c a l l y  and e m o t i o n a l l y  

exhaus ted ,  as  was e v i d e n c e d  by  h i s  r a m b l i n g ,  d i s -  

j o i n t e d  s t a t e m e n t s ,  i n t e r s p e r s e d  w i t h  p e r i o d s  o f  

c r y i n g  ... P r i o r  t o  my d e p a r t u r e  I gave M r .  C ruz  

one ( 1 )  c a p s u l e  c o n t a i n i n g  25 mg. o f  B e n a d r y l " .  

( T R .  7 / 23 /83 ,  P28-30)  

B. B l a i n e  Johnson,  P r e s i d e n t  o f  t h e  M i a m i  F l o r i d a  

S t a k e  o f  The Church  O f  Jesus  C h i s t  o f  L a t t e r - D a y  

S a i n t s ,  t e s t i f i e d  a t  t h a t  H e a r i n g  t h a t  he had  gone 

t o  t h e  p e t i t i o n e r ' s  home w i t h  D r .  B a l l a r d .  Asked 

i f  he  had  seen t h e  P e t i t i o n e r  r e c e i v e  any m e d i c a t i o n ,  

he  t e s t i f i e d  as  f o l l o w s :  

" Yes. He gave h i m  a  s m a l l  c a p s u l e  j u s t  p r i o r  t o  

o u r  l e a v i n g  and s u g g e s t e d  he  t a k e  i t  ... I d o n ' t  

r e c a l l  e x a c t l y ,  b u t  a p p r o x i m a t e l y  one ~ ' c l o c k ' ~ .  

( T R .  7 / 23 /83 ,  P  3 2 )  

C .  Mrs .  M a r i a  A .  C ruz ,  t h e  P e t i t i o n e r ' s  w i f e ,  



testified at that Hearing as follows: 

" Q. Were you present in the room when certain 

medication was given to Carlos Cruz by Dr. 

Ballard? 

'I A. Yes. 

" Q. Were you present when Carlos Cruz drank 

that medication? 

A. Yes." (TR. 7/23/83, P 36) 

D. Cesar C. Cruz, the Petitioner's brother, 

testified at that Hearing as follows: 

' I . . .  I was told that he had been medicated; that 

he had Benadryl; that he had taken Extra Strength 

Tylenol; that he had taken aspirin before that ..." 
(TR. 7/23/83, P 51) 

The following questions were made to him: 

" Q. Would you describe Mr. Cruz' appearance at 

the time he left on the morning of April the 15? 

A. He was exhausted, very tired.. .I1 (Id, at 48) 

" Q. Did you see any change in his condition as 

opposed to when you left the night before? 

" A. Very definitely. The man I had left was 

just rambling and incoherent, if I may use that 

word, and the gentleman that I picked up was very 

different. He was in a stupor like, yes. There 

was a difference." (Id, at 49-50). 

E.  Dr. Andres Candela, an internist and gastro- 

enterologist, who had been the Petitioner's 

physician on earlier occasions, testified at 

that Hearing as follows: 

" Mr. Cruz told me that on the day I already men- 

tioned he took- number one, he is suffering from 

severe headache, and he took several aspirin 

totaling almost eight aspirin. 

'I Then throughout the night the headache was so 

severe that he took Tylenol extra strength; on 



two o c c a s i o n s  two  more. I n  o t h e r  words,  he t o o k  

a  t o t a l  o f  f o u r ,  a t  l e a s t .  Then he was u n a b l e  

t o  s l e e p .  

" He was unde r  a  l o t  o f  s t r e s s  and t e n s i o n ,  and 

he t o o k  B e n a d r y l ,  a  t w e n t y - f i v e  m i l l i g r a m  c a p s u l e  

e a r l y  i n  t h e  morn ing .  I t  was l i k e  5 :00  a.m. L e t  

me p u t  i t  t h a t  way, and I s h o u l d  say ,  a l s o ,  t h a t  

M r .  C ruz - -and  t h i s  i s  a l s o  i n  t h e  c h a r t - - h e  i s  

t h e  k i n d  o f  p e r s o n  he n e v e r  t a k e s  any m e d i c a t i o n  

o r  any d r u g  o r  any t r a n q u i l i z e r s ,  you  know.. ." 
(TR. 7 /23 /83 ,  P  14)  

" The c o m b i n a t i o n  o f  a l l  t h e  m e d i c a t i o n  i n  M r .  

C ruz ,  w i t h i n  m e d i c a l  p o s s i b i l i t y ,  i s  t h a t  he 

may become, number one, drowsy i n  such  a  way 

he w i l l  be i n c a p a b l e  o f  c o n t r o l l i n g  h i s  i n t e l -  

l e c t u a l  c a p a b i l i t i e s .  

" He w i l l  be l i k e  i n  a  daze,  you know. I n  o t h e r  

words,  he w o n ' t  be h i m s e l f  because he w i l l  be 

unde r  t h e  e f f e c t ,  t h e  a d d i t i v e  e f f e c t  o f  t h e  

m e d i c i n e ,  t h e  T y l e n o l ,  t h e  a s p i r i n  and t h e  

B e n a d r y l "  ( I d ,  a t  1 6 )  

" The p r o b a b l e  e f f e c t  wou ld  be d r o w s i n e s s ,  

s l e e p i n e s s ;  s o r t  o f  i n  a  s t a t e  o f  a  daze,  o f  

c l o u d i n e s s  t h a t  he w o n ' t  have c o m p l e t e  c o n t r o l  

o f  a l l  h i s  i n t e l l e c t u a l  c a p a b i l i t i e s  t o  make a  

d e c i s i o n . .  . I 1  ( I d ,  a t  2 0 ) .  

F .  The P e t i t i o n e r  was i n t e r v i e w e d  by t h e  news 

media  a b o u t  two  h o u r s  a f t e r  e n t e r i n g  t h e  g u i l t y  

p l e a .  H i s  comment a t  t h a t  t i m e  was: 

" I n  t h e  eyes o f  t h e  l a w ,  I am g u i l t y .  I n  my 

own mind,  I d o n ' t  t h i n k  I d i d  a n y t h i n g  wrong. 

I d o n ' t  t h i n k  I d i d  a n y t h i n g  wrong i n  t h e  eyes  

o f  t h e  L o r d . "  M iami  h e r a l d ,  4 /16/83,  Sec. B, P I - 2 )  

12. The P e t i t i o n e r ' s  M o t i o n  t o  S e t  A s i d e  t h e  G u i l t y  

P l e a  was d e n i e d .  The t r i a l  was n e v e r  resumed. The g u i l t y  

p l e a  s t o o d .  The P e t i t i o n e r  a t  t h e  H e a r i n g  b e f o r e  t h e  r e f e r e e  



on The Florida Bar's Motion for Disbarment, a'rgued that 

although he had pled guilty to the charges, this was not 

grounds in itself for disbarment. He sought to present 

the tapes and other evidence in support of his contention 

that his involvement in the crime itself was minimal, at 

best. The below comments were made by the Referee during 

that Hearing: 

" I want to listen to the tapes. It is going to 

take me some time to listen to those.. . I will have 
to do this after hours, but I will listen to all 

the tapes." ( T R .  10/18/85, P 95) 

13. The following ruling by the Referee presents the 

basis for this Appeal: 

I' The undersigned referee originally wanted to 

listen to certain tapes that were involved in this case. 

Record, Pages 95-99. however, after due consideration, 

this referee changed her mind and decided not to listen 

to said tapes. After reading The Florida Bar v. Vernell, 

374 So. 2d 473 (Fla. 1979), it is apparent that this 

Referee cannot 'go behind the convictions'. There- 

fore, no useful purpose would be served by listening 

to the tapes". (R of R, P 2) 

" Although Mr. Cruz contends he was really not guilty 

of bribery, this referee cannot 'go behind the 

convictions1. Therefore, the undersigned must assume 

that Mr. Cruz was guilty of the charges of which he 

was convicted". (Id, at 3) 



ARGUMENT 

POINT I 

THE REFEREE WAS NOT BARRED FROM HEARING THE TAPES AND OTHER 

EVIDENCE T O  SHOW THAT ALTHOUGH CONVICTED, THE PETITIONER'S 

INVOLVEMENT I N  THE CRIME WAS SUCH THAT A SANCTION OTHER THAN 

DISBARMENT WOULD BE MORE APPROPRIATE, 

The a rgument  p r e s e n t e d  by  The F l o r i d a  B a r ,  and 

a g r e e d  t o  by  t h e  R e f e r e e ,  i s  t h a t  once c o n v i c t e d ,  " n e i t h e r  

t h e  R e f e r e e  n o r  t h e  Supreme C o u r t  o f  F l o r i d a  has  a  r i g h t  t o  

go b e h i n d  t h e  F e d e r a l  c o n v i c t i o n  and he i s  n o t  e n t i t l e d  t o  

a  t r i a l  de novoM.  (TR., 10 /18 /85 ,  P  7 ) .  As s u p p o r t  f o r  i t s  

a rgument  The F l o r i d a  B a r  c i t e d  The F l o r i d a  B a r  v.  V e r n e l l ,  

374 So. 2d 473 ( F l a .  1979) .  T h i s  c o n c l u s i o n ,  i f  c o r r e c t ,  

wou ld  mean t h a t  a  c o n v i c t i o n  o f  B r i b e r y ,  r e g a r d l e s s  o f  t h e  

c i r c u m s t a n c e s ,  wou ld  be g rounds  i n  i t s e l f  f o r  d i s b a r m e n t ,  

w i t h o u t  any r e c o u r s e  by t h e  accused  t o  e v i d e n c e  t o  show 

t h a t  h i s  i n v o l v e m e n t  was such  t h a t  a  l e s s e r  s a n c t i o n  wou ld  

be more a p p r o p r i a t e .  I t  i s  t h e  P e t i t i o n e r ' s  c o n t e n t i o n  t h a t  

t h i s  i s  n o t  t h e  h o l d i n g  i n  V e r n e l l .  

V e r n e l l  had been p r e v i o u s l y  f o u n d  g u i l t y  o f  

f a i l i n g  t o  f i l e  i ncome t a x  r e p o r t s  f o r  t h e  y e a r s  1967-1971. 

He i s  now b e i n g  d i s c i p l i n e d  f o r  a  new v i o l a t i o n  o f  t h e  

Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  o f  t h e  F l o r i d a  B a r  and 

was b e i n g  d i s c i p l i n e d  as  a  r e p e a t  v i o l a t o r  o f  t h e  R u l e s .  

V e r n e l l  a r g u e d  t h a t  t h e  p r i o r  c o n v i c t i o n  was e r r o n e o u s  and 

s h o u l d  n o t  have  been made a p a r t  o f  t h e  p r e s e n t  c h a r g e s .  He 

s o u g h t  t o  r e - o p e n  t h e  case  t o  show t h a t  t h e  c o n v i c t i o n  was 

e r r o n e o u s .  T h i s  C o u r t  h e l d  t h a t  V e r n e l l  was n o t  e n t i t l e d  

t o  do so f o r  t h e  p u r p o s e  o f  show ing  t h a t  t h e  c o n v i c t i o n  was 

e r r o n e o u s .  

The P e t i t i o n e r  h e r e  has  n o t  c l a i m e d  t h a t  t h e  

c o n v i c t i o n  was e r r o n e o u s .  He has  s o u g h t  t o  i n t r o d u c e  c e r t a i n  

e v i d e n c e  w h i c h  wou ld  have  been p r e s e n t e d  a t  t h e  t r i a l  b u t  

w h i c h  was n o t  p r e s e n t e d  a f t e r  t h e  P e t i t i o n e r  p l e d  g u i l t y  t o  

t h e  c h a r g e s .  The P e t i t i o n e r  s o u g h t  t o  p r e s e n t  t h e  e v i d e n c e  

m e r e l y  t o  show t h a t  h i s  i n v o l v e m e n t  i n  t h e  o f f e n s e  was s u c h  

t h a t  a  s a n c t i o n  o t h e r  t h a n  d i s b a r m e n t  wou ld  be much more 

a p p r o p r i a t e .  

( 1 )  



The Supreme C o u r t  o f  F l o r i d a  has  a l w a y s  been 

r e c e p t i v e  t o  m i t i g a t i n g  e v i d e n c e ,  and d i d  n o t  b a r  such  

e v i d e n c e  by  i t s  h o l d i n g  i n  V e r n e l l .  The F l o r i d a  Ba r  has  

c i t e d  t h e  cases  o f  The F l o r i d a  Ba r  v.  R i c c a r d i ,  264 So. 2d 

5 ( F l a .  1972)  and The F l o r i d a  Bar  v.  C r a i g ,  238 So. 2d 78 

( F l a .  1970 ) .  These cases ,  i f  a n y t h i n g ,  p r o v e  t h a t  t h e  

Supreme C o u r t  o f  F l o r i d a  d i f f e r e n t i a t e s  a c c o r d i n g  t o  t h e  

m i t i g a t i n g  f a c t o r s  and i s  r e c e p t i v e  t o  such  e v i d e n c e .  

I n  each case  t h e  l a w y e r  had been accused  o f  b r i b e r y .  I n  

R i c c a r d i  t h e  l a w y e r  was d i s b a r r e d ,  w h i l e  i n  C r a i g  t h e  

l a w y e r  was suspended.  The C o u r t  n o t e d  i n  R i c c a r d i  t h a t  

i t  was n o t  i n c l i n e d  t o  l e n i e n c y  i n  b r i b e r y  m a t t e r s  " a b s e n t  

m i t i g a t i n g  f a c t o r s  i n  t h e  i n d i v i d u a l  case" .  

I n  V e r n e l l ,  r e - o p e n i n g  t h e  case  wou ld  have  

been t a n t a m o u n t  t o  " g o i n g  b e h i n d  t h e  c o n v i c t i o n " .  I n  t h e  

p r e s e n t  case ,  as  i n  o t h e r  cases  where t h e  C o u r t  l o o k s  a t  

m i t i g a t i n g  e v i d e n c e ,  t h e  C o u r t  i s  n o t  g o i n g  " b e h i n d "  t h e  

c o n v i c t i o n s ,  b u t  "beyondw t h e  c o n v i c t i o n s .  

The c o n c l u s i o n  by The F l o r i d a  Ba r  t h a t  n e i t h e r  

t h e  R e f e r e e  n o r  The Supreme C o u r t  o f  F l o r i d a  has a  r i g h t  

t o  go b e h i n d  t h e  f e d e r a l  c o n v i c t i o n  i s ,  t h e r e f o r e ,  o u t  o f  

c o n t e x t  i n  t h i s  case ,  and t h e  R e f e r e e  s h o u l d  have  been 

a l l o w e d  t o  h e a r  t h e  t a p e s  and r e a d  t h e  t r a n s c r i p t s  i n  

o r d e r  t o  d e t e r m i n e  whe the r  o r  n o t  a  s a n c t i o n  o t h e r  t h a n  

d i s b a r m e n t  wou ld  s u f f i c e .  

POINT I 1  

DISBARMENT I S  NOT A N  APPROPRIATE SANCTION BASED ON THE 

EVIDENCE OF M I T I G A T I N G  FACTORS PRESENTED BEFORE THE 

FLCIRIDA BAR. 

The R e f e r e e  s t a t e d  i n  h e r  R e p o r t  t h a t  " a f t e r  

c o n s i d e r i n g  a l l  t h e  p l e a d i n g s ,  t h e  t e s t i m o n y  and t h e  

e v i d e n c e  b e f o r e  me . . . "  (R o f  R ,  P  1 )  i t  was h e r  recommendat ion  

t h a t  t h e  P e t i t i o n e r  be d i s b a r r e d .  I t  i s  t h e  P e t i t i o n e r ' s  

c o n t e n t i o n  t h a t  t h e  e v i d e n c e  p r e s e n t e d  d i d  n o t  w a r r a n t  

d i s b a r m e n t .  

The p l e a d i n g s  m e r e l y  show t h a t  t h e  P e t i t i o n e r  was 



c o n v i c t e d  f o l l o w i n g  an i n d i c t m e n t  and g u i l t y  p l e a .  The 

e v i d e n c e  and t e s t i m o n y ,  however ,  were a l l  f a v o r a b l e  t o  

t h e  P e t i t i o n e r .  

The P e t i t i o n e r  t e s t i f i e d  b e f o r e  t h e  R e f e r e e  as  

w e l l  as  b e f o r e  t h e  f e d e r a l  g r a n d  j u r y ,  t h a t  he knew o f  

c e r t a i n  o f f e r s  h a v i n g  been made, b u t  t h a t  t h e s e  o f f e r s  

were n o t  made i n  c o n n e c t i o n  w i t h  t h e  b r i b e .  T h i s  t e s t i m o n y  

i s  s u b s t a n t i a t e d  w i t h  t h e  t e s t i m o n y  g i v e n  t o  t h e  f e d e r a l  

g r a n d  j u r y  by  Warden Putman, when he t e s t i f i e d  t h a t  t h e s e  

o f f e r s  were made a t  t h e  i n i t i a l  m e e t i n g  and t h a t  he d i d  

n o t  t h i n k  t h e y  were r e l a t e d  t o  t h e  b r i b e  i t s e l f .  

The P e t i t i o n e r  t e s t i f i e d  t h a t  he knew t h a t  t h e  

Warden had  r e c e i v e d  a  c a r  a t  d e a l e r ' s  p r i c e ,  b u t  t h i s  was 

o n l y  known t o  t h e  P e t i t i o n e r  a f t e r  t h e  Warden h i m s e l f  

b r o u g h t  h i m  t h e  c a r  t o  see i t .  No e v i d e n c e  was e v e r  p r e s e n t e d  

t o  show t h a t  t h e  P e t i t i o n e r  knew o f  t h i s  b e f o r e h a n d ,  o r  t h a t  

he had  c o n s p i r e d  t o  g i v e  t h e  Warden t h e  a u t o m o b i l e .  

The I n d i c t m e n t  w h i c h  was p r e s e n t e d  as e v i d e n c e  

showed an e l a b o r a t e  c o n s p i r a c y  t o  b r i b e  t h e  f e d e r a l  warden, 

b u t  none o f  t h e  o v e r t  a c t s  men t i oned ,  o t h e r  t h a n  t h a t  t h e  

P e t i t i o n e r  c o u n s e l e d  t h e  Warden t o  t a k e  t h e  o f f e r  o f  t h e  

c r u i s e ,  were c h a r g e d  a g a i n s t  t h e  P e t i t i o n e r .  The I n d i c t m e n t  

d i d  show t h a t  money and o t h e r  g i f t s  were g i v e n  t o  t h e  Warden, 

b u t  n o t  by t h e  P e t i t i o n e r  o r  w i t h  t h e  knowledge  o f  t h e  

P e t i t i o n e r .  

The t e s t i m o n y  p r e s e n t e d  t o  t h e  R e f e r e e  was f r o m  

Judge W i l l i a m  H o e v e l e r  ( t h e  p r e s i d i n g  Judge ) ,  M r .  George 

Thompson ( t h e  p r e - s e n t e n c e  i n v e s t i g a t o r )  and M r .  Amado Leon  

( t h e  P e t i t i o n e r ' s  B i s h o p ) .  A l l  o f  t h e  t e s t i m o n y  was v e r y  

f a v o r a b l e  t o  t h e  P e t i t i o n e r .  There  was no t e s t i m o n y  p r e s e n t e d  

a g a i n s t  t h e  p e t i t i o n e r  by  any o t h e r  w i t n e s s .  

B r i e f l y ,  t h e  t e s t i m o n y  o f  Judge H o e v e l e r  was t h a t  

t h e  P e t i t i o n e r  " i s  e s s e n t i a l l y  a  v e r y  good man" (Sup ra ,  a t  x 1; 
"he  i s  a  v e r y  d e c e n t  i n d i v i d u a l  and he i s  n o t  a  c r i m i n a l ' !  

(Sup ra ,  a t  x ; "Nobody accused  h i m  o f  t a k i n g  a n y t h i n g "  

(Sup ra ,  a t  x ; "What he d i d  was a  g r o s s  e r r o r  i n  j udgmen t "  

(Sup ra ,  a t  x ; " I wou ld  say t h a t  he was more o f  an a i d e r  



and a b e t t o r  r e a l l y  t h a n  a  c o n s p i r a t o r ,  i n  t h e  s t r i c t  sense 

o f  t h e  wordv1 (Sup ra ,  a t  x  ) ;  I always  wondered whe the r  

o r  n o t  he s h o u l d  have  c o n t i n u e d ,  b u t  he d i d n ' t f 1  (Sup ra ,  a t  i x ) .  

M r .  Thompson t e s t i f i e d  t h a t  " w i t h  what  I 

c o n s i d e r e d  t h e  m i t i g a t i o n s  o f  how he g o t  h i m s e l f  i n v o l v e d  

and h i s  a c t u a l  a c t i v i t i e s  d u r i n g  t h e  c o n s p i r a c y ,  i t s e l f ,  I 

c e r t a i n l y  d o n ' t  f e e l  t h a t  i t  w a r r a n t e d  t h e  t y p e  o f  s e n t e n c e  

t h a t  t h e  Government was a d v o c a t i n g f 1  (TR. 10/18/85,  P  5 2 ) .  

" I wou ld  c e r t a i n l y  l i k e  t o  see h i m  have t h e  o p p o r t u n i t y  

t o  c a r r y  o u t -  h i s  b e i n g  an a t t o r n e y  a g a i n "  ( I d ,  a t  55 -56 ) .  

B i s h o p  Leon  t e s t i f i e d  t h a t  t h e  P e t i t i o n e r  has  

I' a  good h e a r t " ,  t h a t  "he w o r r i e s  a b o u t  t h e  communi ty ,  t h e  

k i d s " .  T h a t  t h e  P e t i t i o n e r  was a  Scou t  M a s t e r  and i s  now 

a  Cub M a s t e r .  T h a t  he i s  " a  v e r y  good f a t h e r " .  T h a t  he 

t e a c h e s  " t h e  k i d s  t o  p r a y " .  T h a t  t h e  P e t i t i o n e r  i s  one 

who wo rks  " f r o m  9:00 o ' c l o c k  i n  t h e  m o r n i n g  t o  11:00,  

12:OO i n  t h e  n i g h t ,  e v e r y  s i n g l e  day f f .  (TR. 10 /18 /85 ,  P62-63) .  

I t  i s  t h e  P e t i t i o n e r ' s  c o n t e n t i o n  t h a t  t h e  

o n l y  e v i d e n c e  a g a i n s t  h i m  i s  t h e  c o n v i c t i o n  i t s e l f ,  and 

t h a t  t h e  t e s t i m o n y  p r e s e n t e d  shows t h a t  t h e  t h r e e  y e a r s  

s u s p e n s i o n  f r o m  t h e  F l o r i d a  Bar  w h i c h  t h e  p e t i t i o n e r  i s  

now s e r v i n g  i s  more t h a n  s u f f i c i e n t  pun ishment  f o r  t h e  

a c t s  w h i c h  he commi t t ed .  The R e f e r e e ,  t h e r e f o r e ,  e r r e d  

i n  recommending d i s b a r m e n t  o f  t h e  P e t i t i o n e r .  

36 1  Q. 1 2 6 t h  Avenue 
M i  b . , m i ,  F l o r i d a  33175 
( 3 0 5 )  552-6898 



CERTIFICATE OF SERVICE 

I h e r e b y  c e r t i f y  t h a t  t r u e  and c o r r e c t  c o p i e s  

h e r e o f  have  been f u r n i s h e d  t o  The F l o r i d a  B a r ,  C / O  

M r .  P a u l  A .  Gross ,  Ba r  Counse l ,  a t  S u i t e  211,  R i v e r g a t e  

P l a z a ,  444 B r i c k e l l  Avenue, M iam i ,  F l o r i d a  33131, by  

p e r s o n a l  d e l i v e r y  on t h i s  2 7 t h  day o f  J a n u a r y ,  1986. 
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